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S»uikem  Dttinet  •fNtm-Yorky  «i. 

BE  IT  KEMEMBERED,  Tbat  on  the  tenth  day  of  November,  A.  D.1824,  In  the  rorty-nlntii  year 
of  the  Independence  of  the  United  SUtetof  America,  WlUiam  Johnson,  of  the  said  district,  hathde- 
podted  la  thU  oflice  the  title  of  a  book,  the  right  whereof  he  dalma  ai  author,  la  the  words  fol- 
lowing, to  wH  i 

*t  Reports  of  Oases  adjoeed  in  the  Court  of  Chancery  of  New-Tork.  By  William  Johnson,  Coun- 
cilor «t  Law  VoLVIL  Containing  the  Cases  from  January  to  July,  1823,  both  inelusiee.  To  which 
Is  addtHi,  a  General  Digested  Index  of  Cases  decided  and  reported  In  the  Court  of  Chancery,  and  In 
the  Court  for  the  Correction  of  Errors,  on  Appeal*  from  1799  to  1 822,  with  Tables,  kc  and  an  Appendix*** 

In  conformity  to  the  act  of  Congress  of  the  United  Stales,  entitled,  ^  An  act  for  the  encouragement 
of  learning,  by  securing  the  copies  of  maps,  charts,  and  books,  to  the  authors  and  proprietors  of  such 
eoples,  during  the  time  therein  mentioned.**  And  also  to  an  act,  entitled,  ^  An  act  suppiemenlaiy 
to  an  act,  entitled,  an  act  for  the  encouragement  of  ienmlnff,  by  securing  the  copies  of  maps,  charts, 
and  books,  to  the  authors  and  proprietors  of  such  copies,  during  the  times  therein  mentioned,  and 
extending  the  benefiu  thereof  to  the  arUof  designing,  engnving,and  etching  historical  and  other  prints." 

Clerk  of  the  Southern  District  of  New-Tork. 


.Hc^.  ,>./J.l(.//SJc 


so 
JAMES  KENT,  ESQUIRE, 

LATE 

CHJV>/VELLOR 

OF  THE 

STATE  OP  NEW-YORK. 


Dear  Sir, 

It  is  more  than  seventeen  years  since,  at  your 
friendly  solicitation,  I  undertook  to  report  the  deci- 
sions of  the  Supreme  Court,  in  which  you  then  pre- 
sided ;  and  after  your  removal  to  the  Court  of  Chan- 
cery, it  was  my  happiness  to  attend,  for  the  same 
purpose,  your  whole  administration  of  Equity.  To 
record  a  series  of  determinations  that  have  shed  so 
much  lustre  on  the  jurisprudence  of  our  country,  has 
been  to  me  a  source  of  much  pleasure  and  instruc- 
tion ;  anc^  in  taking  leave  of  the  employment  of  so 
many  years,  I  cannot  forbear  openly  to  declare  my 
warm  sense  of  your  continued  kindness  and  distin- 
guished regard.  My  sentiments,  on  this  occasion, 
would  be  very  imperfectly  expressed  in  the  ordinary 


IV 

language  of  grateful  acknowledgment;  but  I  abstain 
from  indulging  feelingis  that  impel  me  to  speak  of 
you  in  terms  which  might,  perhaps,  be  attributed  to 
the  partiality  of  friendship,  and  I  would  not  willing- 
ly be  suspected  of  flattery  towards  you,  even  when, 
having  no  views  of  private  interest  or  ambition  to 
gratify,  there  can  be  no  ground  for  such  an  imputa- 
tion. 

Though  it  might  not  be  deemed  improper  or  un- 
seasonable, if  your  character  as  a  Judge  were,  at 
this  time,  delineated  by  one  who  has  had  the  most 
favourable  opportunity  to  study  it  with  the  closest 
attention,  and  were  it  in  my  power  to  portray  it  in 
the  bright,  but  genuine  colours  of  nature,  I  should  re- 
frain from  the  attempt,  since  the  public  has  already 
set  its  seal  to  your  reputation ;  since  there  is  not  a 
lawyer  who  does  not  pronounce  your  name  with  gra- 
titude and  veneration ;  not  a  votary  of  legal  science 
who  does  not  hail  you  as  his  guide,  and  rejoice  in  the 
light  your  labours  have  afforded,  to  conduct  him  in 
the  path  of  his  inquiries;  and  who  is  not  stimulated, 
by  your  example,  to  extend  his  researches  into  the 
various  regions  of  jurisprudence,  which  you  have  ex- 
plored with  such  splendid  success. 

Nothing  contributes  so  much  to  the  true  glory  and 
happiness  of  a  nation,  as  the  pure  administration  of 
justice,  and  never  has  justice  flowed  in  a  purer  stream 
than  while  you  presided  in  tho'  Court  of  Chancery. 
Compelled,  by  the  policy  of  the  Constitution,  to  re- 


tire,  in  the  full  meridian  of  your  faculties  and  fame^ 
from  that  high  station  which  you  have  so  long  filled 
with  honour,  the  splendour  that  surrounds  your  cha- 
racter will  diffuse  its  beams  over  the  remainder  of 
your  life. 

In  presenting  to  you  these  volumes,  I  offer  to  your 
acceptance  little  more  than  the  products  drawn  by 
your  own  unwearied  industry,  from  the  rich  mines  of 
legal  learning,  purified  from  the  dross  of  prejudice 
and  error,  and  tested  by  your  own  enlightened  judg- 
ment If  the  decisions  contained  in  them,  do  not 
exhibit  the  whole  of  that  beautiful  system  of  Equity, 
which  your  liberal  and  comprehensive  mind  had  sur- 
veyed for  itself,  they  furnish  the  best  materials  for 
those  whose  duty  it  may  hereafter  be  to  complete 
the  noble  work  which  you  have  begun,  and  who  may 
find  in  your  labours,  the  most  powerful  incentive  to 
their  own. 

I  am,  dear  Sir, 

with  unfeigned  respect, 
your  sincere  friend, 
and  obliged  servant, 

WILLIAM  JOHNSON- 
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CASES 

▲DJUDGKD  Ur 

THE  COURT  OF  CHANGEBT 

NEW-YORK. 

JAMES  KENT,  EsauiBX,  Cbancillox. 

P.  NcAFic  agaimt  J.  Neafii:  and  others. 

A  bill  regularly  ditmissed  on  the  merits,  may  be  pleaded  in  bar  of  a       1823. 
new  bill  lor  tlie  same  matter ;  but  to  make  a  decree  of  a  dismissal  ^„^^^  ^^^ 
of  a  bill  on  the  merits,  a  bar,  it  must  be  an  abscJute  decision  upon      Nkafix 
Uie  sanie  point  or  matter,  and  the  new  bill  must  be  brought  by  the     j^K^m. 
s^me  plaintiff  who  filed  the  original  bill,  or  bis  representatives, ............... 

against  the  same  defendant,  or  bis  representatives.  If  the  defend- 
ant in  the  original  suit,  having  since  acquired  a  legal  estate  or  legal 
advantage,  files  his  biU  against  the  former  plaintiff,  the  cause  is 
opened  on  its  merits. 

THE  bill  (filed  Jantcory  Id,  1819,)  stated,  that  in  1803,  •/«Muaf3f4(A. 
John  Ntafii^  lately  deceased,  father  of  the  plaintiff,  made 
a  verbal  agreement  for  the  purchase  of  a  farm  in  Orangt 
oonnty,  containing  518  acres,  for  8500  dollars,  and  told 
the  plaintiff  that  he  intended  to  have  the  contract  in  the 
plaintiff's  name,  having  promised  to  purchase  a  'farm  for 
him  ;  that  a  written  contract  for  the  purchase  was  executed 

Vol.  VU.  1 


CASES  IN  CHANCERY, 

1 823.     accordingly  on  the  1 7th  o( March j  1 803,  between  the  plaintiff 

^^T^^^^^  5^d  'S.  Livingston  ;  and  J.  A*,  having,  afterwards,  paid  the 

V.  purchase  money  according  to  the  contract,  S.  L  executed 


_  a  deed  in  fee  of  the  farm  to  the  plaintiff,  and  delivered  the 
deed  to  J,  JV.,  who  gave  his  note  for  the  balance.  That  the 
plaintiff  and  /.  JV.  agreed  to  live  on  the  farm  together ;  but 
in  1804,  the  plaintiff  moved  off,  which  offended  /.  JV.,  and 
his  affection  became  alienated.  That  A.  Dey,  having  paid 
the  note,  the  plaintiff  executed  a  mortgage  to  him  for  the 
amount.  That  in  1 809,  J.  JV*  filed  a  bill  against  the  plain- 
tiff and  A.  Dey,  alleging  that  the  deed  to  the  plaintiff  for 
the  farm  was  in  trust  for  him,  J.  A.,  and  praying  that  the 
plaintiff  might  be  decreed  to  release  and  convey  the  farm 
to  him.  That  the  plaintiff  and  A.  D.  answered  the  bill,  and 
denied  the  trust.  Witnesses  were  examined,  and  the  cause 
was  heard,  on  the  pleadings  and  proofs,  in  1813,  and  there 
was  a  decree  dismissing  the  bill  on  the  merits,  wi^h  costs, 
which  decree  was  enrolled  January  2^,  1813.  The  plain- 
tiff insisted,  that  by  this  decree  his  rights  were  definitively 
settled.  That  J.  JV.  had  four  children  besides  the  plaintiff, 
and  on  the  13th  of  October y  1816,  made  his  will,  by  which 
be  gave  the  estate  to  bis  other  children  and  representatives, 
appointing  the  defendants,  J.  JV*.,  B.  Ferris^  and  Walter 
-CoXi  his  executors,  omitting  the  plaintiff,  and  died  on  the 
26th  of  October  following,  possessed  of  an  unincumbered 
estate,  to  the  valnp  of*  30,000  dollars.  That  the  executors 
lea^^ed  the  farm,  and  the  plaintiff  took  possession  under  the 
lessees.  That  the  executors  and  devisees  have  brought  an 
action  of  ejectment,  in  which  a  default  has  been  taken  . 
against  the  plaintiff.  That  the  executors  or  devisees  have 
possession  of  the  deed  from  S.  £#.  to  the  plaintiff,  who  is 
thereby  prevented  from  establishing  his  title  at  law ;  and 
the  defendant,  J.  JV.,  who  said  he  had  the  deed,  has  refused 
to  deliver  it  up.  That  the  deed  was  intended  by  the  tes- 
tator as  an  advancement  or  portion  to  the  plaintiff.  Prayer^ 
that  the  defendants  be  restrained  from  prosecuting  the  ac- 
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tion  of  ejectment,  or  issoing  execution  ;  and  that  the  deed      1823. 
be  delivered  up  to  the  plaintiff,  and  he  be  quieted  in  his 
possession,  and  for  general  relief.     The  defendants  answer- 
ed, and  proofs  were  taken  in  the  cause. 


jB.  RohifiMon  and  J.  Duer^  for  the  plaintiff,  contended, 

1 .  That  a  decree  of  this  court,  signed  and  enrolled  be- 
tween the  same  parties,  was  binding  and  conclusive  upon 
SQch  parties  and  their  representatives,  and  that  the  facts  thus 
decided  cannot  be  brought  again  into  discussion. 

3.  That  a  decree  having  been  pronounced  in  this  cause 
on  the  merits,  between  the  plaintiff  and  his  father,  J.  A*,  and 
enrolled  and  acquiesced  in  for  above  five  years,  it  was  con- 
clusive evidence  of  the  plaintiff's  title  ;  and  that  he  was, 
therefore,  entitled  to  a  perpetual  injunction,  in  the  same 
manner  as  if  his  title  had  been  established  at  law.  They 
cited  3  wit*.  809.  6  Bro  P.  C.  {Tomlin'sEd)  1,396. 
Dickens,  888.  678.  2  Equ  Cos.  Abr.  527.  Eden  on  In- 
junct.  264.  Mitf.  PI.  75.  193.  2  Fesey,  232.  577.  2 
Bro.  P.  C.  522. 

C  Baldwin^  contra,  contended,  1.  That  the  decree  dis- 
missing the  bill  of  J.  A*,  in  1813,  did  not  settle  the  points  in 
controversy  in  this  suit.  * 

2.  That  the  plaintiff  might  and  ought  to  have  filed  a 
cross  bill,  and  had  the  questions  settled  in  such  suit. 

3.  That  if  the  former  decree  did  settle  the  questions  in 
controversy,  the  plaintiff  should  have  availed  himself  of  it 
in  the  suit  at  law. 

4.  At  any  rate,  the  filing  of  the  bill  in  this  case  opens  the 
former  decree,  which  is  not  a  bar  to  the  defendants  in  this 
cause. 

5.  The  defendants  in  this  case  have  the  legal  advantage, 
and  the  plaintiff  must  show  that  he  has  the  equitable  right, 
to  entitle  himself  to  the  aid  of  this  court 

He  cited  1  Femon^  244.  310.    2  Vemanj  328,  329. 


CASES  IN  CHANCERY. 

1823.     Beamts*  Plem,  2iS.    4  Johns.  Ch.  Rep.  192.  300.    3 
FonbL  Equ.  ch.  3.  s.  1, 2, 3.    1  fVaik.  on  Copyholds,  216. 
1  Atk.  571.     11  Johns.  Rep.  191.    2  Atk.  480.    2  Ch. 
_  Cflwc*,  231.     1  P.  Wms.  108.     1   Fc«ey,  76.    Beames' 
Orders,  8.     Har<2.  125.     2  Freeman^  32. 

The  Chancellor.  In  this  case,  proofs  have  been  taken 
touching  the  merits,  but  the  counsel  for  the  plaintifis  have 
stated  preliminarily,  that  the  decree  mentioned  in  the  plead- 
ings is  a  conclusive  bar  to  all  defence  and  discussion  upon 
the  facts,  and  that  the  plaintiff  is  entitled,  as  of  course,  to  be 
quieted  in  his  possession,  by  a  decree  for  a  perpetual  in- 
junction. It  is  contended,  on  the  other  side,  that  the  for- 
mer decree  did  not  settle  the  questions  now  in  controversy, 
and  that,  if  it  did,  the  filing  of  this  bill  opens  the  former  de- 
cree. 

A  bill  regularly  dismissed  upon  the  merits  may  be  plead- 
ed in  bar  of  a  new  bill  for  the  same  matter;  for  if  the  same 
matter,  or  the  same  title,  should  be  drawn  into  question  again, 
by  another  original  bill,  it  would,  as  the  cases  say,  "  intro- 
duce perjury,  and  malie  suits  endless."  The  cases  to  this 
point  were  referred  to  in  Ferine  v.  Dunn.  (4  Johnson^s  Ch. 
Rep.  1 42.)  But  in  the  cases  I  have  looked  into  upon  dis^ 
mission  of  former  bills,  the  new  bill  was  brought  by  the 
same  party  who  filed  the  original  bill }  and  there  is  said  to 
be  a  material  distinction  between  a  new  bill  by  such  a  par- 
ty, and  a  new  bill  concerning  the  same  subject  by  the  de- 
fendant in  the  first  suit.  To  make  the  dismission  of  the 
former  suit  a  technical  bar,  it  must  be  an  absolute  decision 
upon  the  same  point  or  matter;  and  the  new  bill,  it  \t  said, 
must  be  by  the  same  pktintiff,  or  his  representatives,  against 
the  same  defendant,  or  his  representatives.  The  present 
bill  presents  new  views  of  the  case,  and  new  and  distinct 
rights  are  introduced.  The  defendants  in  the  present  bill 
have  acquired,  since  the  former  suit,  a  legal  estate,  or  a  legal 
advantage,  by  tbe  judgment  in  the  ejectment  at  law ;  and  this 
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Court  will  not  lend  its  aid  to  the  plaintiff  to  deprive  tbem  of  1 833. 
that  advantage,  unless  be  can  show  a  clear  equitable  right. 
A  decree  dismissing  a  6t72upon  the  merits,  does  not  esta*  '  *^ 
blisb  any  new  right  to  be  carried  into  effect ;  it  only  de-  ^ 
clares,  that  the  plaintiff  has  failed  to  establish  the  equity 
which  be  bad  set  up ;  and  if  he  has  had  his  claim  discussed 
npoQ  the  merits,  he  ought  not  to  be  permitted  to  sue  the  de- 
fendant again,  with  a  fresh  introduction  of  bis  claim.  But 
tbe  representatives  of  the  plaintiff  in  the  former  suit  are  not 
plaintiffi  in  this  suit.  They  have  not  resorted  to  this  Court 
for  a  further  discussion  of  their  claim.  They  have  acqui- 
red certain  rights  at  law,  and  tbey  now  insist  that  the  defend- 
ant in  the  former  suit  cannot  come  here  with  his  original 
bill,  and  deprive  them  of  those  legal  rights,  on  the  fact  sim-^ 
ply  of  tbe  former  decree ;  and  that,  before  be  can  be  entitled 
to  a  decree  declaring  and  enforcing  his  rights  by  process  of 
injonctron  or  execotioo,  he  mast  show  and  prove  them.  His 
pretensions  have  not  been  affirmatively  established  in  this 
Court.  He  cannot  show  any  rights  acquired  by  the  former 
decree,  except  simply  the  right  to  bar  the  then  plaintiff,  or 
bis  representatives,  from  a  new  bill  upon  the  same  matter. 
That  technical  bar  rests  on  grounds  not  applicable  to  this 
case.  In  Kinsey  v.  Kinsey,  (2  Vesey^  577.)  a  decree  in  a 
formet  suit,  in  which  the  then  defendant  was  the  plaintiff, 
was  pleaded  in  bar,  and  no  objection  was  raised  on 
tbe  fact  that  tbe  order  of  the  parties  was  reversed.  But 
that  was  not  the  case  of  a  dismissal  of  the  former  bill : 
tbe  plaintiff  in  the  second  suit  had  insisted,  in  his  answer 
in  tbe  former  suit,  on  the  same  matter  he  had  now  charged 
by  his  bill,  and  the  decree  had  been  against  him  in  favour 
of  the  bill.  It  was,  therefore,  a  bill  to  introduce,  for  further 
discussion,  tbe  same  claim  which  he  had  introduced  in  the 
former  suit,  and  upon  which  tbe  decree  had  passed  against 
him.  The  case  in  point  against  the  pretension  now  advan- 
ced by  the  plaintiff,  is  Sawyer  v.  Bleisoe,  (2  Fern.  328.  1 
Fern.  244.  S.  C.)  J9.  brought  his  bill,  as  devisee,  to  be  relieved 
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1823.  agaiost  a  recovery  in  ejectment  by  S.  On  hearing,  he  wai 
decreed  to  pay^  £  1 00,  and  on  default,  the  bill  was  to  stand 
dismissed,  with  costs;  he  made  default  in  payment,  and  the 
.  bill  was  dismissed.  B.  afterwards  obtained  a  conveyance 
from  the  heirs,  and  so  gained  a  title  at  law ;  and  S.  brought 
bis  bill  to  have  the  £100  paid,  and  set  forth  the  proceed- 
ings in  the  former  cause.  But  the  case  says,  ^Mt  was 
agreed,  that  notwithstanding  the  dismission  of  the  bill  of  ^., 
5.  being  now  plaintiff  by  an  original  bill,  the  cause  was 
open,  and  the  merits  of  the  case  properly  before  the  Court** 
The  case  was  afterwards  discussed  upon  the  merits,  and  the 
bill  of  S.  dismissed. 

This  authority  is  cited  to  that  point  in  the  late  elemen- 
tary treatises ;  (2  MaddockU  Tr.  248.  Beamei  Pleas,  211. 
note ;)  and  I  do  not  find  that  it  has  ever  been  questioned,  or 
the  distinction  there  taken  overruled. 

My  conclusion,  upon  examinailou  of  tbe  cases,  and  the 
grounds  upon  which  they  rest,  is,  that  tbe  plaintiff  in  the 
present  suit  must  do  more  than  merely  show  the  former  de- 
cree, before  he  can  entitle  himself  to  the  assistance  of  this 
Court,  according  to  the  prayer  of  his  bill.  His  bill  opens 
the  cause  upon  tbe  merits ;  and  these  merits  most  be  inves- 
tigated before  he  can  ask  for  a  decree  in  his  favour.  The 
objection  to  the  admissibility  of  the  defence  is  overruled. 

Order  accordingly. 

N.B.  The  cause  was  afterwards  directed  to  be  set  down 
for  hearing  upon  the  merits. 
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Ellis  against  Craig  and  others.  v^^v^^ 

Ellis 

Where  money  is  lent,  to  be  paid  eUotona  eerlain  day  specified,  with      graio. 
interest,  U»  be  paid,  in  the  mean  time,  at  stated  periods,  the  borrow- ,.,..,.....,.. 
er  cannot,  by  tendering  the  debt  or  principal,  before  the  day  stipu- 
lated for  its  payment,  stop  the  interest ;  for  the  time  of  payment,  in 
such  case,  is  part  of  the  contract,  and  for  the  mutual  benefit  and 
conyenience  of  both  parties. 

As,  where  the  defendant,  to  secure  the  payment  of  a  sum  borrowed 
in  1818,  executed  a  bond  and  mortgage,  conditioned  to  pay  the  debt, 
^cn  the  first  day  of  May,  18S5,  with  lawful  interest,  payable  quar- 
ter-yearly," a,  tender  of  the  principal  and  interest  accrued,  before  the 

.  day  stipulated,  does  not  stop  future  interest ;  for  tbe  obligee  is  not 
bound,  according  to  the  true  intent  and  meaning  of  the  contract,  to 
receive  the  principal  before  the  day. 

ON  a  rehearing  :  The  bill  was  filed  October  30th,  1821^  January  6. 
for  the  foreclosure  of  a  mortgage,  dated  July,  1818,  for  se- 
curing tbe  payment  of  a  bond  conditioned  to  pay  10,000 
dollars,  on  the  first  day  of  May,  1825,  with  lawful  interest, 
payable  quarterly.  The  interest  was  regularly  paid  to  the 
1st  of  August^  1 820.  On  the  25th  of  August,  1 820,  the  mort- 
gagors ofiered  to  pay  the  plaintiff  the  whole  principal,  with 
the  interest,  which  the  plaintiff  refused  to  receive,  alleging 
that  she  was  not  bound,  according  to  the  terms  and  condi- 
tion of  the  bond  and  mortgage,  to  receive  the  principal  be- 
fore it  was  due  and  payable,  that  is,  before  the  1st  of  Jtfay, 
1825.  No  interest  was,  afterwards,  paid  by  the  mortgagors, 
and  the  bill  for  foreclosure  and  sale,  was  filed  for  the  pay- 
ment of  the  interest  which  had  accrued  since  the  1st  of  Au- 
gust, 1820. 

BuUdeyy  for  the  plaintiff. 

Craig,  for  the  defendants. 

The  Chancellor.    The  condition  of  the  bond  was  to 
pay  the  principal  ^^on  the  first  day  of  May,  1825,"  and 
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1833.     the  interest  quarter-yearly.     The  mortgagor  repeatedly 

^^^"^^  offered  to  pay  the  principal  and  interest,  and  the  plaintiff 

V.         refused  to  accept  the  principal  as  not  being  due,  and  de- 

*     manded  the  arrears  of  interest,  which  were  refused  to  be 

paid,  unless  the  plaintiff  would  also  accept  the  principal 

The  material  question  upon  which  the  parties  are  at 
issue,  is,  whether  the  defendant  C.  was  entitled  to  pay  the 
principal,  and  discharge  the  bond  and  mortgage,  against  the 
consent  of  the  plaintiff,  before  the  day  of  payment  mentioned 
in  the  bond. 

When  the  cause  was  argued  the  first  time,  it  appeared  to 
me  that  the  weight  of  authority  was  in  favour  of  the  pre- 
tension of  the  defendant,  and  I  thought  myself  bound  to 
yield  to  that  authority,  against  the  dictates  of  my  own 
judgment.  The  rehearing,  and  the  second  argument,  were 
applied  for,  at  my  suggestion,  to  the  ^nd  that  a  fuller 
research  might  be  made,  and  a  more  matuje  consideratioa 
given  to  the  case. 

There  can  be  no  doubt  that  the  parties  matfj  by  express 
stipulation,  agree  that  a  debt  shall  not  be  paid  before  a 
given  time,  and  that  until  that  time  arrives,  the  debtor  can- 
not tender  the  debt,  and  stop  the  interest.  The  question 
then  occurs,  what  was  the  intention  of  the  parties  in  this 
case,  upon  a  fair  and  sound  interpretation  of  the  terms  of 
the  condition  of  this  bond  i^  The  time  of  payment  was 
made  an  essential  part  of  the  contract  for  the  loan  of 
the  money.  The  terms  of  the  bond  were  equally  the  agree- 
ment of  both  parties,  and  in  which  their  mutual  interest 
and  convenience  are  presumed  to  have  been  consulted.  A 
prolonged  time  of  payment,  when  money  is  loaned  upon 
interest,  payable  periodically,  is  not  always  given  for  the 
accommodation  of  the  debtor.  The  time  is  intended  to  meet 
the  will  and  the  wishes  of  both  parlies ;  and  in  the  case  of 
persons  who  are  unable  to  earn  money  by  their  own  exer- 
tions, or  to  employ  it  themselves  profitably  in  business, 
such  as  aged  and  infirm  persons,  women  and  infaniSi  and 
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also  in  the  case  of  literary  and  charitable  institaUons,  a  safe  1828 
iovestment  of  money,  with  a  prolonged  time  of  payment  of  ^"^^^ 
the  principal,  and  short  times  of  payment  of  the  interest,  is 
most  likely  to  meet  their  views,  and  promote  their  welfare. , 
The  interest  of  money  is  liable  to  fluctuation,  and  money 
itself  is  a  marketable  commodity,  and  subject  to  a  greater 
or  less  demand,  according  to  the  vicissitudes  of  trade  and 
credit.  These  considerations  may  be  supposed  to  have 
had  a  material  influence  upon  the  terms  of  the  loan.  We 
can  hardly  believe  that  both  parties,  in  this  case,  had  not 
equally  in  view  their  own  convenience,  in  fixing  upon  a 
distant  day  of  payment  of  the  principal,  or  that  it  was  the 
meaning  of  the  contract  that  the  obligor  should  be  able  on 
the  next  day,  or  the  next  month  after  the  loan,  to  force  back 
the  money  upon  the  plaintifl*,  and  break  up  an  advanta- 
geous investment.  Why  were  the  usual  words,  or  before^ 
omitted  in  the  condition  of  the  bond,  but  to  show  the  in- 
tention of  the  parties,  that  the  principal  was  not  to  be  paid 
before  the  day  specified  in  the  condition. 

The  cases  in  the  common  law  courts  do  not  appear  to 
have  settled  the  question  by  any  direct  and  definitive  de- 
cision^ 1  think,  however,  that  the  language  of  the  books 
is  against  the  defendant ;  and  it  would  seem  to  be  every 
where  conceded,  that  in  no  case  was  a  tender  before  the 
day  good.  If  the  condition  of  a  bond  be  payable  en  or 
before  such  a  day,  a  plea  of  paymant  before  the  day,  to  wit, 
on  such  a  day,  is  good.  (2  fFUs.  173.  Anon.)  But  if  the 
condition  of  the  bond  be,  payable  on  $%tch  a  day,  a  plea  of 
payment  before  the  day  is  bad,  and  the  defendant  must 
either  plead  it  by  way  of  accord  and  satisfaction,  or  plead 
Molvit  ad  dtem,  and  prove  payment  before  the  day.  ( Jente- 
gan  V.  Harrison,  Sir.  317.  2  Wil$.  150.  Anon.  Winch  y. 
Pardon,  Buller^s  JV.  P.  174.)  These  cases  turned  upon 
the  technical  rules  of  pleadmg ;  and  whatever  subtleties 
exist  on  that  subject,  there  can  be  no  doubt  that  if  money  be 
tendered  and  accepted  before  the  day  appointed,  it  would, 
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1823.  when  skilfoUy  pleaded,  amount  to  a  discbarge  of  the  bond ; 
"  for  if,"  as  Lord  Coke  says,  {Co.  Litt.  212. 6.)  •*  the  obli- 
gor  pay  a  lesser  snm  before  the  day,  and  the  obligee  re- 
^ceive  it,  it  is  a  satisfaction."  The  bearing  of  those  cases 
upon  the  point  now  under  discussion,  consists,  however,  in 
the  distinction  which  they  assume  between  a  bond  payable 
on  such  a  day,  and  on  or  before  such  a  day,  and  in  the 
doctrine  which  they  necessarily  convey,  that  it  requires  the 
assent  and  concurrence  of  the  creditor  to  discharge  before 
the  day,  a  bond  payable  on  a  given  day. 

The  language  of  Lord  Hardwieke^  as  Chief  Justice  of  the 
King's  Bench,  in  Tryonv.  Carter,  (7  Mod.  231.  Str.  994.) 
is  still  more  explicit  on  the  subject.  The  bond  in  that  case 
was  payable  on  or  before  the  5th  of  Decem&er,  and  pay- 
ment was  pleaded  on  that  day.  The  case  itself  is  not  ap- 
plicable, but  the  observations  of  the  Chief  Justice  are  much 
in  point.  *'  In  the  case,"  he  observes,  "  of  a  bond  con- 
ditioned for  the  payment  at  a  certain  day,  or  upon  mch  a 
day,  there  can  properly  be  no  legal  payment  or  legal  per^ 
formance  of  the  condition  till  tliat  day.  Payment  before 
the  day  may,  indeed,  be  given  in  evidence  on  solvit  ad  diem; 
but  that  goes  upon  this  reason,  that  the  money  is  looked 
upon  as  a  deposit  in  the  hands  of  the  obligee  until  the  day 
comes,  and  then  it  is  actual  payment." 

The  argument  in  favour  of  the  right  of  the  obligor  to 
pay  before  the  day  stipulated,  is  founded  on  the  assumption 
of  the  fact,  that  the  delay  of  the  time  of  payment  is  intro- 
duced into  the  contract  solely  for  the  benefit  of  the  debtor, 
and  that  he  may  waive  a  benefit,  or  renounce  a  time  given  on 
his  account,  according  to  the  maxim,  that,  ^isquis  potest 
renuntiare  jure  pro  se  introducto.  But  this  is  asking  the  con- 
cession of  the  very  point  in  dispute.  When  a  specific 
sum,  without  interest,  is  made  payable  at  a  distant  day,  or, 
perhaps,  where  the  sum  may  be  on  interest,  but  the  interest 
is  not  payable  periodically  in  the  intermediate  time,  there 
is  colour  for  the  construction  that  the  time  is  given  solely 
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for  the  accoromodadon  of  the  debtor ;  and  if  I  am  not  mista*      1 823. 
ken,  the  doctrine  contended  for  on  the  part  of  the  defendant,  ^*^''''*'^^ 
is  founded  entirely  on  that  ground.     But  where  money  b     ^  ▼. 
loaned  upon  interest,  payable  quarter  yearly,  and  a  distant^ 
day  is  mentioned  for  the  payment  of  the  principal,  the  de- 
lay is  evidently  as  much  for  the  benefit  of  the  creditor  as  of 
the  debtor,  and  the  loan  itself  most  clearly  implies  it.   The 
one  party  wants  the  principal  to  employ  as  capital  in  his 
business,  and  the  other  party  relies  upon  the  enjoyment  of  a 
portion  of  the  profits  of  that  capital,  in  the  shape  of  interest 
periodically  paid,  for  his  support  and  comfort.     These,  ca- 
ses of  loans  upon  interest  are,  therefore,  cases  of  mutual 
accommodation,  and  each  party  has  an  equal  interest  in  the 
preservation  of  the  definite  period  of  payment,  and  neither 
can  violate  it,  without  a  violation  of  the  terms  and  intention 
of  the  contract. 

The  case  of  TMot  v.  BraddiU,  (1  Fern.  183.  394.)  has 
been  relied  upon  as  being  favourable  to  the  claim  of  the 
defendant ;  but  I  think  the  case  itself  shows  that  the  pro- 
longed  term  of  payment  must  have  been  intended  for  the 
accommodation  of  the  debtor.  The  plaintiff  there,  in 
1657,  in  consideration  of  £320,  conveyed  lands  to  the  de- 
fendant for  99  years,  at  a  rent  of  b$,per  anntim,  and  upon 
condition,  that  if  he  should  pay  to  the  defendant  £380,  on 
the  2dth  o{  March,  1688,  the  defendant  should  stand  seised 
to  his  use.  In  1680,  the  plaintiff  filed  his  bill  to  redeem, 
and  it  was  contended  against  the  right  to  redeem,  that  the 
estate  was  not  redeemable  until  1688,  and  that  as  the  one 
side  could  not  foreclose,  the  other  ought  not  to  redeem  un- 
til the  period  had  elapsed.  To  this  it  was  answered,  that 
equity  had  always  favoured  redemptions,  and  that  the  rule 
where  one  side  could  not  redeem,  the  other  cannot  fore- 
close, did  not  hold  in  all  cases ;  for  if  one  lends  £100  upon 
mortgage,  with  a  promise  to  redeem  on  payment  of  £112 
at  the  end  of  two  years,  there  cannot  be  a  foreclosure  until 
the  end  of  two  years;  but  if  the  mortgagee  offers  to  pay  th^ 
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1823.  iCllS  at  the  end  of  the  first  year,  he  shall  be  admitted  to 
his  redemption.  The  Lord  Keeper  thought  it  an  unreason* 
able  bargain,  and  decreed  a  redemption  on  payment  of  what 
^  should  appear  to  be  due,  and  he  directed  an  account  to  be 
taken  of  the  profits,  which  were  to  be  credited  to  the  plain- 
tifi*. 

Neither  the  case  itself,  nor  the  example  given  upon  the 
argument  in  it  by  way  of  illustration,  seem  to  have  any  di« 
rect  analogy  to  the  present  case;  and  the  oppressive  nature 
of  the  bargain,  formed  a  material  ingredient  in  the  decision* 
This  question  has  been  much  discussed  by  the  civilians, 
in  their  commentaries  on  the  civil  law.  It  is  stated  repeat- 
edly in  the  Digest^  that  though  a  certain  day  be  fixed  for 
payment  by  the  obligation,  the  debtor  may  pay  before  the 
day,  though  the  creditor  cannot  sue  before  the  day ;  be- 
cause the  whole  intermediate  time  was  given  for  the  benefit 
of  the  debtor.  {Dig.  45.  1.  38.  16.  jD^.  45.  1.  137.  2. 
Dig.  46.  3.  70.)  The  civilians  say,  that  the  debtor  can 
renounce  this  extent  of  time  of  payment  established  for  hit 
benefit,  and  can  pay  the  creditor,  though  against  his  con^ 
sent,  before  the  day,  unless  it  should  appear  that  the  day 
was  appointed  for  the  benefit  of  the  creditor,  and  then  it  is 
admitted  that  the  rule  would  be  different.  {Hub.  Prahe. 
de  Verb.  Oblig.  lib.  3.  tit.  16.  s.  2.  Heinecciui^  Elementa 
J.  C.  Secund.  Ord.  Pand.  Operaj  torn.  5.  part  2.  680. 
Ptnntus  in  Inst.  3.  16.  2.  s.  4.)  This  last  concession  of 
the  civilians  shows  evidently,  that  the  whole  question  de- 
pends upon  the  true  construction  of  the  contract;  and  what- 
ever that  construction  may  be,  it  will  and  ought  to  govern. 
It  does  not  appear  that  the  rule  of  the  civil  law  was  applied 
to  the  case  of  a  debt  carrying  interesty  payable  at  stated 
times  within  the  period.  It  seems  rather  to  have  been  ap- 
plied to  the  case  of  a  naked  specific  sum,  payable  at  a 
given  time;  and  in  that  instance,  the  delay  was  undoubtedly 
to  be  deemed  for  the  benefit  of  the  debtor,  and  he  may 
waive  a  privilege  exclusively  his  own.     Vinnius  was  com- 
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mendng  upon  an  example  given  in  the  Iiutiiuie$9  of  a  pro-      189S. 
niise  to  pay  a  given  sum:  decern  amreoe  primii  ealendii 
wuirtiii  dareepondes;  and  none  of  the  passages  in  snpport 
of  the  role  of  the  civil  law,  contain  any  allusion  to  the  case 
of  a  loan  opon  interest. 

I  do  not  therefore  consider  the  doctrine  of  the  civil  law 
as  applicable  to  the  case  before  me.  The  intention  of  tlie 
parties  in  the  present  contract  cannot  well  he'  mistaken. 
The  prolonged  period  of  payment  of  the  principal,  and 
the  periodical  payments  of  the  interest,  were  beneficial  to 
both  parties,  and  the  day  of  payment  was  agreed  on  as 
meeting  their  joint  wishes  and  convenience.  If  that  be  the 
sound  interpretation  of  the  condition  of  the  bond,  the  prin- 
ciple of  the  civilians  is  in  favour  of  the  creditor,  and  the 
time  of  payment  cannot  be  shortened  without  mutual  con- 
sent. 

It  may  be  necessary,  in  some  cases,  to  sell  the  whole  mort- 
gaged premises  in  one  entire  parcel,  in  order  to  raise  mo- 
ney to  pay  the  interest,  or  a  portion  of  the  principal.  This 
is  the  case  where  the  premises  are  not  capable  of  being  sold 
in  parceb,  or  divided,  without  manifest  injury  to  the  sub- 
ject, and  to  the  parties  concerned.  The  statute  has  pro- 
vided for  the  case,  (1  A*.  A.  L.  490, 491.)  by  directing  that 
the  court  may  apply  the  proceeds  of  the  sale  not  only  to  the 
interest  or  principal  in  arrear,  but  to  the  whole  or  residue  of 
the  demand  not  due  or  payabUj  provided  the  same  hears  ta- 
terest.  In  this  instance,  the  raising  of  the  entire  debt  may 
become  an  unavoidable  consequence  of  the  ^ale ;  and  the 
money  coming  into  the  hands  of  the  Court,  the  creditor 
may  be  compelled  to  receive  his  principal  before  it  is  due. 
But  this  arises  from  the  necessity  of  the  case ;  and  accord- 
ing to  the  construction  which  was  given  to  the  statute,  in 
Campbell  v.  Macomb^  (4  Johns.  Ch.  Rep.  534.)  no  more 
of  the  debt  and  interest  is  to  be  raised  by  a  decree  and  sale, 
than  what  is  actually  due,  when  a  necessity  for  selling  the 
whole  premises,  in  one  entire  parcef,  does  not  exist. 
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1823.         I  shall,  accordingly,  modify  and  correct  the  former  de- 
Vi^'V^^  cree,  and  direct,  that  the  defendant,  C,  pay  the  interest 
Church    due,  and  costs,  (the  costs  of  the  first  hearing  and  decree 
ToxpKiirs.  ^xcep^^y)  within  thirty  days,  or  that  a  requisite  portion  of 
— — -  the  premises,  and  no  more,  be  sold,  to  raise  the  same,  with 
liberty  to  the  plaintiff  to  apply  for  further  directions,  as 
future  defaults  occur,  according  to  the  formula  given  in 
Brinckerhoffy.  Tkallkimer,  (2  Johns.  Ch.  Rep.  486.)  and 
that  the  plaintiffs  pay  the  costs  of  the  appearance  and  an- 
swers of  the  two  last  defendants. 

Decree  accordingly. 


St.  Andrew's  Church  against  Tohpkins  and  the  Bank 
OF  THE  United  States. 

A  prior  mortgagee  is  not  allowed  to  enlarge  his  demand  beyond  what 
appears  upon  the  record,  in  consequence  of  a  separate  agreement 
between  bim  and  the  mortgagor,  to  the  prejudice  of  a  second  mort- 
gagee, who  had  no  notice  or  information  at  the  time  he  took  his 
mortgage,  of  the  agreement  between  the  mortgagor  and  the  first 
mortgagee,  by  which  the  latter  claimed  interest,  when  the  bond  and 
mortgage  were,  on  the  face  of  them,  without  interest. 

January  lih.  THE  defendant,  T.,  on  the  1st  of  Jlfcry,  1815,  purcha- 
sed 94  acres  of  land,  in  Richmond  county,  subject  to  three 
several  leases,  each  for  31  years,  on  three  several  parcels 
of  the  said  land,  and  which  parcels  amounted  in  the  whole 
to  46  acres.  To  secure  parts  of  the  purchase  money,  he 
^ave  to  the  plaintiffs  three  several  bonds,  payable  1st  of 
Mayj  1822,  1st  of  May,  1825,  and  1st  of  May^  1826, 
without  interest  J  and  a  mortgage  upon  the  whole,  to  secure 
the  same,  and  also  a  bond,  payable  1st  of  Jlfay,  1825,  with 
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interest;  and  for  non-payment  of  interest  on  the  last  bond|      1833. 
the  bill  was  filed  to  foreclose  the  mortgage.  It  was  agreed,  ^VT*^''"^^ 
in  writing,  at  the  time  of  the  purchase,  that  the  plaintiffs    cuorch 
should  receive  the  rents  on  the  three  leases  as  a  sabstitute  toxpkivs. 

for  interest  on  the  three  bonds,  which  were  payable  on  the 

face  of  them  without  interest,  and  which  leases  would  seve- 
rally expire  at  the  times  limited  for  the  payment  of  those 
three  bonds.  The  defendant,  T.,  afterwards,  on  the  26th 
of  September^  1817,  mortgaged  the  94  acres  to  the  Bank 
of  the  United  States.  The  bank  had  no  information  or 
notice  of  the  existence  of  the  leases,  or  of  the  reservation  of 
the  rents,  or  of  the  assignment  of  the  leases  to  the  plaintiffs, 
and  appropriation  of  the  rents  thereof  to  the  payment  of 
interest  on  the  bonds.  There  was  nothing  said  in  the 
bonds  or  mortgages  concerning  the  leases  or  rents,  and  the 
leases  were  not  on  record,  nor  the  assignment  of  them,  or 
the  agreement  to  appropriate  the  rents  to  the  plaintiffs. 
The  lessees  were  in  possession  of  the  lands  leased,  and  paid 
the  rents  regularly  to  the  plaintiffs,  from  May^  1815,  until 
the  18thof  Sep^eifi&er,  1819,  when  they  surrendered  their 
leases  to  the  defendant,  T.,  without  the  assent  or  knowledge 
of  the  plaintiffs;  and  the  defendant,  T.,  continued  to  pay  . 
the  stipulated  rents  to  the  plaintiffs^  until  very  lately. 
The  Bank  of  the  United  States  had  no  knowledge  of  the 
surrender  of  the  leases,  or  any  knowledge  on  the  subject  of 
the  leases,  until  recently. 

It  was  agreed  that  the  whole  of  the  bonds,  with  the  costs 
of  foreclosure,  should  be  satisfied  by  a  sale  of  the  mortga- 
ged premises,  and  that  the  premises  would  not,  probably, 
be  sufficient  to  pay  the  Bank  of  the  United  StateSf  after  the 
prior  incumbrances  were  satisfied. 

The  question  submitted  for  the  direction  of  the  Master, 
in  computing  the  amount  due  to  the  plaintiffs,  was,  whether 
they  were  entitled,  as  against  the  Bank  of  the  United 
States,  to  be  allowed  interest,  remaining  unpaid  on  the 
three  bonds,  payable  without  interest,  in  consideration  of 
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1823.     the  arraogemeot  relative  to  the  rents ;  and  whether,  in  re- 

SrliiiBaKw^  spect  to  the  two  bonds  not  dne,  any  larger  sums  ought  to 

Chvrch    be  allowed  than  would,  at  lawful  interest,  produce,  at  the 

ToMTKifls.  times  those  bonds  would  become  due,  the  principal  sums 

therein  mentioned. 

J.  WaUii,  for  the  pUdniifis. 

/.  jL.  Lawreneej  for  the  defendants. 

Thk  Chavcellor.  The  Baak  is  not  chargeable  with 
notice  of  the  leases,  or  of  the  agreement  of  the  mortgagor 
to  apply  the  rents  to  the  plainti  A  as  a  substitue  for  interest. 
Notice  that  the  estate,  or  part  of  it,  was  in  possession  of  a 
tenant,  has  been  considered  as  notice  of  the  lease  and  its 
contents.  In  Taylor  v.  SiMert^  (2  Feiey,  Jun.  437.) 
Ijord  Rosdyn  held  it  to  be  a  rule  in  equity,  that  whosoever 
purchases  an  estate  from  the  owner,  taith  infomuUion  that 
it  was  in  possession  of  tenants,  is  bound  to  inquire  into 
the  estates  of  those  tenants,  and  is  bound  by  the  leases  they 
hold.  The  rule  was  cited  and  approved  of  by  Lord  Ers^' 
Atne,  in  13  Vesey^  120.  But  the  Bank  had  no  notice  of 
the  existence  of  the  leases ;  and  the  question  here  is,  whether 
the  Bank  are  bound  to  allow  the  prior  mortgagee  to  en- 
large  his  demand  beyond  what  it  appears  upod  record, 
when  they  had  no  other  information  at  the  time  they  took 
their  mortgage,  than  what  the  plaintiffs  had  disclosed  upon 
record.  There  is  no  sound  reason  why  the  plaintiffs  should 
take  their  intermediate  interest  out  of  the  mortgaged  pre- 
mises, to  the  prejudice,  and  probably  at  the  expense  of  the 
defendants,  any  more  than  that  they  should  enlarge  the 
principal  of  the  debt,  in  conformity  to  some  private  agree- 
ment between  them  and  the  mortgagor.  It  is  the  policy  of 
the  registry  act,  that  a  subsequent  incumbrancer  should  be 
able  to  ascertain  mth  certainty  the  extent  of  the  prior  in- 
cumbrance ;  and  if  moneys  not  mentioned  in  the  bond  or 


CASES  IN  CHANCERY.  17 

OkorCgage  cw  be  covered  bjr  tfaen,  wben  the  rights  of  a  sab-      1823, 
sequent  mortgagee  are  interposed)  and  to  whom  no  fraud  ^'^^'^v^^ 
or  negligence  is  to  be  imputed,  and  who  is  not  chargeable         v. 
with  any  notice^  actual  or  constructivei  it  would  go  to        *'^°' 
weaheo,  very  essentially,  the  value  of  mortgage  security. 

The  master,  therefore,  can  only  compute  interest  on  the 
bond  without  interest,  which  is  now  due,  from  the  Istof  Jtfay 
last,  when  it  became  due ;  and  oa  the  other  two  bonds,  which 
are  without  interest,  and  not  yet  due,  the  amount  of  princi- 
pal must  be  computed,  subject  to  the  usual  discount  or 
rebate  of  interest,  in  like  manner  as  trustees  under  the  in- 
solvent debtor  or  absconding  debtor  acts  (1  JV.  A.  JL 
162.  468*)  are  directed  to  ailow,  of  debu  not  due^  and 
not  upon  interest 

Order  accordingly. 


Sutherland  and  others  against  Brush,  Crosby  and 
Palmer. 

A  bare  act  of  sale  of  the  asseUj  by  ao  executor,  is  a  sufficient  indem- 
nity to  the  purchaser,  if  there  is  no  collusion.  As  where  an  executor 
assigned  and  delivered  bonds  and  notes  belonging  to  the  estate  of  hie 
testator,  by  way  of  indemnity  to  JB.,  who  had  become  his  surety : 
Heidi  that  B.  was  entitled  to  hold  the  securities  for  hb  indemnity, 
against  the  devisees  or  legatees  ;  the  delivery  to  him  being  for  a  va- 
luable consideration,  and  without  fraud  or  collusion.  And  it  would 
have  made  no  difference,  if  B,  had  known  that  the  securities  were 
part  of  the  assets. 

An  executor  is  not  responsible  for  the  demuiavU  of  his  co-execulor, 
except  so  far  as  he  has  concurred  in  such  waste,  or  misapplication 
of  the  assets. 

ISRAEL  TOTTEJV,  by  his  will,  dated  JIfarcA  9, 1811,JV««*«'^"«» 
after  certain  bequests,  devised  the  residue  of  his  estate  to  Jan.  9,  isss. 
Vol,  VII.  3 
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1823.     the  plaintiffs,  (who  are  iofants^  suing  by  their  next  friend,) 
^^-^"v'"^^  and  appointed  the  defendants,  Palmer  and  Crotby^  his  ex- 
V.  ecutors.     After  the  death  of  the  testator,  the  executors 

Brush.  pypyed  the  will,  on  the  8th  o(  April,  1816,  and  filed  an  in- 
ventory of  the  personal  estate,  amounting  to  15,161  dollars 
and  13  cents,  most  of  which  consisted  of  bonds,  notes,  and 
other  choses  in  action.  In  the  inventory,  were  mentioned, 
a  note  of  Z.  Aewcofnbj  for  1192  dollars  and  22  cents,  in- 
cluding interest;  a  note  of  S.  Mungh,  D.  Croiby  and  S. 
Waring,  for  168  dollars  and  78  cents;  a  note  of  S.  fVa- 
ring,  J.  Waring  and  D.  Crosby,  for  123  dollars ;  two  notes 
of  J.  JohnsUmy  amounting  to  33  dollars  and  15  cents;  and 
a  note  of  J.  Johnston,  L.  Barton  and  H,  Sherman,  for  470 
dollars  and  88  cents.  The  bill  charged,  that  after  making 
the  inventory,  and  before  it  was  filed,  the  executors  settled 
the  note  against  AetrcoiTii,  and  took  a  bond  from  him  to  the 
defendants,  P.  andC,  for  1082  dollars ;  that  the  executors, 
or  one  of  them,  settled  the  demands  against  Johnston  and 
Barton,  and  took  a  sealed  note  ofRoswell  Kinney,  for  600 
dollars,  made  payable  to  the  defendant,  C.  That  the:  exe- 
cutors also  settled  the  demands  against  D.  C  and  others, 
and  received  a  note,  payable  to  the  defendant  C,  or  bear- 
er, for  253  dollars  and  24  cents.  That  C.  had  been  ap- 
pointed a  commissioner  of  loans,  with  JR.  Johnston,  un- 
der the  act,  and  PaWr  and  one  Rufus  Parks  were  his 
security,  and  the  defendant  B.  became  security  for  R.  J., 
and  all  joined  in  a  bond  to  the  state  for  the  faithful  perform- 
ance of  the  duties  of  commissioners,  &c.  by  C.  and  R.  J. 
That  C,  to  indemnify  J.  P.  and  B.  against  that  bond,  on 
the  26th  of  May,  1818,  delivered  the  note  of  Peter  Crosby, 
to  W.  H.  Johnston,  as  part  indemnity  to  JR.  J.,  and  after- 
wards C.  delivered  to  Brush  the  bond  of^ewcomb,  and 
the  sealed  note  of  Kinney,  and  which  were  a  part  of  the 
testator's  estate,  to  be  collected  and  applied  to  the  pay- 
ment of  the  balance  which  might  be  found  due  from  C.  to 
the  state  oo  the  bond,  and  thus  to  discharge  P.  and  C 
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from  tbeir  liability.     That  Brush  had  commenced  a  inil      182$« 
on  the  bond  against  Jfewcomhy  in  the  name  of  C.  and  P.,  v^'^v"^^ 
and  had  recovered  a  verdict  in  Aooetnier,  1818;  and  bad         v. 
saed  on  Kinnet/^i  note,  in  the  name  of  C,  and  obtained  a       '^^*"',   . 
eognovit  for  600  dollars.    The  bill  charged,  that  the  note 
of  P.  Crosby y  was  delivered  to  W.  H.  X,  with  the  privity 
and  consent  of  Palmer^  who  knew  that  it  belonged  to  the 
estate  of  the  testator ;  and  that  P.  and  B,  both  knew  at  the 
time,  that  the  bond  of  A*,  and  the  note  of  if.  were  delivered 
to  jB.,  that  they  Were  not  the  property  of  C,  but  part  of 
the  testator's  estate,  and  that  they  were  so  delivered  with 
the  knowledge  and  approbation  of  Palmer.  Prayer,  for  an 
injunction,  to  prevent  any  further  proceeding  by  the  de- 
fendants in  the  suits  against  JV*.  and  JT.,  and  against  appro-* 
priating  the  avails  of  the  bond  and  note  to  their  use,  and 
that  P.  and  C.  be  decreed  to  render  an  account  of  their 
executorship,  and  to  pay  over  to  Oeorge  Ingraham,  as 
guardian  of  the  plaintifls,  the  moneys,  &c.  and  for  general 
relief. 

The  defendant,  Srushy  in  his  answer,  denied,  that  when  he 
took  the  assignment  of  the  bond  of  A*,  and  note  of  Palmer 
and  Cro«fty,he  knew  that  they  were  part  of  Totttn^s  estate) 
but  he  admitted  that  he  had  reason  to  believe  that  the  de** 
mand  against  Kinney  was,  in  some  way,  connected  with, 
and  had  grown  out  of  the  estate  of  the  testator ;  and  he 
alleged,  that  the  assignment  was  in  good  faith,  and  with-* 
out  any  design  to  defraud  the  plaintiffs  or  others,  or  to 
create  a  devastavit  by  C,  and  P.^  or  either  of  them  ;  that 
he  had  no  knowledge,  at  the  time,  of  the  affairs  of  the 
estate,  nor  of  the  state  of  the  accounts  between  it  and  the 
executors,  nor  did  he  know  but  that  C.  was  in  advance  to 
the  estate. 

The  defendant.  P.,  in  his  answer,  denied  that  he  was^  id 
any  manner,  connected  with  B*  or  J.  in  obtaining  the  as-* 
signments,  or  that  he  knew  of  the  assignments^  or  of  any 
intention  to  make  them,  until  long  after  they  were  made^ 
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1 823.      tod  he  deinecl  that  he  was  privy  or  consentoig  thereto ;  and 

v^^^r^^  be  averred  that,  to  his  knowledge  or  belief,  no  part  of  the 

SvTHiEELAVD  ^^j^^y^  collected  on  the  secarities  assigned,  had  been  paid 

^^^^-     on  the  bond  to  the  state;  nor  were  the  moneys  or  secori- 

"*"'"*'""""*"  ties  in  his  power,  or  under  his  control. 

M'wemb^  21 J  1S23.     The  cause  was  this  day  brought 
o  a  bearing,  on  the  pleadings  and  proofs. 

P.  Rugghi  for  the  plaintifis.  He  cited  S  Bro.  C.  112. 
11 5.  II 7.  Cro.  Car.  212.  IP.  Wms.  355.  4  Jehru.  Ch. 
Rep.  305.     1  Bro.  Ck.  68. 

J.  EmoUj  contra.  He  cited  1  Aik.  463.  3  Alk.  235. 
1  Vei.2l6.  2  Fet.  269.  14  Fe#.  352.  4  TermBqp. 
62ft,  note.  632.  642.  644. 

The  Chancblloa.  This  is  a  bill  to  call  two  of  the 
defendants  to  account,  as  executors  of  Totten  ;  and  they 
are  charged  with  a  waste  of  the  assets,  and  that  the  defen- 
dant B.  has  received  part  of  the  assets  from  C,  one  of  the 
executors,  under  circumstances  that  authorize  the  plaiotifis, 
as  legatees,  to  call  upon  him  to  refund.  It  is  attempted, 
also,  to  make  the  executor,  P.,  who  is  solvent,  responsible 
for  the  devoitavit  of  the  executor,  C^  who  is  insolvent 

1.  The  defendant,  Bru«&,  states,  in  his  answer,  that  he  did 
receive  from  the  defendant,  Crosby^  a  bond  and  mortgage 
from  Zaukew  J^Tewcomb  to  the  two  defendants,  P.  and  C, 
and  ako  a  note  from  RosweU  Kinney  to  the  defendant  C, 
and  that  he  received  them  by  way  of  indemnity,  for  being 
surety  for  the  defendant,  C,  as  one  of  the  commissioners 
of  loans,  and  with  intent  to  apply  the  proceeds  to  dis- 
charge the  debts  of  C,  as  such  commissioner.  This  was 
a  fair  and  valuable  consideration  for  the  assignment  and 
delivery  of  those  securities;  and  I  see  no  good  reason  why 
the  defendant,  £.,  should  not  be  entitled  to  hold  those  secu- 
rities, and  apply  the  proceeds  to  bis  indemnity.    One  of 
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tfaeniyWttsa  nole  given  directly  to  tbe  defendant  C,  and  the      1823. 
other  was  given  to  the  two  defendants,  P.  and  C.»  and  no*  v*^^/'*^ 
Ihing  appeared  upon  the  face  of  either  of  the  instruments,        ^, 
to  show  that  they  constitnted  part  of  the  assets  of  the  estate     ^^^*^' 
of  Totten.    If  they  had  even  appeared  in  that  character, 
still  the  defendant,  B.,  had  a  rig^t  to  presume  that  the 
other  defendants  were  fairly  and  fully  anthorised  to  assign 
them,  by  way  of  indemnity,  for  their  own  advances  in  the 
administration  of  the  estate. 

In  Nugent  v.  Gifford,  (1  Aik.  463.)  an  assignment  of 
a  mortgage  term  (and  it  was  a  mortgage  to  trustees 
in  trust  for  the  testator)  was  made  by  the  executor  to 
the  plaintiff,  in  satisfaction  of  a  debt  due  from  tbe  execn« 
tor  to  the  plaintiff;  yet  Lord  Hardwicke  held  the  as- 
signment to  be  valid,  and  that  the  creditors  of  the  testator 
were  not  entitled  to  follow  the  pilbperty.  A  purchaser 
from  an  executor  has  no  power  of  knowing  the  debts  of 
the  testator ;  and  if  he  did  know  it  iras  testamentary  as* 
sets,  it  would  not  affect  the  validity  of  the  assignment,  as 
it  was  an  alienation  for  a  valuable  consideration,  and  no 
fraud  or  collusion  with  the  executor  to  misapply  the  assets 
appeared.  The  doctrine  in  that  case  has  been  repeatedly  a  bare  set  of 
advanced;  and  it  appears  to  be  an  established  principle, J^j^^^^j/J"*; 
both  at  law  and  in  equity,  that  a  bare  act  of  sale  of  tbe^«'n°i*7  <<>  the 

.  i»  .  ...  .     purchaser,     If 

assets  by  tbe  executor,  is  a  suffiaent  mdemnity  to  the  there  be  no  col- 
purchaser,  if  there  be  no  collusion.      {Mead  v.  Lord  Or*^""^**' 
rery,  3  Aik.  235.     M'Leod  v.  Drvmmond,  14  Fessy,  353. 
Whale  V.  Sir  Ch.  Booth,  4  Term  Rep.  625,  in  notis.    And 
the  admission  of  the  Judges,  in  Farr  v.  Aeumnn,  4  Term 
Rep.  632.  642.  649.)     In  tbe  case  of  IVhale  v.  Sir  Ch.       He  it  net/ 
Booth,  Lord  Mansfield  observed,  that  *^  if  at  the  time  of  to  the  appika- 
the  alienation,  the  purchaser  knew  they  were  assets,  this  ^°^^  **"•*"**■ 
was  no  evidence  of  fraud,  for  all  the  testator's  debts  may 
have  been  already  satisfied ;  or  if  he  knew  that  the  debts 
were  not  all  satisfied,  must  he  look  to  the  application  of 
the  money  f    No  one  would  buy  on  those  terms.    There 
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1823.     is  oAe  exception,  indeed,  where  a  contrivance  appears  be* 

^^'^v^^  tween  the  purchaser  and  executor,  to  make  a  devastfimty 

Y.  But  in  this  case,  the  defendant,  JB.,  denies  that  when  h€ 

*^"''      took  the  bond  and  note,  he  knew  that  they  wefe  a  part  of 

the  estate  of  Totien;  though  be  had  reason  to  believe,  that 

the  debt  of  R.  JKnney  was  in  some  way  connected  with,  or 

bad  grown  out  of  the  estate  of  Toittn*     He  avers,  that  the 

assignments  were  taken  in  good  faith,  without  any  fraud 

or  design  to  create  a  devastavit  on  the  part  of  either  of  the 

executors ;  and  that  he  had  not  then  any  knowledge  of 

the  state  of  the  assets,  nor  of  the  accounts  of  the  defend-^ 

ant  C,  as  executor,  nor  but  that  be  was  in  advance  for 

the  estate. 

There  is  no  evidence  sufficient  to  destroy  the  truth  of 
these  averments  m  the  answer ;  and  there  is  no  evidence  of 
fraud  or  collusion.     The  plaintiffs  clearly,  therefore,  can- 
not pursue  those  choses  in  action,  or  the  proceeds  there-* 
of  in  the  hands  of  B. ;  and  the  bill,  as  to  him,  ought  to  be 
dismissed. 
One  executor     ^«  The  defendant.  P.,  is  not  responsible  for  the  devoitavtt 
ribJe*  for'^e  ®^  ****  co-executor,  C,  any  farther  than  he  is  shown  to  have 
dewutavii    of  been  knowing  and  assenting,  at  the  time,  to  such  devastaviti 

his    co-execu-  .  i.       .  /.     •  /.    i  «     .      . 

tor,if  he  did  not  or  misapplication  of  the  assets  of  the  estate.  Both  the 
|^nj^jo"||^"j  executors  could  not,  with  any  kind  of  convenience,  jointly 
the  time.  possess  and  hold  all  the  assets.  The  assets  must,  from  the 
necessity  and  reason  of  the  case,  have  been  distributed  be- 
tween the  executors,  for  the  purpose  of  collection  and  se-* 
curity  ;  and  it  appears  to  be  settled,  and  upon  very  just 
principles,  that  one  executor  shall  not  be  chargeable  with 
the  waste  of  the  other,  except  so  far  as  he  concurred  there- 
in; and  that  merely  permitting  the  other  to  possess  the  as- 
sets, without  going  further,  and  concurring  in  the  applica- 
tion of  them,  does  not  render  him  answerable  for  the  re- 
ceipts of  the  other.  {Hargtharpe  v.  Milforihy  Cro.  Eliz. 
318.  Harveyy.Blakemanj  4Fe«ey,596.)  Each  executor  it 
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liable  only  for  his  own  acts,  and  what  he  receive!  or      1823. 
applies,  unless  he  hands  over  the  moneys  collected  or  re-  v^^^v"^ 

.         ,  ..  .......  .       SWTHERLAlfD 

ceived  to  his  co-executor,  or  joms  m  the  direction  or  mis-         t. 
application  of  the  assets.    This  is  the  distinction  which      °^^"' 
was  taken  and  supported,  by  the  authority  in  the  cases  of  Each  executor 
Monelly.MoneU,  {5  Johns.  Ch.  Rep.  283.)  and  Jlfana- jf^^^^J,^^^^^^^ 
han  V.  Gibbons,  (19  Johns.  Rep.  427.)  >•«  »»1  hand. 

The  question  of  fact  then  occurs,  whether  P.  was  know-  neys  received 
ing  and  assenting  to  the  assignment  by  C  of  the  bond  and  co.executor,or 
mortgage  and  note,  above  mentioned,  to  the  defendant,  B.  |°|^  plication 
He  denies,  in  his  answer,  that  he  was  privy  or  consenting  of  them. 
to  such  assignment,  or  that  he  knew  of  it  until  long  after  it 
was  made.  But  there  are  three  witnesses,  who  assert,  that  P, 
admitted,  in  their  hearing,  his  knowledge  of,  and  assent  to, 
the  assignment,  or  deposit,  byC,  of  these  instruments;  and 
that  C  had  previously  advised  with  him  On  the  subject. 
The  witnesses  concur,  in  substance,  in  that  fact ;  and  the 
proof  appears  to  be  sufficient  to  establish  it,  in  opposition 
to  the  answer,  and  consequently  sufficient  to  charge  P., 
equally  with   C,  with  the  amount  of  the  bond  and  note. 
Assuming  that  C.  did  advise  with  P.  on  the  expediency  of 
the  assignment,  there  is  every  reason  to  believe,  that  P. 
might,  with  due  remonstrance,  have  prevented  this  misap- 
plication of  the  trust-property  ;  and  if,  instead  of  remon- 
strating against  it,  he  encouraged  it,  he  is  most  equitably 
responsible  for  the  loss. 

With  respect  to  the  charges  of  waste  and  negligence,  in 
other  instances,  I  ^hall  leave  them  for  further  examination, 
before  the  Master.  If  it  shall  appear  to  his  satisfaction, 
that  any  debts  have  been  lost  by  the  wilful  negligence,  or 
the  want  of  reasonable  and  ordinary  care  and  diligence,  in 
either,  or  both,  of  the  executors,  the  loss  ought  to  be 
charged  to  one  or  both  of  them,  to  whom  the  default  is 
justly  to  be  imputed.  He  ought,  also,  to  allow  for  the  costs 
and  expenses  accrued,  in  the  due  performance  of  the  trust, 
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1833.     so  far  as  the  same  shall  appear  to  have  been  reasonably 
y»^^^^^^  incurred* 
Halluck.       I  shall,  therefore,  direct  a  reference,  upon  the  principles 
and  with  the  directions  here  stated. 

Decree  accordingly* 


In  the  Matter  of  Thomas  Hallock,  a  lanatic. 

On  the  petition  of  the  committee  of  a  lunatiCf  vrithout  a  bill  filed, 
the  Court  may  make  an  order  to  restrain  toasU  on  the  real  estate 
of  the  lunatic.  And  for  a  breach  or  violation  of  such  order,  an 
attachment  will  be  granted,  on  motion  of  the  committee. 

January  IBth.  AN  order  was  granted,  in  this  case,  on  the  13th  of 
Marck^  1821,  that  no  waste  be  committed  by  the  wife  or 
children,  or  any  of  the  family  of  the  lunatic,  or  by  any 
other  person,  by  their  order,  on  the  real  estate  of  the  luna- 
tic, by  cutting  and  selling  the  timber  growing  thereon,  or 
by  destroying  the  fences,  buildings,  &C. ;  and  that  the  com- 
mittee report,  from  time  to  time,  any  breach  of  the  order; 
and  that  a  copy  of  the  order  be  served  on  the  wife  and 
family. 

CaUh  Smithy  one  of  the  committee,  reported,  on  oath, 
a  service  of  the  order ;  and  reported,  also,  waste  by  the 
wife  and  sons  of  the  lunatic,  in  destroying  the  wood  and 
timber  growing  on  the  estate  of  the  lnnatic« 

O.  W*  Strongs  moved  for  a  rule  on  the  wife  and  her 
adult  sons,  Thatnas,  Noah^  and  Peter  HaUock^  to  show 
cause  why  an  attachment  should  not  issue  against  them. 
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The  Chancbllor  said,  the  order  heretofore  granted,  1823. 
was  agreeable  to  the  practice  in  the  case  of  Creagh^  a  la- 
natic,  (1  Batt^Beatijff  108.)  and  according  to  a  decision  by 
Lord  Redesdalet  there  referred  to,  in  which  an  order  was 
granted  without  bill,  upon  the  petition  of  the  committee, 
to  restrain  waste  upon  the  lunatic's  estate.  That  such  an  au- 
thority is  necessarily  included  in  the  power  ^ven  by  sta- 
tute, (1  a:  E.L.  147.)  ''That  the  Chancellor  shall 
have  the  care,  and  provide  for  the  safe  keeping  of  all  idiots 
and  lunatics,  and  of  their  real  and  personal  estates ;  and 
shall  take  care  that  the  same  be  not  wasted  or  destroyed.*^ 

Motion  granted. 


Wilson  and  others  again$t  Troup  and  others. 

A  power  to  mortgage,  iDcIudes  a  power  to  execute  a  mortgage  con- 
tainfaig  a  power  to  the  mortgagee  to  sell  the  premises,  in  default  of 
pajrment ;  it  being  one  of  the  usual  and  lawful  remedies  given  to 
the  mortgagee,  known  to  the  law,  and  regulated  by  statute. 

A  sale  or  lease  of  part  of  the  premises,  by  a  mortgai^ee,  before  fore- 
closure, does  not  prejudice  or  affect  the  right  of  redemption  of  the 
mortgagor ;  nor  does  it  deprive  the  mortgagee  of  the  right  of  fore- 
closure. 

THE  bill,  which  was  filed  by  the  children  and  heirs  atAbr  ss,  is22, 
law  of  WUUam  Wilion,  deceased,  stated,  that  W.  WiUon^jan.  2?,  isis. 
some  time  previous  to  the  6th  of  October ^  1796,  contract- 
ed with  CharUi  WilUamwn  for  the  purchase  of  6000  acres 
of  land ;  that  W.  W.y  on  the  6th  of  October^  1796,  execu- 
ted a  power  of  attorney  to  Daniel  Faulkner^  for  and  in  the 

Vol.  Vn.  4 
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1823.     name  of  W.  W.^  to  ask,  demand  and  receive  of  C.  W.^  deeds 
v-^^'^v-'^ta/  for  the  6000  acrcg  of  land,  (describing  it,)  and  "  to  sign, 
^^"""^    seal,  deliver  and  acknowledge,  a  mortgage  or  mortgages 
TRom?.     ^f  ^jjg  before  mentioned  6000  acres,  to  the  said  C.  ^T.,  and 
bonds,  to  the  amount  of  the  consideration  money  remsun- 
ing  dne,  and  payable  by  him,  to  the  said  C  fT.,  accord- 
ing to  an  agreement  between  them,"  8ic.     He,  thereby, 
giving  and  granting  to  his  said  attorney,  his  ^^  full  power 
and  authority  to  do  and  perform  all  things  necessary  and 
lawful,  to  the  obtaining  to  him  and  to  his  use,  the  Utle  to 
the  said  6000  acres  of  land,  and  securing  the  consideraUon 
money  therefor  to  the  said  C  fT.,"  &c.     That  on  the  2ist 
of  October f  1796,  C.  W.j  by  indenture,  for  and  in  consi- 
deration of  795  pounds,  granted  and  conveyed  to  W.  W. 
and  his  heirs,  the  undivided  fourth  part  of  the  north-west 
quarter  of  township  No.  6,  containmg  6000  acres,  be.  ex- 
cepting 700  acres  before  granted  to  other  persons.     On 
the  same  day,  F.,  in  the  name  of  W*  fT.,  executed  a  bond 
and  mortgage  to  C.  W.^  for  the  sum  of  1115  pounds,  pay- 
able on  or  before  the  19th  of /«ne,  1800.     The  mortgage 
was  in  the  usual  form,  with  a  power  of  sale,  and  was  regis- 
tered in  the  Clerk's  office  of  Steuben  county,  October  27th, 
1796.     The  bill  alleged,  that  F.  exceeded  his  power,  in 
giving  the  bond  referred  to  in  this  mortgage,  for  a  greater 
sum  than  the  consideration  money  of  the  premises  convey- 
ed to  W. ;  and  in  inserting  in  the  mortgage  a  power  of 
sale.    The  bill  stated  the  assignment  of  the  bond  and  mort- 
gage  by  C.   W.  to    Sir   JViUiam  Pvlteney^  his  death, 
the  descent  to  Lady  Bath^  her  death,  and  the  descent 
to  Sir  John  L.  Johnstone;  and  that  letters  of  adminis- 
tration on  the  estate  of  Sir  fV.  P.,  in  this  state,  were 
granted  to  Robert  TVotip.    That  TVotip,  by  virtue  of 
letters  of  attorney  from  Sir  W.  P.,  and  from  the  heirs  of 
Sir  W.  P.,  after  his  death,  sold  and  conveyed  parcels  of 
the  mortgaged  premises,  in  fee.     And^  that  John  Fdlqm^ 
who  was  afterwards  appointed  by  Sir  X  L.  Johmtane  and 
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kis  wife,  their  attoraey,  in  the  place  of  T.,  sold  and  con-  1823. 
veyed  parcels  of  the  mortgaged  premises,  in  fee.  That  T., 
as  the  administrator  of  Sir  W.  P.,  advertised  the  mortga- 
ged premises  for  sale  at  public  auction,  under  the  power  of  ^ 
sale  inserted  in  the  mortgage ;  and  they  were  accordingly 
sold,  in  AprU,  1811,  to  Samuel  Haighi^  the  highest  bidder, 
for  350  pounds.  That  Haight  became  the  purchaser  at  the 
request  of  T.,  who,  on  the  1st  of  October^  1811,  by  J.  F., 
as  his  attorney,  conveyed  the  premises,  by  deed  in  fee,  to 
Haight,  who,  on  the  day  following,  for  the  consideration 
of  one  dollar,  conveyed  the  same  to  Sir  John  L.  John* 
stone.  The  bill  charged,  that  the  sale  was  unauthorised  by 
law,  as  the  power  of  sale  was  inserted  in  the  mortgage 
without  any  authority  from  fV.,  and  without  his  knowledge. 
The  bill  alleged,  that  W.  had  no  notice  whatever  of  the 
sale.  That  in  1812,  a  short  time  before  his  death,  )F., 
having  heard  that  the  premises  were  mtended  to  be  sold, 
went  to  Bath,  in  Steuben  county,  for  the  {Purpose  of  pre- 
venting a  sale,  when  he  learned,  for  the  first  time,  that  the 
premises  had  been  sold.  That  in  1812,  or  the  beginning 
of  1813,  5.  Duncan  J  as  agent  of  W.,  inquired  of  T.  whe- 
ther he  would  receive  the  money  due  on  the  mortgage;  or, 
if  he  declined,  whether  he  would  be  satisfied  with  a  tender  of 
the  money  in  bank  bills,  to  save  the  expense  and  trouble  of 
procuring  specie  ;  and  that  7.  replied,  in  substance,  that 
the  claim  of  fF.  was  unjust,  and  he  would  have  nothing  to 
do  with  it.  The  bill  further  alleged,  that  the  proceedings 
for  procuring  the  sale  at  auction,  were  irregular,  and  that 
no  sufficient  advertisement  was  published  in  Steuben,  or 
any  other  county.  That  C.  fP.,  after  the  execution  of  the 
mortgage,  and  before  the  death  of  Sir  fV.  P.,  conveyed 
three-fourths  of  the  north-west  township  to  him,  and  par- 
cels were  sold  to  settlers.  That  the  rents  and  profits  of  the 
mortgaged  premises  received,  are  more  than  sufficient  to 
satisfy  the  motrtgage  ;  and  that  the  securities  taken  for  the 
parcels  sold,  exceed  the  amount  of  the  mortgage  debt ;  and 
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1823.  the  plaintiffs  claimed  an  account  of  the  moneys  received, 
and  of  the  rents  and  profits,  he.,  and  of  all  contracts  and 
sales  of  pares  of  the  prettuses  $  and  they  ofiered  to  pay  the 
^balance,  if  any  remained  due  on  the  mortgage,  and  pray- 
ed to  be  let  into  possession  of  the  premises ;  and  that  the 
defendants  be  required  to  assign  to  them  the  bonds  and 
mortgages,  &;c.  taken  on  sales  of  parts  of  the  premises,  &&c«, 
and  for  general  relief. 

The  defendant,  Troupj  in  his  answer,  denied  any  know- 
ledge of  any  agreement  between  JV.  W*  and  C.  fT.,  but 
set  forth  an  agreement  made  the  4th  of  August^  1795. 
C.  W.  entered  into  a  covenant  with  Charles  HaUt  Danid 
P.  Faulkner  J  Michael  Freeland^  and  William  Dunn,  to  con- 
"vey  to  them,  on  or  before  the  year  1798,  in  fee,  as  tenants  in 
common,  the  north-west  quarter  6f  township  No.  6,  in  the 
sixth  range,  in  Ontario  county ;  on  condition,  that  they  should 
give  C.  fT.  one  dollar  and  fifty  cents  an  acre ;  and,  to  secure  the 
payment,  execute  a  bond  and  mortgage  of  the  land,  payable 
June  19th,  1800,  with  interest,  and  give  a  bond  to  place 
twenty-four  settlers  on  the  land  in  two  years.  By  an  in- 
dorsement on  the  agreement,  it  was  made  a  further  condi- 
tion, that  no  deed  should  be  demanded,  until  full  compen- 
sation was  made  for  the  mills  built  on  the  land,  and  secu- 
rity, by  bond  and  mortgage,  given  for  the  payment,  with 
interest,  in  four  years ;  and  C  W.  engaged  to  give  them 
a  warrantee  deed  for  the  mills.  That  Charles  Hcdl^  on  the 
13th  of  October,  1795,  assigned  to  WiUiam  Wilson  alibis 
right  in  the  contract.  This  defendant  admitted  the  power 
of  attorney  given  by  W.  W.  to  Daniel  Faulkner^  who  was 
averred  to  be  the  same  person  named  in.  the  agreement,  as 
Daniel  JP.  FiuUmer.  This  defendant  averred,  that  Wilson 
bad  no  right  to  more  than  about  1325  acres,  or  to  demand 
a  deed  for  a  greater  quantity.  That  on  the  21st  of  OctO' 
her,  1796,  F.  and  C.  W.  accounted  together,  with  respect 
to  the  purchase  money,  for  the  said  quarter  township,  and 
in  respect  to  WUson^s  rateable  share  of  the  cost  of  the 
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nilk,  and  of  the  interest,  &c. ;  and  there  was  then  found 
dae  to  C.  W.  11  i£  pounds ;  and,  thereupon,  C.  W.  execn* 
ted  a  deed  to  WiUon^  for  the  one-fourth  of  the  quarter 
township,  excepting  the  said  700  acres,  for  the  considera- 
tion of  798  pounds,  as  stated  in  the  bill,  which  deed  inclu- 
ded the  mill  lots ;  and  that,  on  the  same  day,  Faulkner^  as 
attorney  of  W.j  in  his  name,  executed  a  mortgage  of  the 
same  premises  to  C.  W.,  for  securing  the  pay  ment  of  1 115 
pounds,  and  which  mortgage  contained  a  power  of  sale,  in 
the  usual  form.  That  the  1115  pounds  was  the  true  con- 
sideration, and  ought  to  have  been  so  expressed  in  the 
deed,  as  well  as  in  the  mortgage,  but  was  omitted  through 
carelessness  or  ignorance.  The  defendant  denied  that\F., 
in  executing  the  mortgage,  had  exceeded  his  power ;  and 
that  the  power  of  sale  contained  in  it,  was  according  to 
law,  and  the  common  usage  and  practice  in  such  cases ; 
and  had  been  the  uniform  practice  of  the  land  offices  estab- 
lished by  the  agents  to  the  Pidttnty  estate,  on  taking  mort- 
gages, to  secure  the  purchase  moneys  for  lands  sold.  That 
no  objection  to  the  form  of  the  mortgage,  was  ever  made 
by  tViUon.  That  C.  W.  assigned  the  bond  and  mortgage 
to  Sir  W.  P.,  as  sUted  in  the  bill.  The  defendant  admit- 
ted that  he  took  out  administration  on  the  estate  of  Sir  W. 
P.,  and  that  his  daughter,  who  was  his  heiress  at  law,  died 
intestate,  by  which  the  real  estate  descended  to  Sir  John 
L»  Johfutonej  as  stated  in  the  bill.  That  C.  fV.  ceased  to 
be  the  agent  of  the  estate  in  1801 ;  and  at  that  time,  and 
long  before,  was  in  the  quiet  possession  of  the  premises  ; 
and  this  defendant,  on  being  appointed  agent,  came  into 
the  possession  of  the  premises,  and  has  since  remained  in 
the  quiet  possession  of  them,  until  the  filing  of  the^bill  by 
the  plaintiffs.  That  WiUon^  having  met  with  misfortunes, 
it  was  agreed,  or  was  understood,  as  the  defendant  believed, 
that  C.  fV.  should  not  demand  the  payment  of  the  money 
due  on  the  bond  and  mortgage,  and  fVibon  should  not 
claim  the  mortgaged  premises ;  and  that  this  belief  was 
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1823.     coDfirmed  by  the  fact,  that  this  defendant,  on  succeeding  to 
the  agency  of  the  Ptdieney  estate,  received,  among  the  papers, 
the  very  deed,  stated  to  have  been  executed  by  C  W.  to  Wil- 
jofij  for  the  premises  mortgaged,  and  which  deed  the  defend- 
ant offered  to  produce.  That  these  circumstances  induced  the 
defendant  to  believe,  that  the  mortgaged  premises  bad  been 
abandoned  by  Wilson;  and  this  defendant,  therefore,  con- 
sidered the  premises  as  the  absolute  property  of  the  PuUeney 
estate,  and  did  not,  therefore,  scruple  to  sell  various  par- 
eels  of  the  land,  before  any  foreclosure  of  the  mortgage ; 
and  that  C.  IV.  bad  before  caused  the  premises  to  be  sur- 
veyed into  lots,  and  had  sold  several  lots.     That  the  de- 
fendant, notwithstanding  the  circumstances  above  stated, 
deeming  it  more  legal  and  fit,  that  the  equity  of  redemp- 
tion should  be  legally  extinguished,  caused  a  letter  to  be 
written  to  Wilson^  on  the  22d  of  June^  1807,  by  Samuel 
S.  Haight^  his  assistant,  requesting  Wilson  to  release  the 
equity  of  redemption  ;  and  he  denied  that  the  letter  con- 
tained any  request  to   Wilson  tO  pay  the  moneys.     That 
Wilson  declined  executing  the  release,  unless  he  received 
a  compensation ;  but  did  not  offer  to  pay  the  mortgage  mo- 
ney, or  pretend  that  he  had  a  right  to  redeem.     That  the 
mortgaged  premises  comprise  part  of  Dansvitte^  which  has 
become  a  thickly  settled  and  flourishing  village.     That  to 
protect  the  settlers,  and  prevent  prosecution  of  the  equity 
of  redemption  to  their  injury,  the  defendant,  as  administra- 
tor of  Sir  W.  P.,  by  virtue  of  the  power  contained  in  the 
mortgage,  and  pursuant  to  the  statute,  on  the  16th  of  OctO' 
&er,  1810,  caused  the  premises  to  be  advertised  for  sale, 
and  published  once  a  week,  for  six  successive  months,  in  a 
newspaper  printed  at  Canandaigua^  in  Ontario  county, 
which  was  nearest  to  the  premises,  there  being  no  newspa- 
per published  in  Steuben  county.     That  on  the  18th  of 
October f  1810,  a  copy  of  the  advertisement  was  affixed  on 
the  outward  door  of  the  court-house  of  Steuben  county, 
where  the  mortgaged  premises  were  situated,  and  which 
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was  continiied  for  sii  succ^sive  months.  That  at  the  ex-  182S. 
piration  of  that  period,  on  the  33d  o{  April,  181 1,  the  pre- 
mises were  sold,  pursuant  to  the  advertisement,  and  pur- 
chased by  Samuel  S.  Haighi,  at  the  request  of  the  defend-^ 
ant,  for  350  pounds,  H.  being  the  highest  bidder.  That  a 
deed  was,  in  due  form,  executed  by  John  FeUows,  as  sub- 
stitute for  the  defendant,  to  Height,  who,  afterwards,  for 
the  nominal  consideration  of  one  dollar,  executed  a  release 
of  all  his  right  to  the  premises,  to  Sir  John  L.  Johnstone, 
as  stated  in  the  bill ;  and  he  alleged,  that  the  sale  was,  in 
all  respects,  regular  and  fair,  and  made  with  good  faith, 
pursuant  to  the  statute ;  and  he  insisted,  that  it  was  a  bar 
to  the  relief  sought  by  the  pluntiffs,  he.  he. 

The  other  defendants  having  answered,  proofs  were  taken 
in  the  cause,  which  was  brought  to  a  hearing  on  the  33d  of 
Jfovember  last. 

R.  Sedgwiek,  for  the  plaintiffs.  He  cited  1  Ves.  351. 
1  Powdl  on  Mort.  13,  14.  60.  347,  348.  3  Vernon,  84. 
1  Johns.  Rep.  498.     18  Johns.  Rep.  301. 

WeUs  and  W.  Slosson,  for  the  defendants.  They  cited 
3  Johns.  IZep.  145.  4  Dallas,  419.  Burr.  Rep.  1077. 
15  Johns.  Rep.  458.  Doug.  365.  £74.  Salk.  96.  1  Com. 
Dig.  644.  tit.  Attorney,  C.  8. 

Thk  Chahcellor.  The  great  and  leading  point  in  the 
case,  is,  whether  the  sale  of  the  mortgaged  premises,  under 
the  power  contained  in  the  mortgage,  was  duly  made  under 
a  competent  power. 

If  this  point  be  determined  in  favour  of  the  sale,  it  will 
be  unnecessary  to  examine,  whether  there  was  any  suffi- 
cient ground  to  consider  Wilson  as  having  abandoned  or 
waived,  by  his  acts  and  acquiescence,  prior  to  the  sale, 
his  equity  of  redemption  in  the  mortgaged  premises,  so  as 
to  have  excluded  himself  and  his  representatives  from  a 
right  to  redeem. 
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182S.  Tbe  letter  of  attorney  aathorised  Faulkner,  for  WUsMf 

and  in  bis  name,  to  ask,  demand  and  receive  of  fVUUamsimj 
deeds  for  the  premises,  and  to  sign,  seal,  deliver  and  ac- 
knowledge a  wiortgage,  or  mortgage$,  ^c.  and  bonds  to  tke 
amount  of  the  eoneideration  money  remaining  due,  for  the 
better  securing  the  same,  according  to  an  agreement  thereof 
between  them  made;  and  granting  to  his  said  attorney  full 
power  and  aathority  to  do  and  perform  aU  things  necessary 
and  lawful,  to  tbe  obtaining  to  him,  and  for  his  use,  a 
title,  be.,  and  security  the  constderation  mon»y  therefor  to 
the  aforesaid  Charles  WiiUamson. 

Under  this  power,  a  deed  was  received  by  Faulkner  from 
JViUiamson  to  Wilson,  and  a  mortgage,  simultaneously,  and 
of  the  same  date,  (being  the  21st  of  October,  1796,)  execu- 
ted by  FatUkner,  for  and  in  the  name  of  Wilson,  to  secure 
the  amount  of  the  consideration,  including  a  reasonable 
compensation  for  the  mills  built  upon  the  premises.    This 
allowance  for  the  mills,  which  increased  the  amount  of  the 
mortgage  beyond  the  actual  consideration  in  the  deed,  was 
jn  pursuance  of  an  agreement  between   WUliamson  and 
Faulkner,  who  acted  on  behalf  of  all  the  partners  in  inte- 
rest in  the  premises,  and  which  agreement  was  alluded  to 
in  the  letter  of  attorney.     The  mortgage  was  in  the  print- 
ed form,  used  in  the  offices  of  the  agency  of  the  Pulteney 
estate,  and  it  contained  the  usual  power  to  sell  on  default 
of  payment,  and  which  power  had  been  invariably  inserted 
in  all  the  mortgages  taken  by  the  Pulteney  agent. 
A  power  to     A  power  to  mortgage,  Would  seem  to  include  in  it  a 
dude??n  it°a  powcr  to  authorise  the  mortgagee  to  sell,  on  default  of 
S^^^z  ^  tbe  P^'^y^^^^  9  because  the  power  to  sell,  is  one  of  the  costo- 
mortgagee  to  mary  aod  lawful  remedies  given  to  the  mortgagee.    It  is  a 
•f  payment,    power  which  has  been  repeatedly  regulated  by  statute,  and 
is,  therefore,  known  to  die  law,  and  is  in  universal  use* 
It  has,  consequently,  become  an  incident  to  the  power 
to  mortgage,  and  will,   of  course,  be  included  in  such 
power,  if  there  be  nothing  in  tbe  itistrument  conveying 
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the  power  specittUy  eiLclodiog  h;  and  the  party  creating      1823. 
the  power  be  competent  in  age  to  grant  if. 

CourU  of  equity  look  to  the  end  and  derign  of  the  par- 
ties, in  considering  the  extent  of  powers,  and  to  a  subston- , 


tial,  rather  than  to  a  literal  execotion  of  the  power.  On  The  Court, 
this  principle,  a  power  limited  in  terms,  has,  in  favour  .of  Ibe^^ex^en"  o^ 
the  intention,  been  deemed  a  general  power ;  and  a  gene-  f^  7he  end^a  ^d 
ral  power  in  terms,  has  been  cut  down  to  a  particular  puf « design  of  the 
pose.  Why  should  we  not  oonclad#,  that  the  parties,  in  the  substantial 
this  case,  had  in  contemplation  a  mortgage  in  the  usual  ,^^^^p^^^,°^^! 
sense  of  that  security,  with  all  the  remedies  then  in.use  and  ^l^^^  ,^^  ^«™- 

.      .   •       ,        ^      *    .  .        .  .  Andinsupport 

recognised  by  law  r     It  is  very  certain,  that  the  mortga-  of  such  inten- 
gee  meant  a  mortgage  with  a  power  to  sell,  because  it  was  er^^iimkedTTa 
bis  invariable  practice  to  take  mortgages  with  such  a  pow-  j^J^d"  a***  e" 
er  >  and  when  he  entered  into  a  covenant  with  Faulkner  nerai  powfr ; 
and  others,  in  1795,  to  sell  the  land,  and  take  a  goad  and  general       in 
sufficient  bond  and  mottgage,  it  is  to  be  presumed  that  the  ^duced'''to'''a 
same  kind  of  mortgage  was  understood  between  the  par- p^'^cu^^p^^^ 
ties,  which  was  afterwards  executed  by  F.,aod  accepted  by 
fV.y  under  the  power.     It  is  equally  reasonable  to  presume, 
that  WUion^  who  created  the  power,  from  the  proximity  of 
his  residence  to  the  Pulteney  offices,  his   intimacy  with 
Favlknerj  his  attorney,  and  the  general  notoriety  of  the 
transactions  of  the  agency  of  the  Pulieney  lands,  must  have  attorney,     to 
been  acquainted  with  the  practke  of  the  Pul^en^y  agents  deUve'/amort- 
in  takuig  mortgages ;  and  that  he  also  meant  a  °^o'tgage  |^6^>  ^^*^^^^ 
full  and  effectual,  according  to  that  practice,  with  all  the  ^n  things  ne- 

_.  -  .         A  .    cessary      and 

customary  remedies  to  enforce  it.  A  power  to  mortgage,  is  uwfui,  for  ob- 
a  power  to  give  the  same  security,  under  that  name,  in  as  J^*,a„|^  "^^  w'- 
full  and  effectual  a  manner,  as  the  p^rty  himself  who  cre-<^"""8j*»«<^°"- 

'  *        •'  sideration  mo-* 

ated  the  power  could  give.  The  letter  of  attorney  was  oey  therefor, 
general  in  its  terms.  It  was  to  give  '^  a  mortgage^^  and  ^^to  do  f;^^  todo  "eve^ 
and  perform  all  things  necessary  and  lawful  for  securing  5^^|^jj*^^j|' 
the  consideration  money."    If  the  power  to  sell  was  usually  gage,which  tha 

I    .  ,.  1   1       /•  •  party  creating 

inserted  m  a  mortgage,  as  an  ordinary  and  lawful  part  the  power 
of  it,  the  attorney,  in  this  case,  had  autfiority  to  insert  it  un-  Jo"'^  *>*«»«^^ 
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1823.      der  his  general  authority  to  mortgage,  and  to  do  what  W8» 
necessary  and  lawful.     Everything  incident  to  a  mortgage 
which  Wihan  himself  coald  do,  in  and  by  the  act  of  giving  a 
^  mortgage,  F.  conld  do  under  the  power. 

Powers  are  construed  with  this  liberality,  and  to  this 
extent. 

In  Litfe  v.  Saltingstone,  (1  Mod*  189.  1  Freem.  149. 
163.  176.  S.  C.)  the  testator  devised  his  farm  to  his  wife 
for  her  natural  life,  and  by  her  to  be  disposed  of^  to  such  of 
his  children  as  she  should  think  fit.  She  conveyed  the 
estate  to  her  son,  in  fee,  and  the  power  was  held  well  exe- 
cuted, even  at  law.  The  principle  of  the  case  was,  that, 
where  the  devisor  gives  to  another  a  power  to  dispose^  he 
gives  to  that  person  the  same  power  that  he  himself  had  to 
dispose.  If  the  devise  be,  that  J.  S.  may  sell  my  land,  he 
may  sell  the  inheritance. 

There  is  much  force  to  be  given  to  the  validity  of  the 
power  to  sell,  from  a  view  of  the  doctrine  touching  leasing 
powers.  If  a  tenant  for  life  has  power  to  grant  leases  '^  re- 
quiring the  best  improved  rent,''  be  may  cause  td  be  insert- 
ed in  the  leases  the  usual  covenants  as  to  non-payment  of  the 
rent,  and  a  clause  of  re-entry  upon  non-payment,  though 
the  power  be  silent  as  to  any  covenants  of  that  kind.  These 
incidental  provisions  are  considered  as  implied  in  the 
power  of  leasing.  Such  provisions  were  deemed  valid, 
though  the  lease  was,  on  other  accounts,  much  criticised^  in 
Jones  v.  Vemey^  {fViUes  Rep.  169.)  and  the  omission  of 
them  would  be  fatal  under  such  a  power,  according  to  the 
opinion  of  Lord  Mansfield^  in  Taylor  v.  Horde.  (1  Burr, 
125.)  To  show  the  liberal  construction  of  powers  in 
equity,  in  furtherance  of  the  end  for  which  they  were  cre- 
ated, we  may  refer  to  the  case  o(  Roberts  v.  Dixwell,  (2  Eq^ 
Cas,  Abr,  760.  pi.  19.)  in  which  a  power  to  appoint  and 
divide  an  estate,  was  held  well  executed  by  a  charge  of  a 
sum  of  money  upon  it ;  for  though  that  was  not  within  the 
direct  terms  of  Uie  power,  yet  Lord  Hardwicke  held  it  to  be 
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within  tbe  intent,  and  to  be  an  execution  of  the  power  hi  snb-  1 823. 
stance.  Again,  in  Long  v.  Longy  (5  Ves.  445.)  it  was  held, 
that  a  power  to  charge  an  estate  with  the  payment  of  mo- 
neys for  the  benefit  of  the  children,  as  he  should  think  fit,^ 
would  authorize  a  disposition  of  the  estate  itself.  A  power 
to  charge,  included  a  power  to  sell;  and  Sir  WUliam  Qrant 
afterwards  (6  Ves,  T97.)  cited  the  case  as  establishing  that 
point ;  and  he  seems  to  have  sanctioned,  in  BuUock  v.  Fla- 
gatCj  (1  Ves.  and  Bea.  471.)  such  deviations  from  the  let- 
ter of  the  power.  And  though  it  is  considered  as  a  ques- 
tionable point,  whether  a  power  to  sell  or  exchange  will 
authorize  a  partition  of  land,  {MM  v.  Heathcote,  2  P^es. 
jun.  98.  4  Bro.  278.  S.  C.  questioned  in  McQueen  v. 
Farquhafj  1 1  Ves.  467.  and  Attorney  General  v.  HamU» 
Urn,  iMadd-  Rep.  214.)  yet  Mr.  Sugden^  {Treat,  on  Powers^ 
2d  edit.  446.  449.)  gives  it  as  the  result  of  the  cases,  that, 
where  a  freehold  interest  is  authorized  to  be  appointed  under 
a  power,  a  different  species  of  estate,  less  valuable,  will  be 
supported  in  equity.  We  surely  cannot  be  departing  from 
the  spirit  of  all  these  cases,  when  we  construe  a  power  to 
mortgage,  as  involving  in  it  a  power  to  add  the  ordinary 
and  lawful  remedies  prescribed  by  law,  upon  breach  of  the 
condition  of  the  mortgage.  The  remedies  are  the  means 
for  rendering  the  mortgage  an  effective  security  for  tbe 
debt.  The  statute  foreclosure  is  cheaper  and  more  simple, 
and  generally  more  expeditious,  than  a  foreclosure  by  bill 
in  Chancery ;  and  it  is  always  deemed  a  matter  of  some 
consequence  by  the  mortgagee,  that  he  should  have  such  a 
remedy  within  his  discretion.  At  so  early  a  period  as  the 
date  of  the  mortgage,  when  the  practice  of  this  Court  was 
quite  limited,  and  in  very  few  hands,  the  authority  to  sell 
by  act  of  the  party,  must  have  been  deemed  of  almost  in- 
calculable value.  That  power  is  still  necessary  to  the 
completion  and  perfection  of  the  security,  because  it  affords 
the  alternative  remedy  authorized  by  law.  A  power  to 
mortgage  does,  therefore,  very  clearly,  in  my  vievr  of  the 
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1833.  case,  carry  with  it' the  power  to  authorise  the  mortgagee 
to  foreclose,  by  selling  under  the  statute.  The  power  in- 
tended a  mortgage  in  the  best  manner  that  it  could  be  made, 
consistently  with  law ;  and  as  between  the  mortgagee  and 
mortgagor,  the  equity  of  the  case  is,  that  the  former  should 
be  deeme(l  clothed  with  all  the  customary  rights  and  pri- 
vileges of  a  mortgagee ;  and  more  especially,  when  it  ap- 
pears that  this  same  mortgagee  was  in  the  invariable  habit 
of  taking  mortgages  in  the  form  adopted  in  this  case. 

A  different  construction  would  make  the  mortgage  ope- 
rate most  injuriously  upon  the  mortgagee ;  and  in  the  pre- 
sent instance,  by  unsettling  titles,  it  would  work  immense 
mischief.  It  may  be  observed,  in  aid  of  the  construction 
I  have  adopted,  that  Wilson  acquiesced  during  his  life  time 
in  the  execution  of  the  power.  He  is  presumed  to  have 
had  early  notice  of  the  bond  and  mortgage,  and  of  the 
terms  pf  them ;  and  not  one  word  of  objection  to  the  power 
was  made  by  him,  from  October,  1796,  to  his  death,  in 
1814.  It  is  with  the  appearance  of  great  injustice,  that 
his  representatives  should,  at  this  day,  attempt  to  set  aside 
the  sale  upon  such  a  pretext. 

If  the  power  be  admitted  to  have  been  inserted  m  the 
mortgage  by  proper  authority,  it  puts  an  end  to  the  pre- 
sent claim.  The  sale  was  fairly  made,  upon  the  due  pub- 
lic notice  required  by  law.  This  is  very  satisfactorily  pro- 
ved, and  there  is  no  ground  for  the  charge  of  irregularity, 
touching  any  part  of  the  proceedings.  Something  was 
said  upon  the  argument,  about  fraud  in  the  sale ;  but  there 
is  no  such  allegation  in  the  bill,  nor  is  it  made  a  point  in 
tlie  case  by  the  plaintiff's  counsel.  The  charge  is  ir- 
regularity and  want  of  authority ;  and  there  is  nothing  in 
the  proofs  to  give  countenance  to  the  suggestion  of  fraud, 
had  it  even  been  made  a  substandve  averment  in  the  bill. 
The  power  to  Fatdkner  to  execute  the  mortgage,  is  fully 
proved.    It  was  recorded  in  1809,  and  again  in  1813[; 
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and  the  power  contained  in  the  mortgage  was  duly  record-      1823. 
ed  as  early  as./ttfie,  1808. 

There  is  not,  then,  any  ground  to  impeach  the  title  held 
under  the  sale.  The  mortgaged  premises  were  poKhased  ^ 
by  Samuel  S»  Height^  on  behalf  of  the  proprietors  of  the 
Pulteney  estate ;  and  the  statute  authorized  the  mortgagee, 
or  any  person  on  his  behalf,  to  purchase.  The  title  thus 
acquired,  cannot,  to  use  the  words  of  the  statute,  '*  be  de- 
feated in  favour  of,  or  for  the  benefit  of,  any  person  claim- 
ing the  equity  of  redemption."  The  only  remaining  pre- 
tence, upon  which  the  sale  is  to  be  defeated,  is,  that  the 
defendants  had  previously  conveyed  a  part  of  the  premises 
in  fee.  These  conveyances  were  made  under  the  assump- 
tion that  Wilson  had  abandoned  all  claim  to  the  equity  of 
redemption,  and  the  deed  from  WHUamson  to  him  was  in 
possession  of  the  Pulteney  agent.  If  that  deed  had  been 
surrendered  by  Wilson^  (and  we  cannot  otherwise  account 
for  its^^being  in  possession  of  the  mortgagee,)  it  affords  very 
strong  colour  for  the  inference,  that  the  right  of  redemp- 
tion had  been  truly  abandoned ;  and  that  inference  is  much 
strengthened,  by  his  long  acquiescence  in  the  possession 
taken  and  acts  exercised  by  the  mortgagee,  as  owner,  and 
by  the  non-payment  of  any  part  of  the  principal  and  inte- 
rest of  the  consideration,  according  to  contract.  But  I  do 
not  lay  much  stress  on  this  assumed  fact,  of  the  abandon- 
ment of  the  equity  of  redemption  \  and  I  refer  to  it  only  as 
evidence  of  the  good  faith  and  sincerity  with  which  acts  of 
ownership  over  the  property  were  exercised.  On  this  point, 
however,  we  need  not  dwell ;  for  the  mortgagee,  afterwards, 
treated  the  property  as  covered  by  a  subsisting  mortgage, 
and  the  equity  of  redemption  was  regularly  foreclosed.  ^  '<^i«  ^x 
The  sales  by  the  mortgagee  could  not,  upon  any  reasona-  rioer\o*i'^de- 
blc  principle,  deprive  him  of  the  right  of  foreclosing  the^r^iT  of 
mortgage ;  nor  could  they  prejudice  the  right  of  the  mort-  Jj'o^^affe'J.T'the 
gagor  to  redeem.  If  the  mortgage  was  still  subsisting,  the  right  of  the 
purchasers    under  the   mortgagee   took  subject    to  the  JJSeem?''*   *° 
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182S.  mortgage  and  the  right  of  redempdon.  A  mortgagee,  be« 
fore  foreclosure,  cannot  even  make  a  lease,  so  as  to  bind 
the  mortgagor  when  he  comes  to  redeem.  {Hungerford 
V.  Cla§f^  9  Mod.  1.)    The  saggestion  that  the  mortgagee 


A  mortgagee,  could  not  foreclose,  because  he  had  previously  sold  par- 
•ure[candono^^^*  of  the  land,  is  entirely  without  any  foundation  in  pre- 
act  to  bind  the  cedent  or  justice.   The  sales  created,  of  themselves,  no  ob- 

inortgagor  «  •        . 

when  beoflienstacle  to  the  right  of  redemption.  If  the  mortgagor  was 
o  re  eem.  entitled  to  redeem,  he  could  recover  the  possession  as 
against  those  purchasers,  equally  as  well  as  he  could  reco* 
ver  it  against  the  mortgagee  himself,  or  his  heirs  after  his 
death.  A  mortgagee  cannot,  by  fine  and  non-claim,  bar 
the  equity  of  redemption.  The  fine  displaces  nothing ;  it 
IS  still  the  same  estate.  (Lord  Redesdahj  in  1  Sck.  and 
Lef.  380.)  The  same  power  that  awarded  the  redemp- 
tion, could  award  a  restitution  of  possession.  The  argu- 
ment on  the  part  of  the  plaintifis,  would  go  to  prove  that  a 
foreclosure  by  bill,  was  equally  barred,  as  a  foreclosure  by 
advertising  under  the  statute*  In  both  modes,  the  mortga- 
gor should  come  in  before  the  sale,  and  make  his  defence. 
He  is  presumed,  in  law,  to  have  equal  notice  of  the  pro- 
ceeding in  each  case ;  and  a  foreclosure  and  sale,  is  as 
much  a  bar  in  the  one  case  as  in  the  other. 

A  good  deal  was  said  upon  the  argument,  touching  the 
disclosure  by  Mr.  Haight,  of  the  confidential  correspon- 
dence between  him  and  Mr.  Troup ^  during  the  time  that  he 
was  employed  to  conduct  the  foreclosure.  As  I  see  nothing 
in  that  correspondence  that  applies  to  any  part  of  the  case, 
except  the  point  of  abandonment  by  Wihon  of  the  right  to 
redeem,  (and  on  which  I  have  not  thought  it  necessary  to 
dwell,)  the  competency  of  that  testimony  becomes  immate- 
rial. But  I  ought  not,  perhaps,  Co  let  that  question  pass, 
since  it  has  been  discussed  before  me,  and  will,  probably, 
be  discussed  again,  if  the  cause  should  be  carried  to  the 
Court  of  Appeals ;  and  a  motion  was  made,  during  the  ar- 
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goment,  to  suppress  those' letters,  and  the  question  on  their      1823. 
competency  was  reserved. 

Mr.  Haxghi  was  employed  by  Mr.  IVotfp  to  foreclose 
the  mortgage,  and  he  says,  he  believes  that  the  business, 
of  conducting  the  foreclosure  would  not  have  been  confided 
to  himself,  if  he  had  not  been  a  lawyer.  It  was  professional 
business ;  and  in  respect  to  that  particular  transaction,  the 
parties  appear  to  me  to  have  stood  in  the  relation  of  attor- 
ney and  client;  and  the  communications  in  the  letters  of 
Mr.  IVotip,  prior  to  the  sale,  were,  upon  every  reasonable 
ground,  entitled  to  the  protection  of  that  relation,  as  confi- 
dential communications.  The  voluntary  disclosure  of  those 
letters  relating  to  that  subject,  to  the  adverse  party,  I  con- 
sider as  a  reprehensible  breach  of  trust,  and  which  the  right 
and  privilege  of  the  client  require  should  not  be  permitted 
in  a  Court  of  justice.  The  letters  related,  also,  to  other 
business,  respecting  the  general  agency  of  the  Ptdieney 
estate ;  but  that  circumstance  does  not  afi^ect  the  confiden- 
tial communications  relative  to  the  particular  business  con- 
fided to  him  as  attorney,  nor  destroy  the  confidence  under 
which  the  law  considers  them  as  received.  I  should  deem 
it  a  dangerous  precedent,  and  one  that  would  impair 
the  good  faith  that  ought  to  be  observed,  and  which  the 
public  good,  and  those  valuable  interests  which  clients  must 
confide  to  their  counsel,  require  to  be  observed,  to  lend  the 
sanction  of  this  Court  to  the  disclosures  in  question.  Those 
letters  are,  therefore,  inadmissible  as  evidence  in  the  cause. 

My  conclusion  upon  the  case  is,  that  the  plaintifis  are 
not  entitled  to  redeem,  and  that  the  bill  ought  to  be  dis- 
missed. 

Bill  dismissed,  without  costs. 
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1823. 

HsjrKY  Yf^  Hmtet  against  Davis  and  Clabk. 

Davis. 
■  A  conreyance  of  real  estate,  intended  merely  as  seeurity  for  a  debt, 

though  absolute  on  the  face  of  it,  is  a  mortgage ;  and  any  agree- 
ment, on  a  subsequent  event,  to  change  its  nature,  and  prevent  the 
equity  of  redemption,  is  void. 
H.J  having  a  bond  and  mortgage  executed  to  him  by  D.  for  1065  dol- 
lars, assigned  them  over  to  C,  for  securing  the  payment  of  2£5  dol- 
lars. The  assignment  was  absolute ;  but  C.  gave  H.  a  writing, 
promising  to  re-assign  the  bond  and  mortgage  to  him,  on  his  pay- 
ing the  SA5  dollars,  with  interest,  on  a  day  specified.  Notice  of  this 
assignmenty  and  of  its  being  intended  as  a  security  merely  for  225 
dollars,  was  given  to  i>.,  and  that  he  must  pay  no  more  to  C.  J>. 
and  C,  afterwards,  settled  and  cancelled  the  mortgage,  on  ^.'s  pay- 
ing part  of  the  money,  and  giving  to  C.  new  security  for  the  resi- 
due. Held,  that  the  cancelling  of  the  mortgage  was  fraudulent, 
and  C.  was  decreed  to  pay  the  balance,  after  dedmcting  the  3£5 
ddlars  and  interest,  to  H. 

Jaswari^sid.  THE  bill  Stated,  that  the  defendant,  D.,  executed  to  the 
plaintiff,  on  the  8th  of  February ^  1809,  a  bond  and  mort- 
gage, to  secure  the  payment  of  1065  dollars  and  3  cents, 
on  the  1st  of  June,  1821,  with  interest.  That  on  the  I6th 
of  February  f  1820,  the  plaintiff,  being  indebted  to  the  de- 
fendant C,  in  225  dollars,  assigned  over  the  bond  and 
mortgage,  by  way  of  pledge  or  security  for  the  payment  of 
the  last  sum,  to  the  defendant,  C,  on  the  1st  of  October , 
1820.  The  assignment  was  absolute  in  terms ;  but  it  was 
the  agreement  of  the  parties,  that  the  assignment  was  to  be 
considered  by  way  of  mortgage ;  and  the  defendant,  C, 
gave  to  the  plaintiff  a  certificate  in  writing,  to  re-assign 
the  bond  and  mortgage,  on  being  paid  the  225  dollars,  on 
the  day  specified.  That  shortly  after  the  1st  of  October^ 
1820,  the  plaintiff  tendered  to  the  defendant,  C,  the  225 
dollars  and  interest,  and  requested  him  to  accept  of  the  same, 
and  re-deliver  the  bond  and  mortgage,  which  was  refused ; 
and  the  defendant,  C.,  claimed  the  bond  and  mortgage,  as 
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i^Molotely  his  own.    That  shortly  after  this,  and  before      1823« 
aoy  paymeat  by  the  defendant  D,  to  the  defendant  C,  the  '«^^%'"'^/ 
plaintiff  gave  notice  to  the  defendant  D.j  that  the  bond  and        v. 
BMirtgage  had  been  assigned  to  C*  as  security  only,  as     ^^^"* 
above  stated ;  and  that  he  must  not  pay  to  C.  any  more 
than  the  debt  for  which  the  same  were  pledged.    That  the 
two  defendants,  afterwards,  entered  into  a  corrupt  and 
firandnlent  agreement,  to  have  the  mortgage  cancelled  and 
discharged  ;  and  this  was  accordingly  done  by  C.  on  the 
28th  of  May,  1821.     PrayBr,  that  the  defendant,  C,  may 
account  for  what  he  has  received,  and  re^assign  the  bond 
and  mortgage ;  and  that  the  mortgage  be  foreclosed,  and 
for  general  relief. 

The  defendants,  in  their  answer,  stated,  that  the  assign^ 
ment  of  the  bond  and  mortgage  to  C,  was  an  absolute 
sale  and  transfer,  in  satisfaction  of  the  debt  for  225 
dollars.  That  the  defendant,  C,  agreed  to  re-assign  the 
bond  and  mortgage  to  the  plaintiff,  on  his  paying  the 
225  dollars,  on  the  first  of  October ,  1820 ;  and  he  gave 
to  the  plaintiff  a  writing  to  sell  the  bond  and  mortgage 
to  him,  on  his  paying  that  sum  on  that  day ;  and  if  not 
then  paid,  the  agreement  to  re-sell  was  to  be  void.  They 
admitted  the  offer,  before  the  21st  of  February^  1821^ 
of  the  plaintiff,  to  pay  the  225  dollars,  and  his  tender 
in  specie  on  that  day,  and  the  refusal  of  C.  to  accept. 
The  defendant,  D.,  said,  that  he  was  not  forbidden  by 
the  plaintiff  to  pay  the  bond  and  mortgage  to  C,  until 
the  31st  of  May,  1821,  and  that  he  had  then  already  paid 
the  mortgage  to  C,  who  had  discharged  it  of  record. 
That  Z>.,  on  the  28th  ofMay,  1821,  transferred  to  C.  two 
notes,  which  he  held  against  one  Coe,  amounting  to  363 
dollars,  or  thereabouts,  and  gave  C.  a  new  bond  and  mort- 
gage on  other  lands,  for  91 5  dollars,  payable  by  instalmentSjp 
on  the  Ist  of  June,  1822  and  1823,  in  satisfaction  of  the 
bond  and  mortgage,  and  which  are  still  held  by  the  de^ 
fendant,  C. 

Voi,.  VII.  6 
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1823.  The  cause  was  pot  at  issue,  and  several  witnesses  ex- 
amioed  on  each  side,  not  materially  differing  from  the  ad- 
missions in  the  pleadings.  Bat  it  was  proved,  that  notice 
^  of  the  claim  of  the  plaintiff  upon  !>.,  for  the  amount  of  the 
bond  and  mortgage,  after  deducting  payments,  if  any,  to 
C,  not  exceeding  225  dollars,  was  given  to  D.  in  Aprils 
1821,  before  the  settlement  between  the  two  defendants; 
and  certain  confessions  were  mentioned  of  the  defendant,  C, 
before  October^  1820,  that  he  held  the  mortgage  as  a  secu- 
rity for  a  debt;  and  certain  acknowledgments  of  the  plain- 
tiff were  also  mentioned,  that  he  had  sold  the  mortgage  to 
C,  and  got  his  payment  in  full  satisfaction ;  and  that  C 
took  the  mortgage  at  his  own  risk;  but  that  C.  gave  the 
plaintiff  a  writing  to  sell  the  mortgage  back  again,  on 
bemg  paid  a  certain  sum  by  a  certain  day. 

Howellf  for  the  plaintiff. 

Tracy,  for  the  defendants* 

The  Chancillor.  It  is  clearly  established,  by  the  an- 
swer and  the  proofs,  that  the  bond  and  mortgage  were  as- 
signed by  the  plaintiff  to  the  defendant  C,  by  way  of 
mortgage,  to  secure  the  payment  of  225  dollars  by  a  given 
day;  and  any  agreement  that  the  assignment  was  to  be 
an  absolute  sale,  without  redemption,  upon  default  of  pay- 
ment on  the  day,  was  unconscientious,  oppressive,  illegal, 
and  void.  The  equity  of  redemption  still  existed  in  the 
plaintiff,  notwithstanding  any  such  agreement.  There  is 
no  principle  in  equity  better  settled,  than  that  every  con- 
tract for  the  security  of  a  debt,  by  the  conveyance  of  real 
estate,  is  a  mortgage  $  and  all  agreements  of  the  parties, 
tending  to  alter,  in  any  subsequent  event,  the  original  na- 
ture of  the  mortgage,  and  prevent  the  equity  of  redemp- 
tion, is  void.  If  the  conveyance,  or  assignment,  was  a 
mortgage  in  the  beginning,  the  right  of  redemption  is  an 


CASES  IN  CHANCERY.  43 

inseparable  incident,  and  cannot  be  restrained  or  clogged      1823. 
by  agreement.     Though  the  conveyance  be  absolute  in  ^"^^^^^^^ 
terms,  yet  if  the  intention  appears  to  make  it  a  redeem-         v. 
able  estate,  it  will  continue  so  until  foreclosure;  for  the 
maxim  of  equity  is,  that  an  estate  cannot  be  a  mortgage  at 
one  time,  and  an  absolute  purchase  at  another.     This  is  an 
elementary  rule  on  this  subject,  and  the  object  of  it  is,  to 
prevent  imposition  and  fraud  upon  the  mortgagor. 

The  original  design  of  the  assignment  in  this  case,  be* 
ing  admitted  to  be  by  way  of  pledge,  or  mortgage,  for  a 
debt,  and  this  design  being  contained  in  a  collateral  instro- 
ment,  executed  concurrently  by  the  defendant,  C,  it  seems 
to  put  an  end  to  all  question  as  to  the  right  of  redemption. 
And  upon  a  tender  of  the  225  dollars',  with  interest,  in 
February,  1621,  the  plaintiff  was  entitled  to  a  re-assign- 
ment of  the  bond  and  mortgage ;  and  any  payment  and 
discharge  of  the  mortgage  afterwards,  by  negotiation  be- 
tween the  two  defendants,  was  fraudulent  and  void,  as  re- 
spected the  plaintiff.  It  is  satisfactorily  shown,  that  the 
defendant,  D.,  had  notice  of  the  plaintiff's  claim  upon  the 
bond  and  mortgage,  prior  to  that  negotiation  and  settle- 
ment, between  him  and  the  defendant,  C,  and  the  same 
were  made  at  his  peril,  and  in  his  own  wrong.  It  was,  ac- 
cording to  my  judgment  upon  the  facts,  a  fraudulent  com- 
bination between  the  two  defendants,  to  deprive  the  plain- 
tiff of  his  rights. 

The  plaintiff  has  been  treated  by  the  defendant  with  great 
injustice  ;  and  it  is  incredible  that  be  should  have  agreed 
to  sell,  absolutely,  a  bond  and  mortgage  well  secured,  (for 
nothing  appears  to  gainsay  this  presumption,)  for  upwards 
of  1000  dollars,  for  the  grossly  inadequate  sum  of  225  dol- 
lars. The  right  of  redemption  rests,  in  this  case,  upon  the 
most  obvious  principles  of  equity.  It  is  just  and  proper, 
that  C.  should  pay  the  balance  due  to  the  plaintiff,  since 
he  has  appropriated  the  bond  and  mortgage  to  his  own 
use,  and  discharged  the  same,  after  receiving  payment  of 
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1823.     the  plabtiffy  and  taking  new  security  on  new  terms  for  the 
residue. 
I  shall,  accordingly,  decree,  that  the  defendants,  or  one 

PAvig.  of  them,  pay  to  the  plaintiff  the  balance  of  the  bond  and 
mortgage,  (after  deducting  the  335  dollars,  and  interest 
thereon,  from  the  1st  of  Oetobtr^  1830,  to  the  30th  of  Ff 
BftMxry,  1831,)  flUd  the  costs  of  this  suit,  within  thirty  days 
after  the  balance  shall  have  been  asoertaitied  by  a  Master, 
and  notice  thereof,  and  of  this  decree ;  or  that  the  plain- 
tiff have  exectflidn  against  the  goods  and  chattels,  lands 
and  tenements  of  the  defendant,  C. ;  and  that  the  mortgai^ 
ged  premises  be  held  chargeable  for  the  same  debt  and 
i«ost8,  tod  be  sold  by  a  Master,  on  the  usual  terms,  to  pay 
what  part  of  the  said  balance  (if  any)  shall  remain  uncol* 
lected  ftom  C. 

Decree  accordingly. 
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1823. 
DooLiTTLE  againtt  Lswta  and  otheri. 


Courts  here  do  not  recognise  administrfttorsi  or  exeoutore  appointed 
by  the  Courts  of  other  states. 

But  it  seemsj  that  an  executor  or  administrator  of  a  creditor,  dying 
in  another  state,  having  in  their  possession  a  bond,  secured  by  a 
mortgage  on  lands  in  this  state,  though  they  cannot  sue  in  this 
state,  may  lawfully  receive  payment  and  give  an  acquittance,  with- 
out first  obtaining  letters  of  administration  in  this  state. 

Where  a  mortgage  of  lands  in  this  state,  given  to  secure  a  debt  due  to 
the  mortgagee,  residing  in  another  state,  contained  a  power  to  the 
mortgagee,  his  executors,  administrators,  or  assigns,  in  case  of  de* 
fanlt  of  payment,  to  sell  and  convey  the  premises,  according  to 
the  Jaws  of  this  state,  this  being  a  special  power  given  by  the 
mortgagor,  and  not  derived  from  the  Court  of  another  state,  may 
be  lawfully  executed  in  this  state,  by  the  executor,  or  administra- 
tor of  the  mortgagee,  appointed  by  the  Court  of  Probates  of  ano- 
ther state,  where  the  mortgagee  died ;  the  power,  and  the  exercise  of 
it,  is  a  matter  of  private  contract  between  the  parties,  and  not  of 
jnrisdiotitin. 

Where  a  person  takes,  by  execution  of  a  power,  he  takes  under  the 
authority  of  the  power,  equally  as  if  the  power,  and  the  instmmetic 
executing  the  power,  were  incorporated  in  one  deed. 

THE  plaintiff,  who  lived  in  Hampton^  in  the  county  o{  January  w/u 
Washington^  in  this  state,  being  indebted  to  S.  Hoichlnss, 
an  inhabitant  of  Rutland  county,  in  the  state  of  yermont^ 
gave  a  mortgage  of  land  in  Washington  county,  for  secu- 
ring the  payment  of  517  dollars  and  83  cents,  with  inte- 
rest. The  mortgage  contained  a  power  to  the  mortgagee, 
his  executors,  administrators,  or  assigns,  In  default  of  pay- 
ment, to  sell  and  convey  the  mortgaged  premises,  be. 
The  mortgagee  died  intestate,  and  the  defendants,  David 
Lewis  and  Mary  Ann  Hotchkissj  who  bad  been  appointed 
by  the  Court  of  Probates  of  Rutland  county,  in  f^ermont^ 
administrators  of  his  estate,  the  principal  and  interest  being 
due  and  unpaid,  advertised  and  sold  the  mortgaged  premi- 
ses, by  virtue  of  the  power  contained  in  the  mortgage,  and 
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1 828.  according  to  the  directions  of  tbe  statute  of  this  state.  The 
defendant,  L^H.j  being  tbe  highest  bidder,  became  the  par- 
chaser,  for  726  dollars,  and  the  administrators  executed  a 
^  deed  to  him  accordingly.  L.  H.  afterwards  sold  parts  of  the 
land  to  the  three  other  defendants,  who  have  taken  possession, 
according  to  their  respective  rights.  The  bill  alleged, 
that  D.  jL.  and  M.  A.  H.  were  not  administrators  of  the 
mortgagee,  and  that  the  defendants  knew  it.  That  all  the 
proceedings  were  against  the  plaintiff's  consent ;  and  that 
the  plaintiff  is  ready  to  redeem  and  pay  the  principal  and 
interest  due  on  the  mortgage,  to  the  legal  administrators  of 
the  intestate.  Prayer^  that  27.  L.  and  M.  A.  H.  be  de- 
creed to  bring  the  bond  and  mortgage  into  Court,  to  be 
cancelled,  ontbeplamtiff^s  paying  the  amount  due  to  them; 
and  that  he  be  permitted  to  redeem ;  and  that  the  other  de- 
fendants surrender  the  possession  of  the  premises,  and  ac^ 
count  for  the  mesne  profits,  and  for  general  relief. 

The  defendants,  D.  L.  and  M.  A.  H.  answered,  and 
the  cause  was  brought  to  a  hearing,  on  the  bill  and  answer. 

•  Z.  R.  Shepherd^  for  the  plaintiff. 

Wenddlj  for  the  defendants. 

The  Chancellor.  The  mortgage  was  given  to  S.  ff., 
an  inhabitant  of  F'ermont^  by  the  plaintiff,  who  lived  in  the 
county  of  Washington^  adjoining  that  state.  It  contained 
a  special  power,  authorizing  the  mortgagee,  ''  his  execu- 
tors, administrators,  and  assigns,"  in  default  of  payment, 
to  sell  and  convey  the  mortgaged  premises,  "  according  to 
the  law  of  the  state  of  JVew-ForA;."  Upon  the  death  of  JBT., 
the  mortgagee,  the  defendants,  D.  Lewis  and  JIf .  A.  Hotch^ 
kiss,  were  appointed  administrators  of  his  estate,  by  the 
Judge  of  Probates  of  the  county  of  Rutland^  in  Vermont, 
where  the  intestate  resided  and  died ;  and  they  afterwards 
sold  the  lands,  by  virtue  of  the  power  contained  in  the 
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mortgage,  and  according  to  the  directions  of  the  statute  of     1833. 
this  state. 

The  case  is  brought  to  a  hearing  upon  bill  and  answer, 
and  there  is  no  dispute  about  the  facts.  The  principal  ^ 
point  raised  is,  whether  the  administrators  of  If.  were  au- 
thorised to  sell  under  the  power,  without  previously  taking 
out  letters  of  administration  in  this  state.  But  another 
question  also  arises,  in  connection  with  that  point ;  and  that 
is,  whether  the  plaintiff  be  not  now  too  late  to  raise  the 
objection  ? 

It  is  well  settled,  that  a  party  cannot  sue  or  defend  in  ^j^^'^'^^^tends 
our  courts,  as  executor  or  administrator,  under  the  authori-  ou\y  to  tht  as- 
ty  of  a  foreign  Court  of  Probates.     Our  Couru  take  no  tesute,  within 
notice  of  a  foreign  administration ;  and  before  we  can  re- J^^iJ^^^q  ^' 
cognise  the  personal  representative  of  the  deceased,  in  his^^<^'^    ^^   '^ 
representative  character,  he  must  be  clothed  with  authority 
derived  from  our  law.     Administration  only  extends  to  the 
assets  of  the  intestate,  within  the  state  where  it  was  grant- 
ed;    if  it  were  otherwise,   the    assets  might   be  drawn 
out  of  the  state,  to  the  great  inconvenience  of  the  domestic 
creditors,  and  be  distributed,  perhaps,  on  very  different 
terms,  according  to  the  laws  of  another  jurisdiction.    The 
authorities  on  this  subject,  were  cited  by  me  in  the  case  of 
MorreU  v.  Dickey ^  (1  John$.  Ch.  Rtp.  153.)  and  I  pre- 
sume there  is  no  dispute  about  the  general  rule ;  and  the 
only  difficulty  lies  in  the  application  of  it  to  this  particular 
case. 

The  sale  was  an  act  in  paiij  under  a  special  power  grant- 
ed to  a  citisen  of  Vermont^  and  known  and  described  as 
an  inhabitant  of  f^ermont.  The  authority  to  sell  was  de- 
rived from  the  power,  and  not  from  the  Court  of  Probates 
of  Vermont ;  and  when  the  plaintiff  gave  authority  to  the 
mortgagee,  and  to  his  executors,  administrators,  and  as- 
signs, to  sell,  on  default  of  payment,  he  probably  meant 
only  to  describe  the  persons  who  might  exercise  the  power; 
and  an  administtator  in  Vermont  fulfilled  the  description 
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1833.      with  afl  macb  precision  and  certainty,  as  an  assignee  resi- 
ding there  would  have  done.     When  the  power  declared 
that  the  sale  was  to  be  according  to  the  law  of  this  state, 
Lawis.      1^  jjj^  reference  to  the  mode  and  time  of  the  notice  of  sale^ 
A  power  of  and  to  nothing  more.     I  think  there  can  be  no  doubt,  that 
eS^ln  a^  moru  ^^  mortgagor  was  competent  to  grant  such  a  power  to  a 
gage   of  land  foreign  administrator,  equally  as  it  was  competent  for  him 

in    this  state,  ^       .  ,      -       .  .  ^.  ,     ,  .       . 

when  the  to  grant  It  to  the  foreign  assignee.  The  whole  anthority 
6ide8^?nd  dies  i*^ted  upon  the  Convention  of  the  parties,  and  not  upon  the 
in      another  decision  of  anv  court.     The  exercise  of  the  power  vas  « 

state,  may  be  "^  "^ 

executed    by  matter  of  Contract,  and  not  of  Jurisdiction.    And  it  is,  be- 
lo?^  api^'inted  ^ides,  a  well-founded  principle,  that,  where  a  person  takes 
state   *°°^^*'by  execution  of  a  power«  be  takes  under  the  authority  of 
The  exercise  the  power,  equally  as  if  the  power,  and  the  instrument  exe<* 
er,^"s^a  matter  cutiug  the  power,  bad  been  incorporated  in  one  instru- 
not  of  juri^k'  ^^^'    '^^  ^'^'^  ^^^  ^P^^  ^^  ^^^  creating  the  power,  and 
A^'^'  b      f  ^^^  ^^^^  ^  ^^  created  by  the  original  deed.  {Liit.  s.  169. 
wiSTs  not  ne^  Co.  LUt.  1 13.  a.     Cook  V.  Duekefifield,  2  Atk.  662.  567. 
S""tU*'o?a  Marlborough  v.  Godolphin,  2  Vei.  78.)    The  doctrine  baa 
{and^'contain-  ^^^^  Carried  (though  With  what  propriety  I  do  not  now 
ed    in    such  undertake  to  say)  to  this  extent,  that  if  a  power  to  sell 
land  be  given  to  executors,  and  the  heir  of  the  testator  en- 
ters and  enfeoffs^.,  who  dies  seised,  yet  the  executors  may 
sell,  and  the  vendee  will  be  in  by  the  will,  which  is  pa- 
ramount the   descent,  which  does  not  toll   the    power. 
{Jenk.  Cent.  184.  pi.  75.    Bro.  Abr.  tit.  Dsvtse,  pi.  36.) 
And  in  the  case  of  a  power  by  will,  to  an  executor  to  sell 
land,  the  probate  of  the  will  is  not  necessary  to  the  execu- 
tion of  the  power,  and  adds  no  force  to  it ;  for  the  pro-^ 
bate  has  no  concern  with  the  power,  and  relates  only  to  the 
jurisdiction  over  the  goods  and  chattels. 

I  am  induced  to  think,  therefore,  that  this  case  does  not 
fall  within  the  meaning* or  reason  of  the  rule,  requiring  the 
personal  representatives  of  a  testator,  or  intestate,  to  ob- 
tain authority  from  the  Court  of  Probates  here,  before  they 
are  competent  to  assert  rights  in  a  representative  charac- 
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torkiourComts.    The" wbole  proceeding  was  extra-jvdi-      1823. 

eiol^  attd  fimnded  upon  private  agreemeat*    An  executor, 

or  adflMMtrator  tof  a  creditor,  dymg  in  another  state,  and 

beeomiiig  lawfbllj  possessed,  as  part  of  his  assets,  of  a  bond , 

{^ren  ami  aecared  by  a  tnortgage  updn  lands  in  this  state.     Though  an 

•  viii  «a  •  executor  or  &d« 

is  competent,  as  I  sfaonld  apprehend,  to  receive  payment,  ministratorap- 
sMd  give  an  aoiuittaBce,  without  first  resorting  ^^  the^^°^^^^^^^; 
Otyvrt  of  PioiNites  here.    Can  they  not  give  a  voluntary  not  sue  here ; 
discbaiige  of  a  mortgage,  witboat  clothing  themselves  with  ry  payment  to 
the  oflfee  of  an  executor,  or  administrator,  under  the  judi-^^"^;^.^^^^^* 
^tal  aathority  of  this  state  f    And  is  not  the  policy  of  the  ^'.^^'^  *  ^^  ^ 
law  SQlSidenlly  answered,  when  our  Courts  refuse  to  lend  acquittance  by 
Aeir  assbtance  to  any  authority  not  derived  from  our  own  u  ^c^t.^ ^'' 
laws,  toucbiag  the  administration  and  distribution  of  as- 
aecs  }    If  the  parties  can  transact  dieir  own  business,  ac- 
«or£og  to  their  own  agreement,  without  asking  the  md  of 
our  Courts,  why  aifl^  they  not  lawAiUy  do  it  ?    It  does  not 
appear,  that  IT.,  the  intestate  had  any  personal  or  real  pro- 
perty in  this  state  for  distribution ;  and  of  what  use,  then, 
wodd  have  been  duplicate  letters  of  administration  ?    The 
bond  was  in  Fermiont^  and  owned  there,  and  was  assets  to 
be  distributed  there,  under  the  proper  jurisdiction  of  their 
Courts:  the  land  here  was  held  only  by  way  of  mortgage, 
for  the  payment  of  the  botid,  and  was  but  an  incident  to 
the  bond.    If  a  creditor  of  H.  had  sued  out  letters  of  ad- 
ministration in  this  state,  be  wonld  have  had  nothing  to 
administer*    He  could  not  have  touched  the  mortgaged 
premises,  for  they  belonged  to  the  plaintiff;  and  he  could 
not  have  enforced  the  lien  and  collected  the  money  due 
upon  the  bond,  for  that  power  was  a  right  attached  exclu- 
sively to  tfie  lawful  possessor  of  the  bond,  who  was,  in  this 
instance,  the  foreign  administrator,  and  who  was  responsi- 
ble there,  and  not  here,  for  the  due  and  faithful  administra- 
tion of  the  assets. 

2.  But  admittfaig  the  plaintiff  might  have  been  entitled  to 
have  bad  the  proceedings  under  the  power  stayed,  on  a 

Vou  vtr.  7 
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1833.  timely  application  to  this  court,  I  think  he  has  waived 
that  right,  by  sitting  still,  and  passively  suffering  the  sale 
to  take  place,  and  purchasers  to  acquire  titles  under  the 
^  power.  It  is  to  be  observed  that  the  question  as  to  the 
competency  of  the  administrators  to  execute  the  power,  de- 
pends upon  a  mere  formal,  or  technical  objection,  and  does 
not  involve  any  substantial  equity  upon  the  merits.  The 
notice  was  regular  and  sufficient,  and  the  sale  a  fair  one  ; 
and  the  plaintiff  must  be  presumed  to  have  had  actual  no- 
tice of  the  proceeding  before  the  sale.  He  rests  perfectly 
quiet,  and  suffers  the  sale  to  pass  under  his  eye,  and  titles 
to  be  acquired  and  possessions  taken  under  it,  and  waits 
foiw  upwards  of  five  years  before  he  files  his  bill.  There 
can  be  no  doubt,  that  the  sale  amounted  to  a  discharge  of 
the  debt,  and  the  proceeds  were  received  by  the  party  en- 
titled to  receive  them,  and  apply  them  to  the  satisfaction  oi 
the  bond.  There  was  colour,  at  least,  for  the  power  as- 
sumed by  the  administrators;  and  the  statute  declares, 
that  every  sale  under  the  power,  shall  not  be  defeated,  to 
the  prejudice  of  any  bona  fide  purchaser,  in  favour  of  any 
person  claiming  the  equity  of  redemption.  The  notice  of 
the  sale,  for  the  long  space  of  six  months,  was  intended, 
DO  doubt,  principally,  for  the  party,  and  to  give  him  an 
opportunity^,  as  well  as  to  invite  him,  to  come  in  and  re- 
deem ;  and  if  the  proceeding  was  not  warranted  by  the 
power,  he  might  have  arrested  it  by  application  to  this 
A  sale  under  Court.  If  a  mortgagor  stands  by  and  suffers  the  sale  to 
moruage,  isfi^  8^  °^>  *"^  innocent  men  to  purchase,  in  a  case  like  this, 

nai  aod  con- he  ought  to  be  barred  equally  as  if  he  had  suffered  a  de- 

clusive,        as  "  t        .^ 

against    6ofuicree  of  foreclosure,  by  default,  in  this  Court.     It  is  the  po- 

'u'l?ir^*ttttite  Ji<'y>  as  w«H  as  ^he  language  of  the  statute,  that  these  fore- 

a 'd  ba?"o7W  ^^'^sures  and  sales    under  a  power,  should,  in  cases  free 

equity  of  re-  from  fraud  or  gross  irregularity,  be  held  final  and  conclo- 

ei^ptioD.       ^.^^^     J^Y^^  g^^^  legislative  regulation  of  sales  under  special 

powers,  and  the  first  sanction  to  them,  was  by  the  colony 

act  of  the  i9tb  of  Marehj  1774 ;  and  the  legislature  then 
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declared,  that  *'  many  inconveniences  might  arise,  if  estates  1823. 
(held  nnder  sales  made  by  mortgagees  under  such  powers) 
should  be  redeemable  in  equity,  and  vexatious  suits  pro- 
moted, and  bona  fide  purchasers  ruined.''  A  party  comes  ^ 
too  late  to  redeem,  after  the  sale ;  and  the  case  must  be  a 
very  strong  one,  and  with  very  persuasive  equity,  to  let  the 
mortgagor  in  to  redeem,  after  such  a  sale  by  agreement, 
and  such  a  statute  bar. 

The  objection  itself  must  be  taken,  even  in  this  Court, 
by  way  of  plea,  or  demurrer,  or  answer,  or  at  the  hearing, 
or  it  will  be  deemed  to  be  waived.     And  if  the  party  sues    A  party^  tir* 

«■■  •■  1  ••  ins    AS    6X6€tl*" 

as  executor  or  admmistrator,  without  probate,  or  taking  tor  or  admin-^ 
out  letters  of  administration,  the  taking  them  out,  at  way  jJJt^a^lJrobate'  ^ 
time  before  the  hearing,  will  cure  the  defect,  and  relate  back  or  lettem  of 
so  as  to  make  the  bill  good  from  the  beginning.  (See  th.e  may  take  them 
cases  cited  in  2  Johns.  Ch.  Rep.  18.  4  Johns.  Ch.  il«p.S"me,**  before 
551,   552.)    In  a  light  so  merely  formal  is  that  omission  ^^i^^^nng  of 

.         ,  the  cauee,  and 

Viewed.  it  wUl  be  suf- 

I  am,  therefore,  of  opinion,  upon  every  view  of  the  case,  "*"** 
that  the  plaintiff  has  failed  in  showing  a  right  to  redeem. 
This  was  the  ground  of  his  bill ;  though  he  has  also  sta- 
ted, that  the  land  sold  for  more  than  sufficient  to  pay  the 
debt,  interest  and  costs.  But  this  last  assertion  is  without 
proof;  and  the  surplus,  even  upon  his  own  showing,  is 
very  trifling,  and  not  of  itself  a  proper  matter  for  a  suit  in 
this  court.  I  shall,  therefore,  dismiss  the  bill  as  to  the  de- 
fendants who  have  appeared,  except  the  administrators, 
D.  Lewis  and  M.  A.  Hotchkiss^  with  costs ;  and  as  to 
them,  since  they  are  here  before  the  Court,  the  plaintiff 
may,  if  he  shall  so  elect,  within  forty  days,  and  at  his  own 
peril  and  cost,  have  a  reference,  to  ascertain  whether  any 
surplus  be  coming  to  him ;  and  if  he  shall  not  so  elect, 
that  then  the  bill,  as  to  those  two  defendants  also,  stand 
dbmissed  with  costs. 

Decree  accordingly. 
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1823. 

ft. 

Dexter  and  others  against  Stewart  and  others. 

Property  beld  in  trust,  does  not  pass  to  the  assignees  of  the  agent  or 
trustee,  in  case  of  bankruptcy  or  insolvency. 

Where  D,  agreed  with  S,  to  sell  and  convey  to  him  a  quantity  of  land, 
and  for  which  S.  covenanted  to  pay  25,000  dollars  in  a  certain  time ; 
and  Z>.  gave  S.  a  power  of  attorney  to  sell  and  convey  the  land,  in 
the  name  of  !>.,  S^c,  £i.  covenanting  to  giveJD.  security  for  the  due 
performance  of  his  contract,  and  to  indemnify  !>•,  Stc, ;  and  S.  sold 
parcels  of  the  land,  and  took  moneys  and  securities^  bo.  from  the 
purchasers ;  and,  being  insolvent,  assigned  the  securities  with  other 
property :  Hddy  that  S.  was  a  trustee,  and  that  D,  had  an  equitable 
lien  on  the  proceeds  of  the  sales,  and  on  the  securities,  kc.  for  his 
payment  and  indemnity,  which  could  not  be  defeated  by  the  assign- 
ment of  i9. 

FOruaryrth.  THE  bill,  filed  Sepiember  10th,  1819,  by  the  represen- 
tatives of  Samuel  Dexter^  deceased,  stated,  that  S.  D.  bemg 
seised  of  certain  lots  of  land  in  the  military  tract,  which 
were  described,  on  the  4th  of  SeptenAer^  1813,  entered 
into  a  contract,  by  deed,  with  the  defendant,  Gilbert  SteW' 
artf  for  the  sale  and  conveyance  of  the  lots,  being  thirty** 
nine,  at  the  time,  and  upon  the  terms  mentioned  in  the 
contract,  which  was  set  forth  in  the  bill.  The  defendant, 
O.  8,,  on  his  part,  covenanted  to  pay  S.  J9.,  on  or 
before  the  14th  of  September^  1823,  the  sum  ef  35,000 
dollars;  ^nd  that  on  the  14th  of  September j  1815^  he 
would  pay  jS.  D.  one  year's  interest  on  that  snm,  at  six 
per  cent,  and  the  like  interest  annually  thereafter,  until 
the  principal  was  paid.  That  if  the  interest  became 
in  arrear  for  three  months,  he  wonldj  on  request,  pay  the 
principal  and  interest,  and  would  ^ve  collateral  security 
for  the  performance  of  the  contract,  when  demanded,  on 
sufficient  real  estate  in  Albany ;  or,  on  failure  to  do  so, 
would  pay  the  principal  and  interest.  The  deed  recited  a 
power  of  attorney^  from  8.  D.  to  O.  S.y  authorizing  him 
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to  sell  any  of  the  lotd,  to  comfironiise  any  cBspvtes  con^  1833. 
ceroing  them,  and  to  represent  S.  D.  in  regard  to  tbe 
same ;  ud  Q.  S.  covenanted,  that  he  and  Us  snlietitatee 
would  nse  the  power  on/y  for  the  purpose  of  carrying  into, 
effect  that  agreement  \  and  that  he  would  indeamify  Sv  D* 
from  all  costs  and  damages  which  might  ha[^pen  in  respect 
to  the  premises.  That  O.  S.  was  to  have  tbe  tide  of 
S,  D.  to  tbe  lots-,  with  all  the  advantages  and  disadvant»* 
ges  thereof,  on  performing  bis  covenants ;  and  neither  par- 
ty were  to  have  recourse  against  tbe  other,  for  any  proft 
or  loss,  which  might  arise  on  the  title,  &c.  Tbe  bill  stated, 
that  the  power  of  attorney  was  g^ven  to  G.  S.  as  tru$ie€ 
of  S«  i>.,  to  enable  him  to  make  sales  of  tbe  land,  in  the 
name  of  &  2>.,  and  for  his  benefit,  according  to  the  terms 
of  the  contract;  that  O.  S.  proceeded  to  makedrvers  sales 
and  contracts,  &c.  That  S.  D.  died  the  5tb  of  Jifay,  1 81 6, 
intestate,  and  the  plaintiffs,  who  are  his  administrators  and 
heirs,  on  tbe  application  of  O.  5.,  executed  a  confirmation 
of  the  power  of  attorney  of  the  intestate,  without  any 
knowledge  of  what  had  been  done  by  G.  S»,  he.  The 
bill  further  stated,  that  G.  S.  had  received  above  10,000 
dollars,  kc.  That  on  the  25th  of  August,  1 81 9,  tbe  plain- 
tifis  demanded  of  G.  S.  security,  according  to  the  terms  of 
the  contract,  which  be  neglected  to  give  ;  and  on  the  2d 
of  September  J  1819,  the  plaintiffs  revoked  their  power  of 
attorney  to  G.  S.  That  it  is  pretended  by  tbe  defendants, 
that  G.  S«,  being  insolvent,  on  tbe21st  of  August,  1819,  as- 
signed certain  estate  to  the  defendants,  D.  jP.  Clark  and 
/•  S.,  jun.;  and  in  that  assignment  he  referred  to  the 
contract  with  S.  D.,  and  the  powers  of  attorney,  stating 
that  he  had  sold  divers  lots,  and  made  contracts  for  |he 
sale  of  others,  &c. ;  and  that  the  lots  mentioned  in  a  sche- 
dule annexed  remained  unsold ;  that  he  had  paid  up  the 
interest,  accordmg  to  the  contract ;  and  had  acquired  a 
beneficial  mterest,  in  the  unsold  lots,  subject  to  tbe  terms 
of  tb«  contract;   and  he  conveyed  and  assigned  to  D. 
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1823.  P.  C.  and  /.  S.^  the  lots  unsold,  to  hold  in  tnist,  and  sab* 
stitated  and  empowered  them  to  sell  the  same,  and  appro- 
priate the  proceeds  to  pay  the  plaintiff,  and  the  surplus,  if 
^  any,  as  directed,  8z;c.  The  bill  charged,  that  the  assign- 
ment was  made  after  the  notice  and  demand  of  the  25th  of 
August^  1819,  and  in  fraud  of  the  plaintifis;  that  the  con- 
tracts and  securities  for  any  part  of  the  lots,  were  lent  pro- 
perty ;  and  that  D.  jP.  C.>  and  J.  S.  had  notice  there- 
of at  the  time  of  the  assignment  to  them.  That  the  defen- 
dants threaten  to  collect  the  moneys  due  on  the  contracts 
and  securities,  be.  That  Cf.  S.  has  only  paid  interest  on 
the  contract  with  S.  D.  to  the  14th  of  Stpiemher^  1818. 
That  he  has  abused  his  trust,  and  received  above  10,000 
dollars,  for  which  he  ought  to  account.  Sec.  jPrayer,  that 
the  assignment  from  Cf .  5.  to  the  defendants,  JD.  P.  C  and 
J*.  S.J  be  declared  void,  so  far  as  relates  to  the  said  lands 
of  S.  D. ;  and  that  the  securities,  8cc.  be  assigned  over  to 
the  plaintiffs,  and  for  general  relief;  and  that  an  injunction 
issue,  8cc. 

The  defendants  answered,  admitting  the  material  facts 
stated  in  the  bill,  but  denying  any  fraud,  &c. 

The  cause  was  heard  on  the  bill  and  answer. 

S.  A.  Talcotj  (A.  G.)  Hoffman,  and  /.  V.  JV.  Tates, 
for  the  plaintiffs. 

A.  Van  Vechtenj  for  the  defendants. 

The  Chancellor.  The  just  construction  of  the  agree- 
ment, with  its  accompanying  power  of  attorney,  would 
seem  to  require  that  the  proceeds  of  sales,  under  the  power, 
should  be  strictly  and  specifically  applied  to  the  discbarge 
of  the  debt  due  to  Dexter ,  and  to  the  payment  of  the 
costs  and  charges  necessarily  created  in  the  due  execution 
of  the  power.  It  was  part  of  the  express  covenant  of 
Stewartf  that  the  power  was  to  be  used  only  for  the  purpose 
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of  carrying  into  effect  the  agreement.  Under  this  con-  1823. 
struction,  Stewart  became  a  trustee,  and  took  contracts 
and  securities,  and  received  the  proceeds  of  sales  in  that 
character.  The  securities  were  not  his  property,  to  be^ 
by  him  disposed  of  for  his  own  benefit,  until  Dexter  was 
paid,  as  well  as  indemnified  against  responsibilities  incur- 
red by  the  use  of  the  power.  Unless  we  are  to  consider 
that  Dexter  had  an  equitable  lien  on  the  securities  and  con- 
tracts taken  by  Stewart^  it  would  be  impossible  to  render 
the  power  effectual,  in  carrying  the  agreement  into  effect, 
consistently  with  safety  to  the  rights  of  the  grantor,  and 
consistently  with  the  evident  intention  of  the  parties. 

These  contracts  and  securities  did  not  pass  to  the  as- 
signees of  Stewart  J  except  subject  to  the  same  equities,  and 
the  same  rights  and  claims  of  the  plaintiff,  that  existed 
against  them  while  in  the  hands  of  Stewart.  It  was  not 
in  the  power  of  Stewart  to  assign  them  absolutely,  without 
a  breach  of  duty  and  of  good  faith ;  and  the  assignees  of  a 
bankrupt,  in  such  cases,  stand  exactly  in  the  situation  ^f 
their  principal,  and  with  no  greater  rights.  It  would,  un- 
der the  circumstances,  to  use  the  words  of  Lord  Hard* 
widcej  ^*  be  the  hardest  thing  in  the  world  to  say,  these 
securiues  should  go  to  the  creditors  at  large."  Though  a 
chose  in  action  be  taken  in  the  name  of  the  agent,  it  does 
not  pass,  by  his  act  of  bankruptcy,  to  his  assignees,  pro- 
vided it  be  taken  and  held  in  trust.  {Godfrey  v.  Furzoj 
3  P.  Wm  185.  Ex  parte  Dumas,  1  Atk.  231.  Ex 
parte  Sayers,  b  Vesey,  169.)  In  this  case,  demand  for 
security,  in  pursuance  of  a  provision  in  the  agreement, 
was  made  prior  to  the  assignment,  and  the  assignees  are 
presumed  to  have  known  of  it,  as  they  knew  of  the  agree- 
ment and  the  power,  at  the  time  of  the  assignment.  The 
whole  principal  and  interest  became  due  by  a  refusal  to 
^ve  the  security  demanded,  and  the  plaintiffs  are  now  en- 
titled to  demand  the  entire  debt,  as  well  as  indemnity 
against  the  costs  and  charges  accrued  under  the  agency, 


T. 
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1823.  <Nr  to  liave  the  lands  still  misold,  and  the  contracts  and 
secorities  taken  for  lands  sold,  assigned  over  to  diem,  to 
be  used  for  those  parpo3e8,  and  for  the  payment  of  the 
8TBWART.  ^pg^  Qf  img  gyj( .  g^i]  lliQ  surplus  (if  any)  remaining  after 
these  purposes  are  answered,  to  be  returned.  I  shall,  ac- 
cordingly, grant  relief  to  diis  extent,  and  shall  direct  a  re- 
ference to  take  an  account  of  the  amount  due,  and  of  the 
proper  costs  and  expenses  incurred  under  the  agency,  and 
justly  chargeable  upon  the  fimd,  and  that  the  assignees,  by 
a  short  day  after  the  report  shall  have  been  made  and  con- 
firmed, pay  and  indemnify,  or  convey  the  unsold  lands,  and 
assign  over  the  contracts  and  securities  to  the  plaintiffs,  in 
trust,  to  be  used  by  them  for  their  payment  and  indemnity, 
under  the  direction  of  a  Master. 

Decree  accordingly. 
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1833. 

s 
A.  Shepard  against  G.  Shepabd. 

Though  a  deed  from  a  husband  directly  to  his  wife,  is  void  in  law, 
yet  where  the  conveyance  of  the  husband  b  for  the  purpose  of  ma« 
king  a  suitable  provision  for  the  wife,  as  giving  her  a  deed  of  certaio 
lands,  parcel  of  his  estate,  during  her  widowhood,  equity  will  lend 
its  aid  to  enforce  the  provision ;  especially,  where  the  rights  of  ere* 
ditors  do  not  interfere,  and  where  the  wife  had,  by  an  ante-nuptial 
contract,  released  all  right  of  dower  to  arise  under  the  marriage,  on 
the  express  engagement  of  the  husband,  that  she  should  be  endowed 
of  aU  lands  acquired  by  them,  during  their  cohabitation. 

Where  a  husband  conveyed  land  to  his  son,  for  a  nominal  sum,  on  his 
covenanting  to  pay  an  annuity  to  his  mother  during  her  widowhood : 
Hddf  that  the  wife  was  entitled  to  her  action  on  the  covenant  so 
made  by  the  son  to  her  husband,  for  her  benefit ;  and  that  a  release 
of  the  covenant  to  the  son,  by  the  husband,  in  his  life-time,  was 
fraudulent  and  void,  as  she  had  the  sole  beneficial  interest  in  the 
covenant,  and  was  alone  entitled,  in  equity,  to  release  it. 

THE  bill  stated,  that  the  plaintiff  was  the  widow  of  ^FV^rtMrySl/i. 
Hazd  Shepardj  deceased.  That  before  their  marriage,  in 
JIfay,  1806,  H.  S.,  being  seised  of  fifty  acres  of  land,  in 
Pittsiaunif  and  part  of  lot  8,  in  HoosickU  patent j  in  JZetu^e- 
laer  county,  executed  a  deed,  dated  April  12th,  1806,  re- 
citing their  intended  marriage,  and  that  if  they  should 
purchase  any  real  estate  during  their  marriage,  the  plain- 
tiff should  have  a  right  of  dower  in  the  same  daring  her 
widowhood,  and  he  released  to  her  dower  therein ;  ^^  but  no 
other  right  of  dower  to  any  other  real  or  personal  estate 
be  then  had,  or  might  have,  b/  means  of  selling  any  real 
or  personal  estate  he  then  had,  and  buying  and  paying 
therewith."  The  plaintiff,  on  the  same  day,  executed 
a  deed  to  H.  5.,  reciting  their  intended  marriage,  and  re- 
leasing to  him  all  right  of  dower  in  his  estate,  real  or  per- 
sonal, by  virtue  of  the  intended  marriage.  Tnat  after  their 
marriage,  on  the  26th  of  December ^  1 808,  H.  S.  executed  a     . 

Vol-,  vn.  8  - 
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1 833.  deed  to  the  plaintiff,  (she  being  his  wife,)  in  consideration  of 
natural  affection,  and  to  make  provision  for  her  when  a  wi- 
dow, of  a  lot  of  land  described,  to  hold  during  her  widow- 
.hood.  And,  afterwards,  on  the  6th  of  January^  1817, 
If.  £»•,  in  consideration  of  nataral  affection,  executed  the 
deed  to  the  defendant,  his  son,  releasing  to  him  the  same 
land  he  had  before  released  to  the  plaintiff.  That  on  the 
same  day  the  defendant,  by  deed,  in  consideration  of  1000 
dollars,  released  to  H.  S.  48  acres  of  the  land  described, 
during  his  life;  and  the  defendant  covenanted  with  H.S.  that 
he  would  pay  annually  to  the  plaintiff,  during  her  widow- 
hood, the  sum  of  60  dollars,  or  at  his  election,  the  sum  of  400 
dollars,  in  two  equal  annual  payments,  to  commence  from  the 
day  of  the  death  of  H.  S.,  if  the  defendant  should  so  elect ; 
and  the  payment  of  the  annuity,  or  of  the  400  dollars,  was  to 
be  on  condition  that  the  plaintiff  should  release  to  the  defen- 
dant all  right,  as  widow  of  H.  iS.,  or  by  virtue  of  any  deed,  or 
otherwise,  to  the  said  estate  of  H.  S.-;  and  if  she  refused 
so  to  do,  the  covenants  of  the  defendant  were  to  be  void. 
The  land  described  in  the  deed  of  the  Sfith  of  December^ 
1808,  and  that  of  the  6.th  of  January^  1817,  waff  the  same 
land.  H.  S.  died  on  the  25th  of  Aprilj  1819,  and 
the  plaintiff  remains  his  widow,  without  any  provision  for 
her  support.  The  defendant  is  in  possession  of  the 
land  described  in  the  last  mentioned  deeds ;  and  the  plain- 
tiff having  brought  an  action  against  him,  upon  the  deed 
from  £f.  S.  to  her,  the  defendant  set  up  in  defence, 
that  the  deed  was  void  in  law.  The  defendant  ne- 
ver made  his  election  to  pay  the  plaintiff  400  dollars. 
The  plaintiff  had  offered  to  release  to  the  defendant 
all  her  right  to  the  estate  of  If.  S.,  mentioned  in  the  deed, 
provided  the  defendant  would  pay  to  her  the  annuity,  which 
he  refused  to  do.  No  land  was  purchased  by  If.  5. 
and  the  plaintiff  during  their  marriage.  The  defendant 
bad  the  title  deeds,  and  refused  to  assign  to  the  plaintiff 
her  dower.  Prayer,  that  the  defendant  be  decreed  to  release 
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to  the  plaintiff  aH  his  right  to  the  land  described  in  the  1823. 
deed  of  the  26th  of  December,  1808,  for  her  life,  or  widow- 
hood, to  take  effect  as  of  the  28th  oi  April,  1819,  and  to 
deliver  the  possession  thereof,  and  account  for  the  rents 
and  profits  from  the  death  of  if.  S. ;  or,  if  the  plaintiff 
should  so  elect,  that  the  defendant  be  decreed  to  pay  to  her 
the  annuity  during  her  widowhood,  upon  her  releasing  to 
him  all  her  right  in  the  land ;  and  that  he  secure  such  an- 
nuity by  a  mortgage  on  the  land,  or  otherwise ;  or  if  that 
cannot  be  done,  that  the  defendant  be  decreed  to  assign  to 
the  plaintiff  her  dower,  and  account  for  the  mesne  pro- 
fits, &c. 

The  defendant,  in  his  answer,  admitted  the  deeds  as  sta- 
ted in  the  bill ;  and  that  the  deeds  between  IT  S*  and  the 
plaintiff,  before  theur  marriage,  were  in  his  possession.  He 
insisted,  that  the  deed  of  the  26th  of  December,  1808,  from 
H.  S.  to  the  plaintiff,  was  void.  That  the  covenants  of  the 
defendant  in  favour  of  the  plaintiff,  were  without  conside* 
ration.  That  on  the  11th  of  October,  1817,  ff.  S.  being 
indebted  to  him,  on  various  accounts,  JET.  S.,  in  considera- 
tion that  the  defendant  would  discharge  him  from  those 
demands,  agreed  to  discharge  the  covenants,  and  mutual 
releases  were  accordingly  executed.  He  admitted  that  he 
had  made  no  election  to  pay  the  plaintiff  400  dollars,  or  the 
annuity,  and  insisted  that  he  was  not  bound  to  make  an 
election  ;  that  the  yearly  value  of  the  lands  is  not  60  dol- 
lars. He  admitted  that  he  had  refused  to  assign  to  the 
plaintiff  her  dower,  and  submitted  that  her  claim  was  mat- 
ter of  law,  and  triable  at  law,  and  not  in  Chancery.  He 
alleged,  that  the  consideration  of  the  deed  of  H.  S.  to  him, 
was  25  dollars,  which  he  paid,  and  the  life-estate  was  con- 
veyed to  H.  S.  in  tlie  premises. 

The  cause  was  heard  on  the  bill  and  answer. 

J.  Paine,  for  the  plaintiff. 
W.  Raleigh,  for  the  defendswjfc. 
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189S.  Tb«  CuAMCCLiiOiu  The  plaintiff,  upon  the  facts  arising 
one  of  the  bill  and  answer,  claiHis  the  assistance  of  the 
Court,  (1.)  ^^  nake  efiectual,  according  to  the  terms  of 
^  it,  the  deed  to  her  from  her  husband,  Hazd  Shepherdf  of 
the  26th  of  D&cmher,  1608 ;  or,  if  that  deed  cannot  be 
enforced  as  against  the  defendant,  th^t  then,  (2.)  the  defen- 
dant be  decreed  lo  pay  to  her  the  annuity  of  60  dollars, 
according  to  the  terms  of  bis  covenant  made  to  her  hus- 
band, on  the  6th  of  January^  1817;  or,  (3w)  that  her 
dower  in  the  real  estate,  whereof  her  husband  was  seised, 
and  which  is  now  claimed  by  the  defendant,  be  duly  as- 
signed to  her,  and  that  an  account  be  also  rendered  to  her 
of  the  rents  and  profits,  from  her  husband^s  death. 
A  deed  from  a     1.  The  deed  from  H.  S.  to  the  plaiotiff,  was  andoubt- 

busband  to  hii     .,  .  •  .     i  -       ■      ■      «        i  • 

wife,  duriuf  ^diy  void  m  law,  for  the  husband  cannot  make  a  grant  or 
^i^^^"^^'^/' conveyance  directly  to  his  wife,  doriiig  coverture.  (Ce. 
Liu.  3  a.)  And  in  equity,  the  Courts  have  frequently 
refused  to  lend  assistance  to  such  a  deed,  or  to  any  agree- 
ment between  them.  Thus,  in  Stoii  v.  Ayloff^  (1  CA. 
Ref.  33.)  the  husband  promised  to  pay  his  wife  100  pounds: 
they  separated,  and  she  filed  her  bill  for  that  sum.  But 
the  Court  would  not  relieve  the  plaintifi*,  "  because  the 
debt  was  sixteen  years  old,  and  the  promise  made  by  a  bus- 
band  to  a  wife,  which  the  Court  conceived  to  be  utterly 
void  in  law."  Again,  in  Moyse  v.  Oy/es,  (2  Vem.  386. 
Prec.  in  CA.  124.)  the  husband  made  a  grant  or  assign- 
ment of  1ms  interest  in  a  church  lease,  to  his  wife :  she 
brought  a  bill,  after  his  death,  to  have  the  defective  grant 
•upplied,  and  the  Court  held  the  grant  to  be  void  in  law, 
and  dismissed  the  bill,  as  the  grant  was  voluntary  and 
without  consideration.  So,  in  Beard  v.  Beard,  (3  dik. 
72.)  the  husband,  by  deed  poU,  gave  to  his  wife  all  his  s«&- 
etanee  which  he  then*  had,  or  might  thereafter  have.  Lord 
Hardwicke  considered  the  deed  poll  to  be  so  far  efiectual, 
as  to  be  a  revocation  of  a  will,  by  whacb  the  testator  had 
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given  all  his  estate  to  his  brother ;  yet  that  it  eonU  not      1823. 
take  effect  as  a  grant  or  deed  of  gift  to  the  wife,  ^*  becaiMe, 
the  law  will  not  permit  a  man  to  make  a  grant  or  coavey- 

ance  to  the  wife,  in  his  lifetime,  neither  will  this  Court 

sofier  the  wife  to  have  the  whole  of  the  husband's  estate, 
while  he  is  living,  for  it  is  not  in  the  nature  of  a  jM-owien, 
which  is  all  the  wife  is  entitled  to/' 

It  is  to  be  observed,  that  none  of  these  cases  were  de-^»<  a  suitable 
termined  strictly  and  entirely  upon  the  incapacity  of  the  deed  from  a 
husband  to  convey  to  the  wife,  according  to  the  rule  oty^i^^'^^-^  ^ 
law;  and  they  do  not  preclude  the  assertion  of  a  right,  in  •upp^r<«d  » 
a  Court  of  equity,  under  certain  circumstances,  to  assist 
such  a  conveyance.  The  Court  relied  upon  the  staleness 
of  the  demand  in  the  first  case,  and  upon  the  want  of  con- 
sideration in  the  second,  and  upon  the  extravagance  of  the 
pft  in  the  third,  as  also  constituting  grounds  for  the  de* 
cree ;  and  it  is  pretty  apparent,  that  if  the  grant  in  each 
case  had  been  no  more  than  a  suitable  and\meritoriotts 
proviiion  for  the  wife,  the  Court  would  have  been  inclined 
to  assist  it.  In  SUnning  v.  Stykj  (3  P.  Wm$.  334.) 
Lord  Talbot  said,  that  Courts  of  equity  have  taken  notice 
of^  and  allowed  feme  coverts  to  have,  separate  interests  by 
their  husbands'  agreement,  especially  where  the  rights  of 
creditors  did  not  interfere.  And  in  JMere  v.  £ttti,  {Bunb. 
205.)  articles  of  agreement,  executed  between  husband 
and  wife,  were  held  binding  withoot  the  intervention  of 
trustees.  8o,  in  Lttca#  v.  Lurci,  (1  Atk*  270.)  Lord 
Hardwicke  admitted,  that  in  Chancery,  pfts  between  bus- 
band  and  wife  have  often  been  supported,  though  at  law 
the  property  is  not  allowed  to  pass;  and  he  referred  to  the 
case  of  Mrs.  ff.  and  to  that  of  Lady  Cattper.  And  in  the 
very  modem  case  of  Lady  Arumdel  v.  Phippij  (10  Fet. 
146.  149.)  LordJEUen  held,  that  a  husband  and  wife, 
after  marriage,  could  contract,  for  a  bona  fid$  and  valua- 
ble consideration,  for  a  transfer  of  property  from  the  bus-  ^ 
band  to  the  wife,  or  to  trustees  for  her. 
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1823.  The  consideration  for  the  deed  to  the  wife,  in  the 
case  before  me,  was  very  meritorious.  It  was  "  natural 
affection,  and  to  make  sure  a  maintenance  for  the  said 
Anna  5.,  wife  and  consort  of  H.  S.,  in  case  she  should  sur* 
vive  him."  She  had  been  induced,  prior  to  the  marriage, 
to  release  to  H.  S.  all  right  and  claim  of  dower  to  arise 
under  the  intended  marriage,  and  the  consideration  for 
this  release,  was  an  engagement  on  his  part,  that  she  should 
have  dower  in  any  real  estate  to  be  purchased  by  them 
*^  by  their  prudence  and  industry  during  the  cohabitation." 
But  no  estate  was  purchased  by  them  by  those  means,  and, 
according  to  the'  literal  terms  of  those  deeds,  she  was 
barred  of  her  dower  without  any  substitute.  The  deed  to 
the  wife,  of  certain  lands,  being  part  and  parcel  of  his 
estate,  for  and  during  her  widowhood,  was,  therefore,  no 
^more  than  a  just  and  suitable  provision,  and  one  that  a 
Court  of  equity  can  enforce  consistently  with  the  doctrine 
of  the  casgl.  The  defendaut  does  not  stand  in  the  light 
of  a  creditor,  or  of  a  purchaser  for  a  valuable  considera- 
tion without  notice,  and  we  have  none  of  the  difficulties 
before  us,  which  such  a  character  might  create.  He  does 
not  deny  notice  of  the  existence  of  the  deed  to  the  plain* 
tiff,  when  he  received  the  deed  of  the  same  lands  from  JET. 
S.;  and  he  does  not  pretend  that  he  gave  any  thing  more 
than  the  nominal  consideration  of  25  dollars,  though  tlie 
consideration  of  1000  dollars  was  inserted  in  the  deed. 
The  fact  that  be  did,  on  the  day  of  tbe  date  of  that  deed, 
reconvey  the  lands  to  H.  5.,  his  father,  for  life,  and  did 
annex  thereto  a  covenant  to  pay  to  the  plaintiff  an  annuity 
of  60  dollars,  during  her  widowhood,  (and  which  he  now 
says  is  more  than  the  annual  value  of  the  land,)  is  decisive 
evidence  that  he  took  the  land  of  his  father,  toith  knowledge 
of  tHe  equitable  claim  of  the  plaintiff,  and  with  an  engage- 
ment on  his  part,  to  give  her  a  jreasonable  compensation 
in  extinguishment  of  that  claim. 
,    I  conclude,  accordingly,  that  the  deed  from  tbe  bus- 
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band  to  the  wife,  may  and  ought,  in  this  case,  to  be  aided  1823. 
and  enforced  by  this  Court.  This  would  seem  to  be  the 
most  safe  and  effectual  relief  to  her»  and  it  is  one  that  her 
husband  intended,  before  the  alienation  of  his .  affections. 
The  defendant  would  deprive  her  not  only  of  her  rights 
under  this  deed,  but  of  all  right  and  title  to  dower,  by  rea*  ^^^  conveyed 
son  of  her  ante-nuptial  release,  and  aho  of  all  compensa-  jjj*'^^?  *^*J*y"! 
tion,  in  lieu  of  dower,  under  his  covenants,  which  were  nantiog  to  pay 
m^e  to  the  husband^  and  by  him  subsequently  released,  hu  ^''mother, 
v^.  But  if  the  deed  of  1808  was  out  of  the  question,  IdowhSJd"  Ihe 
^  should  then  have  no  difficulty  in  declaring  that  the  defen-  may  maintain 

1  It  •..11.  ■*"    action   on 

dant  was  bound  to  pay  her  the  stipulated  annuity,  or  the  the  covenant 
gross  sum  of  400  dollars  in  lieu  of  it,  on  her  releasing  all  J°,  "^benefit ; 
right  and  title,  as  wife  of  -ff.  S.,  to  his  estate,  as  described  »?«*  »  '^leaso 

®  '  '  '     .  0/  the    cove- 

in  the  deed  to  the  defendant.     The  relationship  between  nam    by  the 

the  husband  and  wife,  was  sufficient  to  entitle  the  plaintiff |,"/i|^f"t|^e,  u 
to  her  action  upon  the  covenant  to  her  husband,  «^nd  |^'^S^a"^J"*ard^ 
which  was  made  for  her  benefit.  The  consideration  enured  her. 
from  the  husband,  and  arose  from  the  obligations  of  Chat 
relation ;  and  the  release  of  the  defendant  from  his  cove- 
nants by  H.  iS.  was  fraudulent  and  void,  as  respected  the 
plaintiff,  who  had  the  sole  beneficial  interest  in  the  cove- 
nants, and  who  was  alone  entitled  in  equity  to  release 
them.  In  Button  v.  ?oolt^  (2  iec.  210.  1  VtnU  318. 
T.JoneSy  103.)  the  defendants  in  consideration  that  bis 
father,  at  his  request,  would  not  cut  and  sell  certain  tim- 
ber growing,  promised  to  pay  the  plaintiff,  his  sister,  1000 
pounds,  and  it  was  held,  after  solemn  argument,  that  an 
action  of  assumpsit  lay  at  law,  in  the  name  and  on  behalf 
of  the  sister,  and  the  judgment  was  affirmed  on  error  to 
the  Eljccbequer  chamber.  It  was  said,  that  the  beneficial 
bterest  was  in  her,  and  she  was  the  party  who  might  have 
released.  Lord  Mansfield,  in  Martyn  v.  Hind,  (  Cowp^A^. 
Doug.  142.)  said,  that  it  was  difficuh  to  conceive  how  a 
doubt  could  have  been  entertained  about  this  case  of  Dut^ 
ion  V.  PooU.    The  same  doctrine  appears'  in  the  more 
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1828.,  early  case  of  Starkejf  ▼.  Jlfiff,  {Sty.  196.)  and  it  has  had 
the  sanction  also  of  Mr.  Jastice  Bullerf  in  Marckingtan  v. 
f^emon.  (1  Bo$.  ^  Pul.  101.  in  notii.){a)  Bot  it  is  quite 
nnneceMary  to  dwell  longer  on  this  second  point.  The . 
plaintiff  is  entitled  to  the  use  and  enjoyment  of  the  land 
contained  in  the  deed,  for  and  during  her  widowhood ; 
and  as  the  deed  is  void  at  law,  and  can  only  be  sustained 
in  a  Court  of  equity,  it  becomes  necessary  that  the  remedy 
should  be  afforded  here,  and  it  forms  a  just  and  proper 
subject  of  equitable  jurisdiction. 

I  shall,  therefore,  direct  a  reference  to  ascertain  the  net 
value  of  the  rents  and  profits,  from  the  death  of  the  hus- 
band on  the  25th  of  Aprils  1819,  to  the  date  of  the  re- 
port; and  that  the  defendant,  within  thir^  days  after  no- 
tice of  this  decree,  deliver  up  possession  to  the  plaintiff,  of 
the  premises  contained  in  the  deed  to  her,  and  included  in 
the  deed  from  H,  S.  to  the  defendant;  and  that  the  defen- 
dant, and  all  persons  under  him,  be  enjoined  from  dis- 
turbing the  plaintiff,  after  she  shsill  have  obtained  posses- 
sion of  the  land,  and  been  put  into  the  pernancy  of  the 
future  rents  and  profits,  and  in  the  enjoyment  thereof, 
to  her  own  use  and  benefit,  during  her  widowhood ;  and 
that  he  pay  to  her  the  rents  and  profits  so  to  be  ascer- 
tained, within  thirty  days  after  the  report  made  and  con- 
firmed, together  with  her  costs  of  this  suit,  to  be  taxed,  or 
that  the  plaintiff  have  execution  therefor. 

Decree  accordingly. 

(a)  See  Schermerhom  t.  Fanderheydmj  1  Johns.  Rep.  139.  8.  P. 
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1833. 

B.  and  S.  Jemtbltt  against  Palmer  and  Mat* 


To  support  the  plea  of  a  6ona  fide  purchaser,  without  notice,  the  de«  , 

fendant  must  aver  and  prove,  not  only  that  he  had  no  notice  of  the 
plaintiff's  rights  before  his  purchase,  but  that  he  had  actually  paid 
the  purchtue  money  before  such  notice.  Though  he  stcnred  the 
purchase  money,  yet  if  if  was  not,  in  fact,  patJ  before  notice,  it  will 
not  be  sufficient  to  maintain  his  plea. 

THE  bill,  filed  March  4th,  1819,  stated,  that  the  plain-  Februaryzth. 
tiffs  were  in  possession  of  a  farm  in  th«  county  of  Genesee^ 
containing  157  acres,  under  a  contract  for  the  purchase 
thereof,  in  October ,  1816,  when  they  sold  the  farm  to  the 
defendant,  Isaac  Palmer ^  at  ten  dollars  per  acre.  Twenty- 
five  dollars,  part  of  the  purchase  money,  was  paid  down  ; 
400  dollars  was  to  be  paid  on  the  1st  of  February ,  1817; 
and  the  residue,  being  1200  dollars,  in  two  equal  pay- 
ments, in  1819  and  1821,  with  interest  That  in  February ^ 
1817,  P.  refused  to  pay  the  400  dollars  then  due,  unless 
the  plaintiffs  assigned  the  original  contract,  and  deposited 
the  same  with  one  B.,  to  remain  nntil  both  parties  should 
call  for  it,  in  order  to  obtain  a  deed,  upon  which  P.  was 
to  execute  a  mortgage  to  the  plaintiffs,  to  secure  such 
part  of  the  purchase  money  as  remained  due.  Upon  this 
arrangement,  F.  paid  the  400  dollars,  and  interest,  except 
50  dollars  due  on  the  original  contract,  and  which  P. 
agreed  to  pay.  That  in  February ^  1819,  the  plaintiffs 
called  on  P.  for  another  payment,  which  he  refused,  say* 
ing  that  he  bad  obtained  a  deed  for  the  farm  from  the  ori- 
ginal owner,  who  hsid  contracted  with  the  plaintiffs.  The 
plaintiffs  alleged,  that  the  defendant,  P.,  had  obtained  the 
deed  by  false  and  fraudulent  devices,  without  the  know- 
ledge or  consent  of  the  plaintiffs,  and  wholly  refused  to  pay 
to  them  what  was  due  on  their  agreement ;  and  that  they 
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1823.  bad  just  ground  to  apprehend,  that  P.  intended  to  sell  and 
convey  the  farm,  and  to  defraud  the  plaintiffs  of  the  money 
due  for  the  price  thereof.  A  subpcsna  and  injunction  were 
issued  on  the  filing  of  the  bill,  which  were  personally  ser- 
'  ved  on  P.,  the  9th  of  JUarcA,  1819. 

Palmer  having  suggested  in  his  answer,  that  he  had  gi- 
ven a  deed  to  Rufus  May,  before  the  subpoena  and  injunc- 
tion were  served  upon  him,  the  plaintiffs  amended  their 
bill,  by  making  May  a  party  defendal^t,  and  alleging  the 
time  of  filing  the  bill,  and  of  issuing  and  service  of  the  sub- 
poena and  injunction.  It  appeared,  that  there  was  a  deed 
from  P.  to  M.  of  the  land,  dated  JlfarcA  1st,  1819,  and 
acknowledged  and  recorded  the  Ist  oiAprU,  1819;  and  it 
was  alleged,  that  the  deed  was  not,  in  fact,  executed  and 
delivered  until  about  the  23d  of  JlfarcA,  1819,  and  was 
iloade  for  the  purpose  of  defeating  the  rights  of  the  plain* 
tiffs,  and  that  P.  still  remained  in  possession  of  the  farm. 

The  defendant.  P.,  in  his  answer,  stated,  that  he  sold 
and  conveyed  the  farm  to  M.  about  the  ist  of  March,  for 
1400  dollars.  The  defendant,  Jlf.,  in  his  answer,  stated, 
that  he  had  no  knowledge,  at  or  before  the  purchase  of  the 
farm,  of  the  contract,  or  any  difficulty  concerning  it,  be- 
tween the  plaintiffs  and  P.  That  in  February,  1819,  P., 
who  was  his  son-in-law,  told  him  tibat  he  must  sell  his  farm 
to  pay  his  debts,  and  offered  it  to  Jlf.  That,  afterwardfi, 
on  the  1st  of  JlfarcA,  1819,  confiding  intlie  representations 
of  P.  as  to  title,  &c.,  he  took  a  deed  from  him.  That  at 
the  time  of  the  conveyance,  or  trithin  a  few  days  ihtr^after^ 
he  paid  P.  in  cash  100  dollars,  and  gave  him  bis  promis- 
sory note  for  527  dollars  and  72  cents,  which  he  afterwards 
paid,  in  1820 ;  and  the  residue  of  the  purchase  money 
was  paid  in  six  or  seven  promissory  notes,  of  one  William 
Eaton^  which  Jlf.  transferred  to  P.,  amounting  to  772  dol- 
lars and  26  cents. 

Much  evidence  was  taken  on  both  sides,  which  was  con- 
tradictory }  and  as  a  feigned  issue  was  awarded,  to  ascer- 
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tain  the  material  facts,  it  is  unnecessary  to  state  thetesti-       1833. 
mony. 

Al  WUliatni,  for  the  plaintifi. 


Oold  and  SiU^  for  the  defendants. 

The  Chancellor.  There  does  not  appear  to  be  much 
doubt,  as  to  the  fraudulent  intentions  of  the  defendant,  P. ; 
and  there  would  be  no  difficulty  as  to  relief  against  him. 
But  the  object  of  the  suit,  is  to  preserve  and  enforce  the 
claim  of  the  plaintiffs  to  a  lien,  for  the  purchase  money, 
upon  the  land,  which  they  contracted  to  sell  to  the  defen- 
dant, P. ;  and  the  defendant,  JIf.,  comes  forward,  in  oppo- 
sition  to  that  lien,  in  the  character  of  a  bona  Jide  purcha- 
ser, for  a  valuable  consideration,  without  uotice  of  the 
pluntiff's  claim,  before  the  pendency  of  this  suit.  The 
real  controversy  is,  whether  the  defendant,  M.,  be  entitled 
to  sustain  that  character. 

There  is,  probably,  due  to  the  plaintiffs  about  1 100  dol- 
lars, with  interest  from  the  Ist  of  February,  1817 ;  and  a 
reference  will  be  necessary  to  ascertain  the  precise  amount. 

The  defendant.  May,  avers,  that  the  deed  to  him  was 
executed  and  delivered  on  the  1st  day  ofMareh,  1819 ;  and, 
the  subpoena  and  injunction  in  the  case,  were  served  on  the 
9th  of  JIfarcA,  1819.  Part  of  the  consideration  for  the 
purchase  by  May,  is  averred  to  have  been  paid  at  the  time 
of  the  execution  and  delivery  of  the  deed,  by  the  transfer 
and  delivery  to  Palmer  of  several  promissory  notes,  given 
by  WiUiam  Eaton  to  May,  and  which  are  alleged  to  have 
been  good  and  valid.  But  another  part  of  the  considera- 
tion, viz.  100  dollars,  was  not  paid  until  the  20th  or 
March,  1819  ;  and  527  dollars  and  72  cents,  not  until  the 
autumn  of  1820.  These  payments  were  made,  not  only 
after  the  pendency  of  the  suit,  which  was  notice  in  law,  but 
after  actual  notice  of  the  claim  of  the  plaintiffs  must  be 
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1823.  taken  to  have  been  received.  They  were,  therefore,  pay- 
ments made  by  the  defendant,  Jlf«,  in  his  own  wrong,  and 
his  character  of  a  purchaser  will  not  protect  him.  A  plea 
of  a  purchase  for  a  valuable  consideration,  without  notice, 
must  be  with  the  money  actwdly  paid  ;  or  else,  according 
to  Lord  Hardvncke^  you  are  not  hurt.  The  averment  must 
be,  not  only  that  the  purchaser  had  not  notice,  at  or  before 
the  time  of  the  execution  of  the  deeds,  but  that  the  purcha&e 
money  was  paid  before  notice.  There  must  not  only  be  a 
denial  of  notice  before  the  purchase,  but  a  denial  of  notice 
before  payment  of  the  money.  {Harriion  v.  Southeote^  1 
Atk.  638.  Story  v.  Lord  Windsor,  2  Atk.  630.)  Even 
if  the  purchase  money  be  secured  to  be  paid,  yet  if  it  be  not 
in  fact  paid,  before  notice,  the  plea  of  a  purchase  for  a  va- 
luable consideration,  will  be  overruled.  {Hardingham  v. 
Jficholh,  3  Atk.  304.) 

Whether  the  deed  to  May  was  actually  and  truly  execu- 
ted and  delivered,  and  the  notes  of  Eaton  assigned  in  part 
payment,  on  the  1st  of  March,  1819,  or  at  a  subsequent 
day  in  March,  after  the  service  of  the  subpoena  and  injunc- 
tion, is  a  point  greatly  litigated ;  and  there  is  much  contrar 
diction  in  the  testimony  ;  and  the  character  of  some  of  the 
witnesses  has  been  sharply  assailed  and  defended.  It  is  one 
of  those  questions  of  fact,  involved  in  so  much  doubt,  that  a 
feigned  issue,  to  have  that  fact  settled  by  a  jury,  seems  to 
be  dictated  by  sound  discretion. 

I  shall,  accordingly,  award  a  feigned  issue  to  the  county 
of  Madison,  to  ascertain  the  fact,  whether  the  deed  from 
Palmer  to  May  was  executed  and  delivered  on  the  1st  day 
of  March,  1819,  or  at  some  other,  and  what  subsequent 
day  in  that  month ;  and  I  shall  reserve  the  question,  whe- 
ther the  plaintiffs  have  a  lien  on  the  lands,  for  the  residue 
of  the  purchase  money,  and  also  the  question  of  costs,  and 
all  other  questions,  until  the  issue  shall  have  been  tried,  and 
the  cause  brought  to  a  further  hearing  thereon. 

Decree  accordingly. 
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1823. 
NouBSE  against  Pbime,  Wabd  and  Sands. 


Where  a  party  seeks  to  open  a  settled  account,  by  falsifying  any  par- 
ticular ittmj  he  must,  in  his  bill,  state  precisely  the  real  objection ; 
otherwise  he  cannot  make  it  at  the  hearing. 

To  render  a  transaction  usurious,  there  must  be  an  unlawful  or  corrupt 
intent  confessed  or  proved. 

The  defendants,  being  stock  and  exchange  brokers,  in  Mw^Yorky  in 
FebrtMfy^  1818,  in  the  course  of  their  business,  entered  into  an 
agreement  with  the  plaintiff,  who  was  entitled  to  receive  -of  B., 
of  PkUadtlphioy  350  shares  of  United  States  Bank  stock,  in  pay- 
ment of  a  large  sum  of  money,  and  advanced  the  money  for  the 
plaintiff  to  B.,  who  transferred  the  stock  to  them ;  and  they,  pursu- 
ant to  the  agreement,  retained  it,  with  80  other  shares,  previously 
received  from  the  plaintiff,  as  collateral  security,  for  the  promissory 
note  of  the  plaintiff,  payable  the  10th  of  January,  1819,  given  for 
the  principal  and  tn<«re^  due  to  the  defendants,  according  to  an 
account  stated  and  settled  between  the  parties ;  and  which  included 
also,  a  eoTMnistion  of  an  hal/per  cerU,,  charged  by  the  defendants  as 
a  compensation  for  transacting  the  business ;  and  the  defendants 
were  to  re-transfer  the  whole  430  shares  to  the  plaintiff,  on  payment 
of  the  note ;  but  if  the  note  was  not  paid,  the  defendants  were  at 
liberty  to  sell  the  stock,  accounting  for  the  surplus,  if  any,  find 
the  plaintiff  remaining  responsible  for  any  deficiency.  The  shares 
of  the  plaintiff  were  not  marked  or  identified  as  his  particular  pro- 
perty, nor  was  any  thing  said  or  agreed  upon  between  the  parties 
for  that  purpose ;  but  the  shares  remained  in  the  names  of  the  de- 
fendants, and  were  blended  with  a  larger  mass  of  shares  of  the  same 
stock  held  by  them,  belonging  to  themselves,  or  in  trust  for  others. 
The  note  not  being  paid,  the  defendants  sold  the  stock,  on  the  S5th 
of /antcary,  1819,  and  the  proceeds  not  being  sufficient  to  pay  the 
note^they  brought  an  action  at  law  to  recover  the  balance:  Heldf 
that  the  chaige  of  cammUtion  was  fair  and  bonajidey  and  not  usuri- 
ous ;  and  that,  as  the  defendants,  at  all  times,  after  the  date  of  the 
note,  were  possessed  of  shares  of  the  stock,  standing  in  their  names, 
and  under  their  absolute  and  rightful  control,  to  an  amount  far  ex- 
ceeding the  number  of  shares  so  received  from  t^ie  plaintiff,  a^d 
were  ready' and  able,  at  any  time,  to  transfer  to  him  the  430  shares, 
on  payment  of  the  notes,  there  was  no  breach  of  trust  on  their  part, 
nor  were  they  bound  to  account  to  him  for  the  stock  at  a  higher  price 
than  what  it  was  actually  sold  for  by  them. 
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1823.  THE  bill  stated,  that  the  derendants,  being  itoek  and 

exchange  brokers j  in  the  city  of  JVew- Fori,  on  the  23d  of 
June,  1817,  purchased  for  the  plaintiff,  and  by  his  order, 
^Jifty  shares  of  United  States  Bank  stocky  and  in  August 
February  13th.  following,  sold  for  the  plaintiff,  by  his  order,  thirty  shares. 
That  on  the  11th  of  September,  1817,  the  defendants  pur- 
chased for  the  plaintiff  sixty  shares  of  the  same  stock ;  and 
on  the  12th  o(  December,  three  hundred  andjifty  shares  of 
the  same  stock  were  transferred  to  the  defendants,  on  ac- 
count of  the  plaintiff,  by  Biddle,  Wharton  fy  Brothers,  of 
Philadelphia;  making  the  total  of  430  shares, '^ then  in 
the  hands  of  the  defendants,  belonging  to  the  plaintiff." 
That  on  the  6th  oi  February,  1818,  the  defendanu  render- 
ed a  general  account  current  to  the  plaintiff,  including 
the  transactions  above  stated.  That  in  this  account,  the  SO 
shares  purchased  the  23d  of  Jtine,  1817,  are  debited  under 
the  date  of  July  5  ;  and  no  credit  is  given  to  the  plaintiff 
for  the  July  dividend,  which,  he  alleged,  the  defendants  re- 
ceived. That  by  this  account,  the  balance  due  to  the  de- 
fendants was  53,917  dollars  and  5  cents,  for  which  the 
plaintiff  agreed  to  give  his  note.  That  on  the  11th  ofFe- 
bruary,  1818,  the  defendants  added  to  the  balance  282  dol- 
lars and  95  cents  as  for  cash,  though  not  more  than  13  or 
14  dollars  were  advanced  to  justify  the  charge;  and  the 
plaintiff  gave  his  note  for  both  sums,  amounting  to  54,200 
dollars,  payable  the  lOth  of  January,  1819,  with  interest 
at  seven  per  cent.,  payable  half  yearly ;  and  the  defendants 
retained  in  their  possession,  as  collateral  security  for  the 
note,  the  430  shares  of  stock,  and  gave  to  the  plaintiff  a 
receipt,  as  follows  :  "  We  acknowledge  to  hold  430  shares 
of  the  stock  of  the  Bank  of  the  United  States,  as  collateral 
security  for  the  payment  of  the  note,  (of  the  plaintiff,)  dated 
the  iS4th  o(  December  last,  for  54,200  dollars,  payable  on 
the  10th  of  January  next,  with  interest  at  seven  per  cent, 
payable  half  yearly;  on  payment  of  which  note  and  inte- 
rest, we  engage  to  re-transfer  the.  said  430  shares  to  the 
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pluntiff,  accounting  with  him  for  the  dividends  that  shall  1823. 
become  payable  on  the  same ;  and  in  case  the  note  and  in* 
terest  are  not  dnly  paid,  we  are  at  liberty  to  make  an  im- 
mediate sale  of  the  said  shares,  accounting  with  him  for 
any  surplus,  and  holding  him  responsible  for  any  deficiency. 
Dated  the  11th  otFebruary^  1818."  That  the  defendants 
did  obtain,  or  might  have  obtained,  certificates  from  the 
proper  ofiice,  identifying  the  shares  as  the  proper  shares 
oftheplaintifi*,  and  have  guarded  against  the  casualties  of 
trade,  by  indorsing  the  name  of  the  plaintiff  on  them,  or 
putting  some  other  distinguishing  mark  on  the  certificates, 
to  prevent  his  shares  from  being  mixed  in  a  common  fund 
with  other  shares  held  by  the  defendants.  That  during  the 
year  1818,  the  defendants  were  intrusted  with  shares  in  stock, 
exceeding  10,000,  as  trustees  or  agents  for  others,  and 
were  dealing  largely  in  the  stock  of  the  United  States  Bank, 
on  their  own  account.  That  the  stock  rose  in  value  in 
1818;  and  the  defendants,  at  divers  times  in  that  y6ar,  sold 
the  430  shares  of  the  plaintifif,  or  the  greater  part  of  them, 
at  a  large  advance,  without  the  knowledge  or  consent  of 
the  plaintiff,  and  received  65,360  dollars,  or  other  large 
sums,  therefor,  and  the  dividends.  That  the  defendants,  in 
1818,  in  c<Hisequence  of  speculations  in  the  said  stock,  for 
their  own  benefit,  had  not  shares  or  certificates  of  such 
stock  equal  in  number  to  those  of  the  plaintifi*,  standing  in 
their  own  names  and  being  their  own  property.  That  to- 
wards the  end  of  the  year  1818,  United  States  Bank  stock 
fell ;  and  the  defendants  having  sold  the  shares  of  the  plain- 
tifi^and  others  at  high  prices,  and  purchased  an  equal  num- 
ber at  depressed  prices,  in  order  to  realise  an  enormous 
profit,  by  this  breach  of  trust,  and  dealing  with  the  proper- 
ty of  others.  That  if  the  defendants  had  become  insolvent, 
they  could  not  have  replaced  the  430  shares  out  of  a  com- 
mon and  mixed  fund,  which  by  repeated  breaches  of  trust 
committed  against  the  plaintiff  and  others,  they  had  render- 
ed inadequate  to  the  performance  of  their  trust ;  and  they 
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1823.  could  not  have  replaced  the  shares  of  the  plaintiff,  without 
a  similar  breach  of  trust  as  to  others.  That  by  mixing  the 
shares  of  the  plaintiff  with  other  shares,  and  not  taking 
proper  vouchers  to  identify  them,  they  acted  contrary  to 
their  duty  as  agents  and  trustees,  and  subjected  the  plain- 
tiff to  the  risk  of  losing  his  shares  by  their  insolvency. 
That  the  defendants  ought  to  account  for  the  430  shares  at 
the  highest  rate  at  which  they  might  have  sold  any  shares, 
to  the  number  of  430,  since  the  date  of  the  note,  and  for 
the  dividends  wliile  the  shares  were  in  their  hands.  Th^t 
on  the  25th  of  January j  1819,  the  defendants  sold  the  430 
shares,  at  their  then  depreciated  value,  and  sued  the  plains- 
tiff  at  law  for  the  difference  in  the  amount  produced  'by  the 
sale,  and  the  amount  of  the  note :  Prayer^  that  the  sale  of 
the  430  shares  on  the  25th  o(  January^  1819,  be  decreed 
void,  as  against  the  plaintiff,  and  for  an  injunction. 

The  joint  and  several  answers  of  the  defendants  stated^ 
that  on  the  23d  of  Jiine,  1817,  but  after  the  closing  of  the 
transfer  books,  they  purchased  the  50  shares  of  stock  men- 
tioned  in  the  bill ;  and  that  no  dividend  was  payable  or  re- 
ceived thereon,  the  same  belonging  to  the  seller,  to  the  1st 
of  July 9  and  the  stock  was  not  transferred  until  tfie  5  th  of 
July.  That  early  in  December ,  1817,  the  plaintiff  told  the 
defendants,  that  he  was  entitled  to  350  shares  of  United 
States  Bank  stock,  under  the  control  of  B.  W.  fy  Bro- 
thers^ of  Philadelphia^  and  stood  pledged  for  above  44,000 
dollars,  and  was  desirous,  upon  the  security  of  the  shares, 
to  obtain  the  aid  of  the  defendants,  be.  That  the  defen- 
dants agreed  to  do  so,  and  said  that,  as  tfaey  must  borrow 
money  to  reimburse  their  advances,  they  might  have  occa- 
sion to  pledge  the  stock ;  and  the  plaintiff  replied,  that  he 
was  willing  to  place  the  shares  under  the  absolute  control 
of  the  defendants ;  and  that  he  only  wanted  the  same  num- 
ber of  shares  secured  at  the  expiration  of  the  period  of  cre- 
dit. The  defendants  agreed  to  redeem  the  350  shares,  and 
take  a  transfer  of  them ;  and  it  was  agreed  that  they  should 
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charge  legal  interest  on  their  advances,  ^d  the  customary  1823. 
commission  for  their  agency  in  making  or  procuring  the 
advance,  and  for  their  other  services  in  relation  to  the  stock. 
That  the  defendants,  accordingly,  paid  B.  W.  fy  Co.  ^ 
44,759  dollars,  and  took  a  transfer  of  the  850  shares  in 
their  own  names.  That  on  the  6lh  of  February ^  1818,  the 
defendants  rendered  their  account  to  the  plaintiff  to  the  29th 
of  DeGem&er  preceding,  the  balance  of  which,  exclusive  of 
their  compensation,  or  commission,  on  obtaming  and  pay- 
ing the  several  sums  of  money,  and  in  negotiating  the  bu- 
siness, was  53,917  dollars  and  5  cents ;  and  the  compen- 
sation having  been  fixed  by  agreement  between  the  plain- 
tiff and  defendants,  at  half  per  cent  on  the  amount  of  pay- 
mentSy  the  defendants,  to-  make  up  an  even  sum,  charged 
the  fdaintiff  with  the  further  sum  of  282  dollars  and  95 
cents  as  cash,  and  settled  the  account  by  paying  to  the 
plamUff  the  difference  (13  dollars  and  87  cento)  between 
that  sum  and  the  amount  of  their  commissions,  and  taking 
his  note  for  the  sum  of  54,200  dollars,  dated  December 
24thj  1817.  The  defendants  admitted  that  they  dealt 
largely  in  United  States  Bank  stock  in  1818  ;  and  that  it 
would  have  been  practicable  to  have  obtained  a  separate 
certificate  for  the  430  shares  of  the  plaintiff,  and  in  such 
special  form  as  to  identify  them;  and  such  certificate 
mig^t  have  been  indorsed  with  the  name  of  the  plaintiff. 
But  they  did  not  do  tins,  as  it  is  not  the  usual  practice  of 
brokers  to  take  out  certificates  of  stock,  until  they  have 
occasion  to  use  them ;  and  the  defendants  were  never  re- 
quested by  the  plaintiff  to  take  out  certificates  for  bis  shares, 
or  to  identify  them;  and  no  designation  had  been  made  of 
the  shares  held  by  B.  W,  fy  Brothers  ;  and  the  practice, 
in  such  cases,  pursued  by  them,  was  known  to  the  plaintiff. 
That  during  the  greater  part  of  the  year  1818,  and  at  the 
date  of  their  receipt,  the  defendanto  held,  and  had  the  ab- 
solute control  of  a  large  number  of  shares;  partiy  on  their 
own  account,  and  partiy  in  trust  for  others.    That  the 
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1823.      stock  intrusted  to  the  defendantSy  was  for  the  purpose  of 
selling,  pledging,  be.  $  and  the  disposition  made  of  it  was 
authorized  by  the  owners ;  and  they  denied  all  breach  of 
trust,  or  any  incapacity,  at  any  time,  to  perform  the  trusts 
committed  to  them.     That  there  was  notirae  during  1818^ 
at  which  they  were  not  possessed  of  shares  standing  in  their 
own  names,  and  at  their  absolute  control,  to  an  amount 
far  exceeding  430  in  number ;  nor  a  moment  at  which  they 
would  not  have  been  willing  and  ready  to  transfer  the  430 
shares  to  the  plaintiff,  on  payment  of  his  note ;  and  they 
denied  that  there  was  any  period  in  that  year,  in  which 
they  had  not  shares  or  certificates  of  stock  in  their  posses- 
sion and  name,   and  under  their  rightful  control,  to  an 
amount  far  exceeding  430  shares,  over  and  above  those, 
which  standing  in  their  names,  may  have  been  the  property 
of  others,  &c.    They  admitted,  that  they  did  not  always, 
during  the  year  1818,  bold,  in  their  own  names,  as  many 
^hares  as  had  been  intrusted  to  them ;  and  that  those  which 
they  did   hold,  were,  in  no  instance,  designated  by  any 
mark.     That  the  whole  1930  shares,   referred  to  in  the 
plaintiff's  amended  bill,  were  not  their  own  property,  'but 
they  bad  full  right  to  sell  them ;  and  there  was  no  time  at 
which  they  had  not,  at  their  rightftil  control,  more  shares 
than  were  sufficient  to  meet  all  demands  which  could,  law- 
fully, be  made  upon  them,  for  the  transfer  and  delivery  of 
shares  in  the  said  bank.     They  allege,  that  they  were  fully 
authorized  to  pledge,  sell,  or  dispose  of,  the  shares  of  the 
plaintiff,  as  their  business  might  require,  to  sustain  their 
gdv^nces,  under  their  responsibility  to  replace  the  shares  at 
the  expiration  of  the  credit  given  to  the  plaindff;  but  they 
denied  that  they  ever  did  so  pledge  or  sell  any  part  of  the 
plaintiff's  shares.   They  admit  th^t  they  sold  the  430  shares 
pf  the  plaintiff,  in  January,  1819,  and  brought  a  suit  at  law 
against  him  for  the  balance ;  but  they  denied  that  they 
purchased  any  shares,  to  sell  them  as  those  of  the  plainti% 
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I'estimony  having  beeti  taken  in  the  cause,  it  was  brought       j  823i, 
to  a  hearing  on  the  pleadings  and  proofs^ 

!r.  A.  Emmeti  for  the  plaintiffr 

I 
WeUs^  for  the  defendants^ 

The  CHANCELLOBi  I'he  prayer  of  the  bill  is  confined 
to  two  specific  objects  of  relief,  and  no  other  general  or 
particular  relief  is  ashed.  The  objects  were,  to  set  aside 
the  sale  by  the  defendants,  of  the  430  shares,  and  to  grant 
an  injunction  staying  the  suit  at  law. 

But  the  bill  specifies  two  errors,  or  mistakes,  in  thcf 
general  account  current^  rendered  by  the  defendants  to  the 
plaintiff  on  the  6th  o(  February ^  1818,  and  which  account 
was  settled^  and  admitted  by  the  plaintiff  to  be  correct^ 
when  he  gave  the  note  for  the  balance  therein  stated^ 
The  one  item  is,  that  50  shares  of  United  States  Bank  stock, 
purchased  on  the  23d  of  Jtine,  181 7,  were  debited  under' 
the  date  of  the  5th  otJuly  foUowing,^  and  that  no  credit 
was  given  for  the  dividend  declared  payable  on  the  4th  of' 
Julyy  and  which  the  bill  charges  to  have  been  received 
by  the  defendants.    The  answer  denies  the  truth  of  the 
charge  that  any  such  dividend  was  received,  and  gives  a 
satisfactory  explanation  of  the  transaction.    It  states,  that 
on  the  23d  of  June,  1817,  (but  after  the  closing  of  the 
transfer  bookSf)  the  defendants  purchased  the  50  shares, 
and  they  deny  that  any  dividend  for  July  was  payable  to 
the  purchaser ;  and  they  aver,  that  the  stock  was  actually 
transferred  on  the  5th  of  July ^  and  was  not  transferable' 
before ;  and  that  the  seller  was  entitled  to  the  dividend^ 
as  being  the  person  in  whose  name  the  stock  stood  when 
the  books  were  closed.    This  denial  of  any  mistake,  or 
error  in  the  item  in  question,  is  conclusive  in  the  absence 
of  all  proof  in  support  of  the  allegation  in  the  bill,  and 
more  especially,  when  it  relates  to  a  stated  accduht  which 
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1823.  the  plaintiff  seeks  to  falsify,  andVhich  he  had  admitted 
when  the  transaction  was  recent  and  fresh  in  the  memory, 
and  in  the  observation  of  the  parties. 

The  other  objection  raised  in  the  bill  to  the  account 
rendered,  is,  that  on  the  18th  ofFebruaryf  when  the  agree- 
ment ^f  the  6th  of  I  ebruary  was  about  to  be  carried  into 
effect,  the  defendants  added  to  the  balance  there  struck, 
the  sum  of  282  dollars  and  95  cents  as  for  cash,  though  not 
more  than  thirteen  or  fourteen  dollars  in  cash  were  advanced. 
The  defendants,  in  their  answer,  state,  that  m  that  sum  they 
included  their  commission,  or  a  compensation  of  one  half 
per  cent,  on  the  amount  of  their  payments,  (and  which 
commission  amounted  to  269  dollars  and  58  cents,)  and 
paid  the  residue  in  cash,  in  order  to  make  the  even  sum 
of  54,200  dollars ;  that  residue  must  have  been  13  dollars 
and  37  cents.  This  commission  was  charged  as  a  cos*- 
tomary  commission  for  the  agency  of  tfie  defendants  in 
makuig  or  procuring  the  advance,  and  for  their  other 
services  in  relation  to  the  stock,  and  in  negotiating  the 
arrangements  mentioned  in  the  bill.  In  their  account  cur- 
rent, rendered  on  the  6th  of  February^  the  defendants 
charged  a  commission  on  the  purchase  of  the  50  and  the 
60  shares  of  stock  for  the  plaintiff,  and  on  the  sale  of  the 
30  shares.  This  commission  amounted,  as  charged,  to 
43  dollars  and  43  cents ;  but  there  was  nothing  charged 
for  the  negotiation  with  Messrs.  Biddh^  Wharton  fy  Co. 
q(  Philadelphia^  in  procuring  the  transfer  of  the  350  shares, 
which  stood  pledged  to  them  for  upwards  of  44,000  dollars. 
The  defendants  were  entitled  to  a  reasonable  compensation 
for  that  negotiation;  and  there  is  no  colour  for  the  sug- 
gestion of  the  counsel  for  the  plaintiff,  that  this  charge 
was  usurious,  and  intended  as  a  colourable  evasion  of  the 
statute  of  usury.  The  plaintiff  made  no  such  charge  on 
the  bill ;  he  must  have  known  the  ground  of  the  charge  in 
the  account ;  aiid  the  explanation  which  was  given  of  it  at 
the  time  the  account  current  was  rendered  and  admitted, 
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must  have  been  received  as  satisfactory.  He  only  says  1823. 
in  the  bill,  that  though  the  sum  of  282  dollars  and  95  cents 
was  set  down  as  cashj  there  was  very  little  cash  advanced 
to  justify  the  charge ;  but  he  does  not  pretend  to  say  it 
was  an  unjust,  oppressive,  unlawful,  or  usurious  charge. 
When  a  party  seeks  to  open  a  settled  account,  by  falsifying 
any  particular  tVem,  he  is  bound  to  state  the  real  ob- 
jection, if  any  there  be;  and  it  is  not  sufficient  for  his 
counsel,  upon  the  hearing,  to  supply  the  omission :  the 
cause  is  to  be  decided  upon  the  allegations  in  the  plead- 
ings and  upon  the  proofs.  The  plaintiff  has  afforded  us 
no  proof  in  relation  to  the  charge ;  and  he  rests  contented 
with  the  explanation  given  in  the  answer.  Whether  money 
was  demanded  or  received  osurionsly,  is  a  matter  of  fact, 
and  rests  upon  the  intent,  and  that  intent  ought  at  least  to 
be  charged,  and  confessed  or  proved.  The  Court  ought  not 
to  undertake,  gratuitously,  to  deduce  such  intention,  when 
the  case  is  susceptible  of  another  and  better  construction. 

The  commission  was  for  the  agency  of  the  defendants  in 
tbe  negotiation  relative  to  the  stock,  and  the  rate  of  it  was 
fixed  by  agreement  between  the  parties.  If  one  man  re- 
quires another  to  go  into  the  market  to  buy  goods,  or  pro- 
doce,  or  stock  for  him,  and  he  does  it,  and  advances  the 
money,  he  is  certainly  entitled  to  a  compensation  for  his 
services  in  making  the  purchase,  besides  the  repayment 
of  his  money,  with  interest,  from  the  time  it  was  advanced. 
In  this  ease,  the  negotiation  extended  to  another  state,  by  To  constitute 
direction  of  the  plaintiff;  and  whether  the  commission  for  mus?be  ao  uu- 
procmring  the  stock  from  Philadelphia  was  high  or  low,  l^J^l^l^^^?^^' 
was  a  question  for  the  parties  to  settle  by  their  agreement. 
It  is  very  evident,  that  nothing  like  usury  for  the  future 
loan,  or  upon  advance  of  the  money,  was  in  contempla- 
tion; and  there  must  be  the  unlawful  or  corrupt  intent 
confessed  or  proved,  before  we  can  pronounce  a  transaction 
to  be  usurious. 

In  the  csLseExparte  Henson^  (1  MaddocVsCh.Rep.  1 12.) 
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182d.      a  bill-broker,  b  the  coantry,  received,  b  part  payment  of 

^^J^^^^  money  loaned,  a  bill  of  exchange  on  London,  and  he* 

charged  a  commission  often  per  cent,  for  transmitting  the 

bill  to  bis  agent  in  London,  to  receive  the  money  due 

thereon  when  at  maturity.    His  banker  in  London  charged 

A  bonafiie  him  only  five  per  cent^   It  was  contended  that  this  security, 

banker  or  bro-  taken  for  forbearance  of  a  debt  at  more  than  five  per  cent. 

miMion*orex-  ^^  usurious^     But   the  Vice-Chancellor   observed,  that 

tra  sum,   for  many  cases  had  decided,  that  if  a  sura,  claimed  for  corn- 
expense    and 

trouble,  &c  is  mission,  was  bona  fide  claimed,  and  not  done  coloarably 
tiot  usurious,    ^j^j^  ^  ^.^^  ^^  avoid  the  statute^  it  was  not  usurious.     If 

the  commission  be  usual,  and  not  unreasonable,  it  is  not 
usurious.  In  that  case,  there  was  no  loan  of  money,  nor 
any  thing  done  colourably,  and  as  a  veil  for  usury.  In 
the  case  o(  Dunham  v.  Gould,  decided  in  the  Court  of  Er- 
rors, {16  Johns,  Rep,  367.)  the  jury  found  the  fact,  that  the 
exchange  of  notes  between  the  parties  '*  was  for  (he  pur- 
pose of  raising  money  at  a  greater  rate  of  interest  tha& 
seven  per  cent,  per  annum^  And,  in  delivering  the 
opinion  of  the  Court  in  that  case,  I  observed^  that  it  was  a 
case  distinct  in  principle  from  that  class  of  cases  in  which 
the  allowance  of  a  reasonable  sum  beyond  interest  to 
country  bankers,  for  re-exchange  and  reminanee  of  the 
money  from  a  distance,  and  the  allowance  of  a  reasonable 
sum  for  incidental  expenses,  or  extra  trouble^  in  the  par- 
ticular case,  and  when  there  was  no  colour  for  usury,  had 
been  exempted  from  the  operation  of  the  charge  and  the 
consequences  of  usury.  I  referred  to  the  case  Ex  parte 
Jones,  (17  Ves.  332.)  as  one  of  the  class  of  excepted 
eases;  there  a  country  banker,  who  had,  in  the  usual 
course  of  his  business,  discounted  bills  for  a  London  mer- 
chant, charged  a  commission  at  the  rate  of  2s.  6d,  per  cent* 
per  month,  for  the  time  the  bills  had  to  run,  besides  the 
lawful  interest.  It  was  held  by  Lord  Eldon  to  be  a  lawful 
and  reasonable  commission,  as  the  country  banker  had  to 
provide  funds  in  London  to  meet  the  bills,  and  there  was 
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no  eoloar  (^  device  in  the  case  to  evade  the  statute.  The  1823. 
case  of  Hammett  v  Yea,  (1  Bos,  fy  Pull.  144.)  was  also  re- 
ferred to  by  me  in  that  case,  as  forming  another  exception^ 
The  country  banker  took  more  than  lawful  interest;  but  ^ 
the  small  surplus  was  referred  to  the  expense  of  remitting 
part  of  the  loan  in  bills  on  London.  If  the  party,  says 
.Ch.  /  Eyre,  intentionally  takes  more  than  lawful  interest, 
for  the  forbearance  of  a  loan,  it  is  usury ;  "  but  whether 
more  than  lawful  interest  is  intentionally  taken  upon  any 
contract  for  such  forbearance,  is  a  mere  question  of  fact 
for  the  consideration  of  the  jury,  and  must  always  be  col-* 
lectedfrom  the  whole  of  the  transaction  as  it  passes  between 
the  parties."  '*  A  banker  is  entitled  to  a  recompense  for 
the  accommodation  he  affords  to  his  customer,  in  remitting  ' 
10  London,  by  bills  of  thirty  days.  It  is  a  fair  measure  of 
recompense,  supposing  there  is  no  device  in  the  transaction; 
and  that  the  remittance  is  not  intended  to  be  used  as  a 
colour  for  putting  more  money  into  the  banker's  pockets, 
for  the  mere  forbearance  of  a  loan,  than  is  allowed  by 
law."  Where  money  is  advanced  under  particular  cir- 
cumstances, a  man  {s^ysRook,  J.  in  that  same  case)  may  be 
warranted  in  taking  more  than  five  per  cent,,  if  the  surplus 
he  taken  for  additional  expense,  risk,  and  trouble. 

The  defendants,  in  the  case  before  us,  had,  under  the 
directions  of  the  plaintiff,  taken  up  United  States  Bank 
stock,  that  stood  pledged  to  a  mercantile  house  in  Phila- 
delphia, and  procured  the  transfer  and  transmission  of  it 
to  them  at  JVeti^ForA;,  and  they  had  to  provide  funds  at 
Philadelphia  for  that  purpose,  and  the  extra  charge  may 
be  considered  as  a  reasonable  compensation  for  this  extra 
expense,  risk,  and  trouble.  If  the  commission  stands 
charged  upon  the  whole  balance  of  53,917  dollars  and 
5  cents,  instead  of  the  44,000  dollars,  a  sufficient  explana- 
tion may  be  presumed  to  h^ve  been  ^ven  at  the  time;  and 
we  may  adopt  the  words  of  Ch.  J.  Eyre,  in  one  of  the 
cases  cited,  that  it  is  a  question  of  fact,  under  all  the  cir^ 
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]8%3..  comstances,  (and  which  at  law  is  for  a  jary,)  whether  the 
overplus  ^'  be  not  properly  referable  to  some  lawful  col- 
lateral consideration  ?"  There  may  be  a  few  dollars  in 
_  that  item  beyond  the  rate  of  one  hMper  cent,  on  the  Pkila' 
delphia  negotiation ;  but  there  is  no  ground  to  conclude  it 
was  intended  to  be  usurious.  This  would  be  utterly  ab- 
surd, when  we  consider  the  nature  and  magnitude  of  the 
transactions.  And  as  the  plaintiff  has  not  so  much  as 
hinted  that  the  charge  was  unlawful  or  usurious,  and  as  the 
defendants  have  referred  it  to  the  head  of  a  customary 
commission  for  their  agency,  it  would  be  equally  uiyust 
and  unwarrantable,  to  stain  the  account  with  the  imputa- 
tion of  usury.  I  am  persuaded  that  an  usurious  intention 
never  existed  in  the  case ;  and  that  the  suggestion  is  en- 
tirely without  foundation  in  point  of  fact. 

The  great  object  of  the  bill  is  to  set  aside  the  sale  of 
430  shares  by  the  defendants,  in  January^  1819,  by  having 
the  same  declared  void.  This  is  the  prayer  of  it;  but  the 
points  presented  in  writing  at  the  hearing,  by  the  counsel 
for  the  plaintiff,  have  a  more  correct  and  intelligible  ob- 
ject. They  do  not  state  any  objection  to  any  itetas  in  the 
account  current,  for  the  balance  of  which  the  note  was 
taken.  They  confine  the  claim  to  an  account  to  be  ren- 
dered of  the  430  shares  at  the  highest  market  price  of 
United  States  Bank  shares,  during  the  year  1818,  with  in- 
terest; and  that  the  sale  of  that  number  of  shares  by  the 
defendants,,  in  January ^  1819,  shall  not  be  deemed  to  affect 
the  rights  of  the  plaintiff.  The  claim  -  assumes,  that  the 
defendants  sold  the  shares  of  the  plaintiff  during  the  year 
1818;  and  the  answer  denies  the  charge,  and  avers  that 
the  shares  of  the  plaintiff,  deposited  with  them  as  collateral 
security  for  the  note,  were  not  sold  until  January,  1819, 
when  they  were  authorized  to  sell  them  upon  default  of 
paymrtit  of  the  note. 

The  plaintiff,  on  the  11th  o( February,  1818,  owned  430 
shares  of  United  States  Bank  stock,  in  the  possession  of  the 
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defenduils,  and  which  itood  in  the  name  of  the  defendants,  18S3. 
without  any  certificates  or  other  narks,  designating  them 
as  the  property  of  the  plaintiff.  This  fact  is  to  be  inferred 
from  the  manner  in  which  the  shares  came  to  the  possession  ^ 
of  the  defimdantSf  and  from  the  language  of  the  pleadings, 
and  from  the  absence  of  all  proof  in  opposition  to  this  in* 
ference.  They  purchased  50  shares  for  the  plaintiff  in 
Jum^  and  sold  SO  of  them  m  AuguH^  1817.  It  is  to  be 
presumed  the  whole  60  stood  in  their  names;  for  nothing 
is  said  of  any  power  of  attorney,  by  which  a  portion  of 
them  was  sold.  The  facility  of  negotiation  would  pro* 
bably  have  dictated  such  a  cc^rse;  and  the  confidence 
which  appears  to  have  been  reposed  in  the  defendants^ 
warranted  it.  In  S^ptemher^  1817,  they  purchased  60 
shares  for  the  plaintiff;  and  in  Xtetem&er,  350  shares  were 
actually  transferred  to  them,  for  and  on  account  of  the 
plaintiff.  These  350  shares  stood  in  the  names  of  Biddle, 
Wkmrton  ^  Co.  without  any  declaration  of  trust,  desig- 
nating them  as  the  property  of  the  plaintiff;  for  no  power 
was  given  to  Biddh^  Wharton  ^  Co.  to  transfer  them  to 
the  defendants.  The  evidence  is  also  to  this  effect.  They 
were  undistinguished  and  mixed  together  by  B.,  IF.  ^  Co. 
with  their  own  stock ;  and  with  knowledge  of  this,  the 
plaintiff  directed  that  they  should  be  transferred,  and  they 
were  tran^rred,  in  the  same  condition,  to  the  defendants. 
These  are  irresistible  conclusions  of  fact  to  be  drawn  firom 
the  case.  When  the  note  was  given  by  the  plaintiff,  the  de- 
fendants retained  in  their  po$$t$iiony  (to  use  the  language 
of  the  bill,)  as  collateral  security,  the  before  mentioned 
bank  shares,  and  they  gave  a  receipt  to  that  effect  to  the 
plaintiff;  and  this  is  all  the  evidence  we  have,  distinct  firom 
the  pleadingSi  of  the  terms  upon  which  the  shares  were  to 
be  retained. 

By  the  receipt,  the  defendants  acknowledge  **  to  hold. 
430  shares  of  stock  in  the  Bank  of  the  United  States^  as 
collateral  security  for  the  payment  of  the  note ;  on  pay- 
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18S3.  ment  of  which,  they  engage  to  re-Cransfer  the  said  430 
shares  to  the  plaintiff,"  be.  The  receipt  does  not  refer  to 
any  specific  shares  designated  as  belonging  to  the  plain- 
tiff; they  only  hold  430  shares  of  United  States  Bank  stock, 
which  the  receipt  assomes  to  stand  in  their  names,  because^ 
upon  payment  of  the  note,  they  are  to  re-^tranrfer  them  to 
the  plaintiff;  and  when  they  engaged  to  re-transfer  the 
said  430  shares,  that  part  of  the  receipt  referred  to  the 
former  part  of  it,  and  coald  not  mean  to  mark  as  particu- 
lar, what,  in  the  antecedent,  was  general  in  description ; 
Dor  could  the  said  430  shares  mean  any  thing  more  than 
430  shares.  It  meant  that  the  given  number  of  shares 
should  be  transferred,  and  it  meant  nothing  more;  for 
there  was  nothing  specific,  but  the  number,  and  the  quality 
of  the  stock.  There  was  nothing  else  to  which  it  could 
apply. 

Here,  then,  we  have  the  plain  case  of  a  plaintiff  con- 
senting that  the  defendants  should  retain  430  bank  shares, 
which  they  then  held  in  their  own  names  for  him,  until 
the  happening  of  a  certain  event;  and  yet  the  plaintiff 
complains  that  the  defendants  did  not  procure  certificates 
for  them  from  the  proper  bank  office  in  the  name  of  the 
plaintiff;  or,  by  some  other  way,  mark,  designate,  and 
identify  430  shares,  so  that  they  should  appear  upon  the 
face  of  them  to  belong  to  the  plaintiff,  and  to  be  held  by 
the  defendants  in  trust  merely.  The  obvious  answer  to 
that  complaint  of  the  plaintiff  is,  *^  why  did  you  QOt  iden- 
tify them  yourself,  before  you  consented  to  this  deposit  f 
You  knew  that  they  stood  in  the  names  of  the  defendants, 
and  you  acquiesced  in  it ;  and  the  presumption  is,  that  you 
intended  that  they  should  continue  to  be  so  held,  as  nothing 
was  done  by  you  to  designate  them,  or  separate  them  from 
the  mass  of  other  shares  of  like  stock  in  the  possession  of 
the  defendants  ;  and,  as  no  instructions  were  given  to  them 
on  the  subject,  they  were  to  retain."  They  were  to  hold  430 
shares,  as  collateral  security  for  the  note ;  and  they  re- 
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tained  and  held  430  shares  for  that  purpose  daring  the       1^3. 
whole  year,  1819;  and  this  was  all  they  were  required  to  ^^^J^^^JJ^ 
do  by  their  contract.    It  was  the  business  of  the  plaintiff,      ^  ▼. 
and  not  of  the  defendants,  to  designate  his  own  property,  ^ 
and  to  gire  it  such  description  and  character  as  he  thought 
proper.    If  the  plaintiff  was  apprehensive  of  the  casualties  . 
of  trade,  and  wished  to  have  his  shares  separated  from 
the  common  fund  with  other  shares  held  by  the  defendants, 
he  should  have  directed  or  requested  that  act  to  be  done. 
The  defendants  were  not  bound,  without  his  direction  or 
desire,  to  change  the  situation  or  condition  in  which  the 
shares  were,   when  the  contract  was  made ;  and  which 
situation  was  known  to  the  plaintiff. 

I  am  perfectly  satisfied,  from  the  history  and  nature  of 
the  transaction,  that  the  parties  miefiied  that  the  430 
shares  should  continue  to  stand  in  the  name  of  the  de- 
fendants. This  was  the  usual  course  with  brokers  in  like 
cases,  and  stock  was  generally  left  standing  to  their  credit 
on  the  transfer  books,  without  taking  out  certificates.  It 
was  the  most  convenient  way  to  render  stock  pledged  as 
a  collateral  security,  an  efficient  security  under  the  autho- 
rity to  sell.  If  the  stock  had  stood  in  the  plaintiff's  name, 
a  power  of  attorney  to  transfer,  in  case  of  default,  would 
have  been  requisite;  and  none  is  mentioned  as  having 
ensted  in  this  case. 

It  is  contended,  on  the  part  of  the  defendants,  that,  con- 
sidering the  manner  in  which  the  stock  in  this  case  was 
acquired  and  held,  as  well  by  B.,  W.  ^  Co.  as  by  the  de- 
fendants; and  considering  the  established  usage  and 
practice  of  brokers  in  similar  cases,  and  the  general  and 
known  course  and  extent  of  business  of  the  defendants,  as 
dealers  in  stock,  there  was  an  implied  authority  from  the 
plaintiff  to  the  defendanu  to  sell  or  pledge  the  stock  to 
raise  money  to  meet  their  advances  in  reqpect  to  this  vary 
plaintiff;  and  that  the  plaintiff  only  reserved  to  himself  a 
right  to  call  for  a  re-transfer  to  him  of  a  similiar  number 
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J  833.      of  shuts  M  payneni  of  his  note.    I  think  tb«  (hcts  In  the 
ease  well  warrant  this  inference;  and  the  assent  of  the 


^▼r**  plaintiff  to  leave  the  stock  with  the  defendanU,  withoot  de- 
'^""'  signation  or  direction,  is  pretty  conclusive  evidence  that 
snch  a  trust  and  confidence  was  within  his  contemplation. 
It  is  proved  by  the  witnesses,  that  the  defendanu  carried 
•n  very  extensive  operations  as  stock-brokers ;  and  that  it 
was  their  practice,  and  one  well  known  to  those  who  dealt 
with  them,  to  use  the  stock  deposited  with  them,  for  the 
purpose  of  raising  money  for  advances  upon  it.  This 
was  understood  to  be  within  the  general  and  implied 
powers  of  the  defendants,  and  other  dealers  in  stock,  in  . 
cases  where  there  was  no  express  prohibition  to  the  con- 
trary ;  and  the  stock  held  by  them  in  their  o#n  names,  or 
with  blank  powers  of  attorney,  for  and  on  account  of 
others,  they  could  hypothecate  or  sell,  under  the  same  im- 
plied power,  to  sustain  their  advances.  There  was  nothing 
unreasonable  in  this ;  for  it  was  founded  on  mutual  con- 
sent and  uttderstandmg,  and  was  beneficial  to  the  owner, 
by  enabling  him  to  borrow,  with  fecility,  money  uptm  the 
stock ;  and  beneficial  to  the  broker,  by  enabling  him  to 
sui^ly  the  wants  of  his  customer.  It  was  in  the  power  of 
the  owner  of  the  stock  to  prohibit  the  exercise  of  such  a 
power,  and  to  have  the  stock  identified  and,  placed  in  his 
name,  if  he  deemed  that  course  the  most  eligible ;  and  it 
was  equally  in  the  power  of  the  broker  to  refuse  the  loan 
•n  those  restricted  ternu  of  deposit.  It  was  an  a&ir  of 
mutual  concert  and  arrangement;  and  no  one  had  any 
right  or  cause  to  complain  of  it.  The  only  question  here 
is,  was  not  this  arrangement  and  authority  fairly  to  be  in- 
ferred Aom  Che  transactions  in  this  case,  when  taken  in 
connexion  with  the  known  usage  and  practice  in'this  par- 
ticular basiness?  I  think  so;  and  that  there  is  not  any 
sufficient  ground  upon  which  to  raise  a  doubt,  as  to  the 
correctness  of  thb  conclusion.  I  cannot,  and  do  not  be- 
lieve, that  this  arrangement  with  the  plaintiff  was  intended 
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as  a  mere  loao  of  54,200  dollars  for  a  year ;  and  that  the  1823. 
stock  was  intended  to  be  withdrawn  from  circulation,  and 
to  be  locked  up,  and  to  be  idle  daring  that  period,  with- 
out anj  power  in  the  defendants  to  apply  it  to  the  ezigen-  ^ 
cies  of  their  business,  arising,  in  part,  from  these  large  ad- 
vances for  the  use  of  the  plaintiff.  The  good  sense  and 
obvaous  policy  of  the  transaction,  speak  a  different  lan- 
guage. There  was  perfect  reliance  placed  by  the  plaintiff 
in  the  ability  and  integrity  of  the  defendants  to  replace  the 
stock  when  the  note  was  paid;  and  there  is  nothing  in 
the  words  of  the  receipt  that  is  inconsistent  with  this  conf- 
stmction  of  the  contract  To  bold  a  given  number  of 
shares  without  note,  certificate,  or  mark,  to  distinguish 
them  from  a  large,  undefined,  and  constantly  varying 
mass  of  shares  belonging  to  the  defendants,  or  under  their 
entire  control,  evidentiy  implies  that  they  were  to  be  used 
Hke  the  other  parts  of  the  fund;  and  that  all  that  ought 
to  be  required,  or  was  intended  to  be  required,  in  this 
case,  was  a  readiness  and  ability  to  replace  the  stock  when 
duly  called  for. 

But  it  is  unnecessary  to  press  this  point  any  further,  for 
the  defendanu,  in  their  answer,  deny  that  they  did  sell  or 
pledge  any  part  of  the  430  shares  belonging  to  the  plain- 
tiff until  he  bad  failed  to  pay  his  note.  They  admit,  how- 
ever, that  all  the  shares  so  transferred  to  them,  were  indis- 
criminately placed  in  their  bands,  and  constituted  one  com- 
mon mass,  or  fund,  sutyect  to  their  control,  and  from  which 
they  were  authorised  to  make,  and  ^lid  make,  such  trans- 
fen  and  apprc^riations  as  the  exigencies  of  themselves  and 
others  required.  They  aver,  *<  that  there  was  no  time  du- 
ring the  year  1818,  at  which  they  were  not  possessed  of 
shares  standing  in  their  own  names,  at  their  absolute  and 
uncontrolled  disposition,  to  an  amount  far  exceeduig  430 
shares  in  number;  nor  any  moment  in  which  they  would  not 
have  been  ready,  willing,  and  able  to  have  transferred  the 
said  shares  to  the  plaintiff,  upon  payment  of  the  note." 
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1833.  They  deny  eyery  allegation  in  the  bill  to  the  contrary  ; 
and  they  further  aver,  that  during  the  period  of  the  note, 
from  its  date  to  the  default,  "  they  had  always  held,  and 
considered  themselves  as  holding,  a  much  greater  number 
of  shares,  (than  those  belonging  to  the  plaintiff,)  ready  to 
be  transferred  to  the  plaintiff,  whenever  he  should  entitle 
himself  to  require  such  a  transfer."  They  deny  that "  there 
was  any  period,  during  the  year  1818,  at  which  they  had 
not  shares  or  certificates  for  such  stock  in  their  possession, 
in  their  own  names,  and  under  their  rightful  control,  to  an 
amount  exceeding  430  shares,  over  and  above  those  whieh, 
though  standing  in  their  names,  may  have  been  the  pro- 
perty of  other  persons.*'  They  also  aver,  ^^  that  there  was 
no  time  at  which  they  had  not  at  their  rightful  command 
and  control,  more  shares  than  were  sufficient  to  meet  all 
the  demands,  which  any  person  or  persons  could  lawfully 
make  on  them,  for  the  transfer  and  delivery  of  shares.'' 
They  further  aver,  ^*  that  1930  shares  was  the  lawful  num-^ 
ber  of  shares  of  such  stock  which,  since  the  11th  of  Febru* 
ary,  1818,  they  had  in  their  possession,  standing  in  their 
own  names,  and  under  their  absolute  control,  and  for  the 
sale  of  which  no  bargain  was  made  by  any  person  with 
them ;  yet  they  admit  the  whole  of  them  were  not  abso- 
lutely their  own  property,  but  they  had  good  right  and 
lawful  authority  to  sell  and  dispose  of  them  as  they  mig^t 
have  thought  proper."  The  defendants  deny  **  that  they, 
at  any  time,  committed  any  breach  of  trust  towards  any  of 
the  owners  of  shares  in  their  possession,  by  any  unauthori- 
sed disposition  of  the  same ;  or  that  the  general  mass  or 
fund  of  shares  under  their  control  was,  by  any  breach  of 
trust  or  otherwise,  rendered  inadequate  to  the  performance 
of  the  trusts  committed  to  them  by  the  owners;  or,  that 
they  were,  by  any  means,  incapacitated  to  replace  the 
shares  of  the  plaintiff,  without  committing  any  injury,  or 
breach  of  trust,  towards  some  other  person." 

Every  allegat'ton  in  the  bill,  material  to  the  claim  of  the 
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plaintiff,  is  thug  fully  and  explicitly  denied  in  the  answer;  1823. 
and  the  proof  which  has  been  produced,  tends  to  corroborate, 
and  there  is  none  to  contradict  it.  The  lowest  number  of 
shares  standing  in  theirnames,  at  one  time,  was  1074,  and  by 
means  of  powers,  not  less  than  1930.  I  am  aware  that  the 
answer  has  been  subjected  to  minute  and  severe  criti- 
cism, by  the  learned  counsel  for  the  plaintiff;  but  as  I  read 
it  and  understand  it,  the  answer  is  sufficiently  precise  and 
explicit.  We  are  to  give  to  the  language  of  it  the  plain 
and  ordinary  interpretation ;  and  I  should  apprehend,  that 
if  I  were  to  weigh  every  word  and  sentence  in  an  answer, 
with^  piercing  and  critical  jealousy,  I  should  be  dealing 
with  it  "  too  curiously,"  and,  perhaps,  with  great  injustice. 
What  more  could  the  plaintiff  require,  under  the  circum- 
stances of  this  case ;  and  what  injury  has  he  sustained  ? 
If  the  shares  had  been  identified,  and  certificates  taken  for 
them  in  the  name  of  the  plaintiff,  and  the  trust  explicitly 
declared  on  the  face  of  them,  they  would  have  remained 
unsold,  until  the  time  they  were  actually  sold,  under  the 
contract.  It  is  not  to  be  supposed,  the  defendants  would 
have  undertaken  to  sell  shares  marked  with  the  name  of 
another  owner,  and  under  the  difficulty  and  delay  of  pro- 
curing the  requisite  powers,  duly  verified,  so  long  as  they 
had  other  shares,  standing  in  their  own  names.  It  was 
sufficient,  in  this  case,  under  the  contract  between  the 
parties,  that  the  defendants  bad  always  an  adequate  num- 
ber of  shares  on  band  to  satisfy  the  plaintiff,  during  the 
period  of  his  note,  and  according  to  the  terras  of  their  en- 
gagement ;  and  that  they  were  always  under  a  legal  and 
moral,  as  well  as  actual  capacity,  in  point  of  fact,  to  trans- 
fer the  430  shares  to  the  plaintiff,  upon  due  demand.  1 
have  seen  no  reason  to  doubt  of  the  construction  which  I 
gave  to  the  contract,  and  of  the  equity  and  justice  of  the 
doctrine  which  was  applied  to  the  case,  when  the  cause 
was  formerly  before  the  Court,  on  a  motion  to  dissolve  the 
injunction.     (4  Johns,  Ch.  Rep.  490.)     There  is  no  kind 
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1823.  of  analogy  between  ibis  case  and  tbe  tortious  mixture  of 
anotber's  property  with  one's  own,  so  that  a  separation 
cannot  be  made.  The  shares  of  the  plaintiff  and  of  the 
defendants  were  mixed  together  by  common  consent ; 
there  was  no  doubt  in  the  case ;  and  tbe  plaintiff  agreed 
that  his  shares  should  remain  in  that  situation ;  and  all 
that  justice  could  require,  is,  that  the  defendants  should  be 
answerable  for  the  given  number  of  shares,  when  the  plain* 
tiff  entitled  himself  to  demand  them.  Nor  have  the  cases 
otBosiock  V.  Blakeney,  and  Forrest  v.  Elwes^  (2  Bro.  663. 
4  Vei.  492.)  referred  to  by  the  plaintiff's  counsel,  any  ap« 
plication ;  for  these  cases  and  the  general  rule,  so  fully 
admitted  in  Devaynes  v.Aa&2e,  (1  Merivale jbBO,  681.)  sup* 
pose  a  breach  of  trusty  in  the  trustee  selling  stock,  contra- 
ry to  his  duty.  But  here,  the  breach  of  trust  is  denied, 
and  there  is  no  proof  of  it.  On  the  contrary,  the  case 
shows,  that  the  defendants  always  retained  on  hand  as  ma- 
ny as  430  shares,  and  which  the  defendants  had  a  right  to 
say,  and  which  the  law  will  say  for  them,  were  the  sharee 
deposited  by  the  plaintiff. 

The  case  of  Le  Croy  v.  Eastman^  (10  Mod.  Rep.  499.) 
contains  principles  much  more  pertinent.  Aeoe,  the  de- 
fendant, held  990  pounds  in  South  Sea  stock,  in  trust  for 
the  plaintiff.  The  stock  stood  in  his  name,  and  he  gave  a 
note,  declaring  the  trust.  Five  hundred  pounds  of  it  was 
afterwards  transferred  to  the  plaintiff,  and  a  bill  was  filed  for 
an  account  of  the  residue,  at  the  then  price  of  stock. 
The  defendant  admitted,  in  his  answer,  that  he  had  mort- 
gaged 1000  pounds  of  stock,  and  had  sold  out  all  the  stock 
in  his  own  name,  except  80  pounds ;  but  he  had  more  than 
enough,  in  another  person's  name,  to  have  answered  the 
trust,  if  the  plaintiff  had  insisted  upon  a  transfer;  and  he 
offered  the  residue  of  stock  due  to  plaintiff,  to  490  pounds, 
with  the  dividends.  Lord  Chancellor  Parker  held,  that  the 
defendant  was  accountable  only  for  the  stock  and  dividends, 
and  not  for  the  price  at  which  the  stock  was  held.     He  ob- 
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served,  that,  as  100  pookids  Sau4h  Sea  stock  was  not  ta       182& 

be  '^  specificated^'  from  anotberi  equity  will  never  adjudge 

a  man  to  have  broken  bis  trost  in  a  higher  degree,  when  he 

may,  with  equal  reason,  be  adjudged  to  have  broken  it  in  ^ 

a  lower ;  and  that  the  stock  mortgaged  must  be  esteemed 

the  stock  of  the  plaintiff,  and  the  stock  sold  that  of  the 

defendant. 

To  apply  the  doctrine  of  Lord  Parker  to  this  case,  as 
there  was  no  criterion  agreed  on  by  the  parties,  or  decla- 
red by  the  plaintiff,  by  which  430  shares  of  United  Staieg 
Bank  stock,  were  to  be  distinguished  from  other  430 
shares,  the  430  shares  remaining  with  the  defendants 
during  the  year  1818,  must  be  esteemed  the  shares  of  the 
plftiolifl^  uiid  the  shares  sold,  those  of  the  defendants. 
The  ^ondmtM  b  just  as  aataralt  proper  and  reason^ 
able,  itt  this  case,  as  in  the  other ;  and  in  this  nspect,  the 
decision  of  Lord  Parker  is  an  authority  directly  bearing  on 
the-ciase. 

I  ^alli  accordingly,  declare,  that  there  is  no  just  ground 
for  the  charge,  or  suggestion,  made  on  the  part  of  the 
plaintilT,  that  the  defendants  had  received,  or  ought  to  bavi^ 
received,  or  were  accountable  for,  the  July  dividind,  on 
the  50  shares  mentioned  in  the  pleadings,  and  debited  un- 
der the  date  of  the  5th  of  July,  in  the  general  account  cnr- 
renC,  therein  also  referred  to|  or,  that  the  charge  of3S2 
doUars  and  95  cents,  in  the  said  account,  of  the  date  of  tlie 
llthof  JPeftruory,  1817,  was  usurious,  qnlawful,  or  ui^ust. 
And  I  shall  further  declare,  that  the  defendants  are  not 
jguiky  of  any  breach  of  trust,  as  enlarged  in  the  bill ;  and^  * 
.that  430  shares  of  United  States  Bank  stock,  belonging  to 
the  plaintiff,  and  held  by  the  defendants  as  collateral  secu* 
rlty,  according  to  the  terms  of  the  contract  of  the  11th  of 
February 9 1818,  between  them  and  the  plaintiff,  and  stated 
in  the  pleadings,  continued  to  be  held  by  them,  according 
to  the  ,said  contract,  until  the  sale  thereof,  in  January. 
Vol.  TD.  12 
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1823.      1819,  under  a  provision  of  the  said  contract    The  bill  i^ 
accordingly,  to  be  dismissed,  with  costs. 

Decree  accordingly. 


O.  and  J.  Kakb  against  Bloodgood  and  others. 

Tile  statute  of  limitatioiis  is  a  good  plea  in  equity,  as  well  as  at  law. 

Those  iruitt  which  are  mere  creatures  of  a  Court  of  equity,  and  not 
within  the  cognizance  of  a  Court  of  law,  are  not  within  the  statute 
of  limitations.  As  long  as  there  is  a  continuing  and  subsisting  tnist| 
acknowledged  or  acted  on  by  the  parties,  the  statute  does  not  ap* 
ply ;  but  if  the  trustee  denies  the  right  of  hu  eeaiui  (fue  inulj  and 
the  possession  of  the  property  becomes  odverM,  lapse  of  time,  from 
that  period,  may  constitute  a  bar  in  equity :  but  other  trusts,  which 
are  Uie  ground  of  an  action  at  law,  are  not  exempted  from  the 
operation  o Abie  statute. 

Where  the  plaintiif  is  entitled  to  diTidends  on  shares,  in  an  incor- 
poratei  company,  and  for  which  he  has  a  clear  remedy  at  law,  it 
is  not  such  an  express  and  direct  trust,  as  will  take  the  case  out  of 
the  statute. 

nbfuaiyfiBth.  ON  a  rehearing.  The  bill,  filed  July  5tb,  1821,  stated, 
that  an  act  was  passed,  March  30th,  1797,  incorporating 
the  HamUtan  Manufacturing  Society;  and  that,  by  an  act 
of  the  28th  of  March,  1809,  its  duration  was  extended  to 
the  Ist  of  March,  1821.  That  on  the  1st  of  April,  1797, 
the  stock  of  the  society  consisted  of  41  shares,  at  1000  dol- 
lars each;  that  Leonard  Oansevoort  then  owned  one 
share,  worth  1000  dollars,  and,  afterwards,  on  the  lOtb  of 
September,  1804,  being  entitled  to  six  other  shares,  he 
assigned,  for  a  valnable  consideration,  all  the  seven  shares 
to  J.  fy  A.  Kane,  with  all  the  profits  arising  therefirom, 
from  the  1st  of  JIfay,  1804.    That  the  assignment  was 
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under  tbe  hand  and  seal  of  L.  0.y  and  endorsed  on  the  1823. 
certificates  of  tbe  scares  held  by  him,  under  the  seal  of 
the  society.  That  tbe  certificates  and  assignments  there* 
of  were  delivered  by  J.  ^  A.  JST.,  to  the  society,  who  re- 
tained them ;  and,  on  the  9th  of  Oetoher^  1804,  gave  new 
certificates  under  their  seal  for  the  six  shares;  "  thus  re- 
cognising ibe  right  of  /.  fy  A.  JT.,  to  the  shares  and  the 
profits  thereon,  from  the  Ist  of  Jlfuy,  1804."  That  the 
society,  notwithstanding  they  became  truiiees  to  J.  fy  A. 
£,  for  the  profits  on  the  shares  as  aforesaid,  neglected 
and  refused  to  pay  the  profits  on  the  seven  shares,  from 
the  Ist  of  Jlfay^  to  the  9th  of  October^  1804,  amounting  to 
565  dollars  and  52  cents,  though  the  same  were  frequently 
demanded  of  the  society,  and  of  their  factor,  O.  Pear$cn^ 
under  the  false  and  fraudulent -pretence,  that  the  profits 
hadbeencarriedtotheaccduntof  L,  GF.,  with  the  society, 
and  that  on  such  account,  he  was,  on  the  first  of  October^ 
1804,  indebted  to  the  society  beyond  the  amount  of  the 
profits.  That  the  aecount  of  L.  6.,  with  the  factor,  (who 
received  all  the  rents  and  profits,  and  kept  all  the  accounts 
witb  tbe  stockholders,  and  paid  them  their  dividends,  un- 
der the  authority  of  tbe  society,)  stood  in  his  books,  on 
tbe  9th  of  October  J  1804,  with  a  credit  of  dividends,  to 
the  1st  of  Jlfay,  1804,  and  a  balance  due  the  society,  of 
867  dollars  and  79  cents,  for  glass.  That  the  crediu  for 
those  dividends,  were  for  dividends  or  profits  due  L. 
G.,  on  the  seven  shares.  That  the  further  dividends  on 
tbe  seven  shares,  firom  the  1st  of  JIfay,  to  the  9th  of  Oc- 
tober^  1804,  were  actually  credited  to  L.  O.,  in  the 
"books  of  the  factor,  to  the  exact  amount  of  565  dollars 
and  52  cents,  notwithstanding  the  assignment  of  the 
shares,  and  the  new  certificates  as  above  stated.  That 
these  dividends  were  declared,  or  sanctioned,  or  autho- 
rized by  the  society,  or  tbe  directors.  That  there  never 
was  any  actual  payments  of  the  last  mentioned  dividends 
to  Ij.  G.j  and  the  society,  notwithstanding  their  false  and 
fraudulent  pretence  aforesaid,  received  and  held  the  same, 
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182S.  In  trust  for  J.  ff  A.  f.,  and  are  now  liable  to  aecoant  for 
the  same^  with  interest*  That  they  have  not  paid  tlie 
same,  under  the  false  and  fraudulent  pretence  of  their 
having  accounted  for  the  same  with  L.  O. 

That  James  Kane^  as  the  survivor  of  J.  8f  A.  £»  on 
the  dth  of  Jttly,  1819,  assigned  to  the  plaintiff,  Oliver 
KanSf  all  the  said  claim  to  the  said  dividends,  on  the  said 
seven  shares,  from  the  1st  of  May,  to  the  9th  of  October^ 
1804. 

That  the  society,  by  their  certificate,  under  their  seal, 
dated  May  36th,  1797,  distinguished  by  No.  41,  certified, 
that  L.  O.  owned  one  share  of  the  stock,  which  certificate, 
L.  Cr.,  by  an  endorsement  thereon,*  on  the  10th  of « Sep- 
iemher,  1804,  assigned  to  J.  fy  A.  JT.,  with  all  the  profits 
arising  thereon,  from  the  Ist  of  JIfay,  1804 ;  which  certi- 
ficate, with  the  assignment,  they  afterwards  delivered,  with 
the  other  six  certificates,  to  the  factor  of  the  society,  who 
gave  new  certificates  for  the  six  shares,  but  Majwd  to 
give  a  new  certificate  for  the  share.  No.  41,  or  to  pay  the 
profits  thereon,  jLintil  the  16th  of  November,  1804,  when 
jr.  fy  A.  K.  demanded  a  new  certificate,  and  payment  of 
the  profits,  which  were  refused,  until  a  debt  alleged  to 
be  due  from  L.  Cr.,  on  the  share,  to  the  factor,  was  paid ; 
and  the  directors  passed  a  resolution,  that  the  certificate, 
No.  41,  should  be  retdned,  and  no  certificate  issued  in 
lieu  thereof,  until  the  sum  due  thereon  from  £.  O.,  was 
paid,  with  interest ;  and  that  the  factor  should  not  pay  to 
£.  Cr.,  or  his  assigns,  any  dividend  due,  or  to  become 
due,  until  payment  should  be  made  of  such  debt,  and 
interest ;  and,  under  this  pretence,  the  certificate  for  the 
stock,  and  the  payment  of  the  dividends  thereon,  from  the 
1st  of  JIfay,  1804,  were  unjustly  and  fraudulently  withheld, 
though  repeatedly  demanded.  That  L.  G.  was  a  man  of 
large  fortune,  and  the  society  held  his  note  or  notes, 
dated  May  1st,  1797,  for  900  dollars,  for  the  said  share, 
the  payment  of  which,  with  interest,  night  have  beed  en- 
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forced,  or  the  profito  hqre  been  retained.  That  the  so-  1823. 
ciety,  after  notice  of  the  assignment  of  the  seven  shares, 
and  the  profits  thereof,  from  the  1st  of  May^  1804,  and 
after  thenr  resolution  aforesaid,  unjustly  and  fraudulently  _ 
neglected  to  retain  the  profits  in  their  hands,  beknging  to 
JL.  Cr.,  sufficient  to  satisfy  the  notes  aforesaid,  and  all  de- 
mands on  account  of  share  No.  41 ;  but,  actually  paid  to 
X.  Gfi,on  the  19th  of  JVbvem&er,  1804,  100  dollars;  on 
the  S7th  of  December,  1804,  500  dollars  ;  on  the  14th  of 
jMudrjf,  1805,  100  dollars  ;  and  on  the  14th  of  Sepiemr 
ier,  300  dollars,  on  account  of  dividends  of  stock,  de- 
chured  smd  due  to  L.  6.;  and  that  dividends  on  each  share 
of  stodL  were  declared  and  paid,  or  credited  on  each  share 
of  stock,  half  yearly,  from  the  1st  of  Abvem&er,  1804,  to 
the  I£th  of  May^  1813,  which  were  specified ;  and  that  /. 
4r  A.  K.  were  entitled  to  receive  the  like  dividends  on 
dttlre  Nob  41 ;  but  the  isame,  though  demanded,  were  un- 
jostly  and  firaudulently  refused,  under  the  false  and  firau- 
dident  pretcooes  aforesaid. 

The  plaintifis  claimed  the  dividends  on  share  No.  41, 
from  the  1ft  of  .Afisy,  1804,  to  the  15th  of  Jlfay,  1813, 
amouBidng  to  1165  dollars,  with  interest  thereon,  and  the 
56ft  dollars  and  62  cents,  being  the  dividends  on  the 
seven  shares,  from  the  1st  of  Jlfay,  to  the  9th  of  Octcber, 
1804,  wiik  interest;  and  they  averred,  that  the  plaintifi*, 
O.  jr.,  gave  notice  to  the  society  of  the  amount  and  de- 
mand, on  the  3d  of  Jfovemherj  1830.  That  none  of  the 
profits  or  dividends  on  share  No.  41,  from  the  Ist  of  Jlfay, 
1804,  were  allowed,  or  credited,  or  paid  to  JL.  6.,  in  his 
lifetime,  before  the  transfer  of  his  seven  shares.  That  J. 
K.  had,  on  the  Ist  of  July,  1819,  a  just  claim  on  the  so- 
ciety, for  cash  advanced  for  and  in  behalf  of  the  society, 
between  the  1st  of  May,  1808,  and  the  15th  of  October, 
1814,  of  6300  dollars  and  43  cents,  and  he,  therefore, 
gave  credit,  on  the  39th  of  Sq^tember,  1814,  by  L.  L. 
Van  Kleeck?9  note,  for  188  dollars. 
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1823.  That  the  corporation,  on  the  2d  otAvgUitt  1805,  filed 

a  bill  against  L.  G.  and  others,  in  which  issue  was  joined^ 
and  an  order  of  reference  made,  when  L.  O.  died ;  and 
*  the  suit  was  revived  against  his  representatives;  and  on 
~  the  24th  of  Jti/y,  1820,  a  decree  was  made,  that  the 
executor  of  jL.  O.  should  pay  to  the  company  10,713  dol- 
lars and  54  cents,  with  interest  from  the  6th  of  AprUj  1820. 
That  the  company,  on  the  reference  in  the  suit,  charged 
the  notes  above  mentioned  for  900  dollars,  the  balance 
alleged  to  be  due  on  share  No.  41,  and  interest,  which  was 
allowed  by  the  master.  That  none  of  the  dividends  on 
share  No.  41,  from  1st  of  Jlfay,  1804,  were  allowed  or 
credited  to  the  executor  of  L.  6. ;  and  they  had  not  been 
paid  to  JL.  Cr.,  or  credited  to  him  before  the  transfer  of 
the  seven  shares,^  which  was  known  to  the  defendants; 
and  the  sum  above  mentioned,  amounting,  with  interest, 
to  11,161  dollars  and  15  cents,  had  been  paid  by  the 
executor  ofL*  G.  to  the  defendants. 

The  defendants  jointly  put  in  9iplea  as  to  a  part,  and 
an  ansioer  to  a  part.  As  to  so  much  of  the  bill  as 
sought  a  discovery  and  satisfaction,  for  or  on  account 
of  any  dividend  or  profit  on  seven  shares  assigned,  &c. 
and  accruing  from  the  1st  of  Jlfay  to  the  9th  of  O^ober^ 
1804;  or  of  any  dividends  or  profits  on  share  No.  41, 
prior  to  the  Istof  JuZy,  1815;  or  of  any  maney^  pretended 
to  have  been  advanced,  be.  for  account  of  the  company, 
or  at  the  request  of  J.  JT.,  as  staled  in  the  bill,  to  amount 
to  6,209  dollars  and  43  cents,  they  pleaded  the  statute  of 
limitations ;  and  that  the  cause  of  action,  if  any,  arose 
above  six  years  before  the  filing  the  bill,  be. 

The  .defendants,  in  their  answer  to  the  residue  of  the 
bill,  admitted  the  act  for  incorporating  the  society,  bc« 
They  said,  that  they  believed  its  stock  consisted,  on  the 
1st  oiAprilj  1797,  o(  forty  shares  only;  but  they  did  not 
know  who  were  the  owners,  or  that  JL.  O.  was  entitled 
to  one  share.    They  were  informed,  and  believed,  th9t 
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by  some  arrangement  between  the  society  and  tbe  pro-       1833. 
prietors  of  another  set  of  glass-works,  the  stock  was  in- 
creased to  80  shares,  but  on  what  terms  or  conditions 
they  did  not  know;  that  they  cannot  state  the  various 
transfers  of  stock;  that  they  were  informed,  and  believed, 
that  in  1813  or  1814,  J.  K.  presented  to  the  society  an 
aecoont,  in  which  he  charged  them  the  value  of  the  share 
No.  41,  and  the  dividends  which  accrued  on  it;  and  that 
be  was  allowed  in  his  account  with  the  society  for  the 
same,  &c.  &c.    That  they  are  informed,  and  believe,  that 
there  were  large  dealings  between  J.  ^  A.  JT.,  and  /•  K, 
and  the  society,  bnt  cannot  find  any  particular  account* 
That  it  appears,  from  the  papers  found  by  them,  that 
share  No.  41  came  to  J.  K.  by  assignment,  and  that  he 
assigned  it  to  A.  Warner^  who  assigned  it  to  J.  Van 
Sehaiekt  whose  executors  now  claim  it.    That  /•  K.  was  a 
jBreetor,  and  continued  to  hold  even  until  Marchj  1820, 
lie.  &c.    That  the  defendants  were  elected  directors  in 
JUorck,  1810,  and,  by  the  statute,  became  trustees,  and 
they  referred  to  schedules  of  accounts  with  L.  O.  taken 
from  the  books  of  the  society.    That,  on  the  7th  of  Abvem- 
ber,  18M,  they  declared  a  dividend  of  165  doUars  on 
each  share;  and  they  stated,  in  a  schedule,  an  account  of 
their  receipU  and  pajrments.    That,  from  1807  to  1815, 
J*  K*  was  a  director,  and  took  an  active  part  in  the 
management  of  the  concerns  of  the  society.  That,  pretend- 
ing to  act  as  president,  he  sold  real  estate  of  the  society, 
&c.  &e.    That  they  do  not  know,  nor  admit,  that  the 
dtfectors  held  the  565  dollars  and  b%  cents,  stated  to  have 
been  credited  to  L.  O.  in  trust  for  J.  fyA.  K.;  bat  they 
alleged,  that  that  sum  was  payable  in  glass,  and  passed 
to  the  credit  of  £r.  6.,  &c.  be.    They  annexed  an  account 
with  £r.  Gr.,  in  which  they  charged  him  with  glass  from 
1800  to  1804,  and  credited  dividends  to  the  9th  of  Octobtr^ 
1B04. 
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18SS.  wt.  Van  VediUn^  for  tbe  plaintiffs,  comended.  Thai  all 
those  parts  of  the  bill,  to  which  the  statute  of  limitatioBi 
was  pleaded,  were  subjects  of  direct  tnist,  and,  therefinre^ 
^  not  within  the  statute,  nor  any  analogous  eqmtabie 
limitation.  Tiie  act  of  incorporation  created  a  direct 
trust,  wfakh  was  to  be  managed  by  five  directors,  for  tfe 
benefit  of  the  stockfaclders.  The  rule  is  well  settled,  tfaat^ 
in  case  of  a  direct  and  subsisting  Iftist,  a  trustee  cannot 
screen  himself  from  accountability  to  his  eutui  queinmtf 
by  a. plea  of  the  statute  of  limitations;  and  the  nde  is 
founded  tn  good  sense,  and  the  sound  principles  of  eqpnty. 
{Deamche  v.  S<H>€t%er,  S  Johm.  Ch.  Rep.  216.  CJW- 
mmJkkf  ^*  Clinton,  2  Meriv.  360.  X^wlejf  v.  LaiUfkgp 
9md.It^.  33.  Bedford  V.  Wade,  17  Feiey,  96,07. 
1  Madd.  2V.  353,  354.  359,  360.  £ecAfliers  v.  (Tflfjjsl^ 
3  P.  Wm.  222.)  There  are  cases  of  trasts  raised  Iqr 
implication  of  law,  firom  matters  of  evidences  and  far  this 
sake  of  die  remedy,  and  not  resting  upon  any  Htmi 
agreement  between  the  parties,  to  which  the  statttle  ^ 
limitations  has  been  held  applicable ;  because  fkae  u  m9 
abiding  relation  of  trustee  and  cestui  fue  iruttf  in  radt 
caise,  by  mutual  agreement  of  the  parties.  It  aoaotibe 
pretended,  tbat  the  statute  of  limiti^ns  is  not  pleadMrfe 
by  a  corporation,  when  sued  on  a  contract;  but  m  ia  iOase 
of  direct  trust  between  a  corporation  and  its  directors,  ps 
trustees,  and  a  eettui  que  trusty  wbile  the  trust  is  subsist- 
ing, such  a  plea  is  not  allowable.  The  Chancellor,  in 
stating  the  reasons  of  bis  decree,  assumed  that  tbe  plain- 
tifis,  by  their  bill,  admit  tbat  the  Messrs.  Kanee  had  aleg^l 
remedy  to  recover  the  dividends  in  question ;  and,  by  m^* 
lecting  to  pursue  the  remedy  within  six  years,  the  statute 
is  a  bar  to  the  relief  now  sought  in  equity*  But,  if  this 
is  clearly  a  case  of  a  direct  trust,  the  principle  is  setll^dt 
that  the  statute  cannot  apply ;  and  it  is  perfectly  ipmar 
terial,  whether  the  Messrs.  Kanes  had  a  legal  remedy  or 
not.    If,  however,  the  plaintifis  have,  under  a  mistake  as 
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to  Ibe  law,  admitted  there  was  a  legal  remedy,  they  ought  1823. 
not  to  be  concladed  by  it.  The  dividends  consisted  of 
dividends  which  had  accrued  before  the  Messrs.  Kanes  '^. 
became  owners  of  the  stock ;  and  must  have  accrued  to  ^^^^^^\ 
the  use  of  the  former  owners.  There  was  no  perfect  legal 
assignment  of  the  share  No.  41.  The  new  certificates, 
issued  on  the  9th  of  October^  gave  them  no  legal  right 
to  profits  which  had  antecedendy  accrued.  It  is 
enough,  we  contend,  if  the  remedy  at  law  was  doubtful ; 
for  equity  will  not,  in  such  a  case,  allow  the  statute  to  be 
a  bar. 

Again;  the  defendants,  under  the  act  giving  relief 
to  creditors  of  corporations,  created  by  any  law  of  the  ^ 
state,  having,  upon  the  dissolution  of  this  society,  be« 
come  trustees  .of  that  corporation,  are  bound  to  pay  the 
debts  due  and  owing  by  the  corporation,  as  far  as  the 
moneys  and  property  belonging  to  the  corporation 
enable  them  to  do,  without  any  discrimination ;  and  the 
statute  is  not,  therefore,  a  bar  to  the  debt  of  6,209  dollars 
and  43  cents,  plaimed  by  the  bill. 

jB.  Bleecfter,  for  the  defendants,  contended,  that  this 
case  did  not  present  such  a  trust  as  could  be  exempted 
from  the  operation  of  the  statute  of  limitations.  The  rule 
is  clearly  laid  down  in  Sturt  v.  Mettuh,  (2  Atk.  610,) 
where  Lord  Hardwicke  said,  <^  I  agree,  that  if  it  is  a  trust, 
it  wonld  not  be^withm  the  statute ;  but  there  is  no  colour 
to  call  it  so  here;  for  a  tnut  is  such  a  confidence  be« 
tween  the  parties,  that  no  action  at  law  will  lie,  but  is 
merely  a  case  for  the  consideration  of  this  Court ;  and 
every  bailment  might  as  well  be  said  to  be  a  trust  as  this.'^ 
This  rule  is  plain  and  easy  in  its  application,  and  sa- 
lutary in  its  operation.  If  any  other  cases  of  trust,  but 
those  in  which  there  is  no  remedy  at  law,  are  exempt  from 
the  operation  of  the  statute,  the  wise  policy  of  that  statute 
must  be,  in  a  great  degree,   defeated.    The  numerous 
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1823.  transactions  of  men  which  come  under  the  notion  of  a 
truit,  in  the  large  sense  of  the  worcl»  and  the  great  variety 
of  cases  which,  as  matter  of  trusty  are  subject  to  the  very 
^  extensive  jurisdiction  of  this  Court,  would,  if  every  matter 
that  can  be  called  a  trust  be  exempt  from  the  statute,  be 
kept  out  of  the  Courts  of  law  ;  and  it  would  be  necessary 
to  change  the  forum,  and  substitute  a  bill  in  equity,  for 
an  action  of  account,  assumpsit,  trover,  or  detinue,  and  thus 
render  the  statute  a  dead  letter.  All  the  varieties  of 
bailments,  loans,  pawns,  deposits,  8z;c.  woulfl^  as  cases  of 
direct  and  subsisting  trusts,  be  placed  beyond  the  reach 
of  the  statute.  The  true  distinction  is,  that  a  trust,  not 
subject  to  the  statute  of  limitations,  is,  "  that  creature  of 
a  Court  of  equity,  of  which  the  common  law  takes  no 
notice,  and  over  which  Courts  of  equity  have  an  original, 
peculiar,  and  exclusive  jurisdiction."  (1  Madd.  Tr.  359.) 
This  is  the  rule  fairly  to  be  deduced  from  the  decisions 
of  the  English  Court  of  Chancery.  (1  Bro.  554.  App. 
15  Vifu  125.  Limitation  T.  2  Vent.  345.  2  Madd.  Tr. 
244.  247.  3  P.  Wms.  310.)  There  may  be  some  cases 
found,  which  look  the  other  way :  but  it  must  be,  because 
the  true  distinction  has  not  always  been  regarded.  And 
there  can  be  very  little  doubt  that  such  cases  would  now 
be  decided  in  England,  according  to  the  rule  laid  down 
by  Lord  Hardimeke,  in  Sturt  v.  MeUOh,  and  according 
to  the  distinction  taken  in  Harrison  v.  Lucas,  (1  CA« 
Rep.  67.)  and  by  Lord  Macclesfield,  in  Lockey  v.  Lockey* 
(Free,  in  Ch.  518.)  The  modern  cases  are  in  precise  con- 
formity with  this  distinction.  It  is  necessary  only  to 
refer  to  the  observation  of  the  Master  of  the  Rolls,  in 
Beckfordv.  fVade,  (17  Fes.  87.)  md  of  Lord  Redesdale, 
in  Hovenden  v.  Lord  Annealy.  (2  Sch.  fy  Lef  630.)  The 
eases  cited  by  the  counsel  for  the  plaintiffs,  will  not,  on 
a  careful  examination,  be  found  in  hostility  to  this  doc- 
trine. The  general  observations  of  the  Court,  in  Decouche 
V.  Savetier,  must  be  understood  of  those  direct  and  sub* 
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sistiog  trusts,  which  are  exclusively  cognizable  by  a  Court       1823. 
of  equity,  aiid  of  cases  in  which  there  is  no   remedy  at   ^"^[^iri^ 
law.     That  was  the  case  of  a  legacy.     An  executor  was  ▼. 

made  a  trustee,  by  the  will,  to  get  in  the  estate,  pay  the  ^^^  ^  ' 
debts,  and  distribute  the  surplus.  From  the  nature  of  the 
case,  there  is  no  fixed  time  at  which  the  statute  is  to  begin 
to  run.  The  estate  must  be  settled,  and  it  must  be  ascer* 
tained  that  there  is  something  for  the  legatee,  before  the 
executor  is  liable  to  pay  the  legacy.  Suppose  the  executor 
was  ready,  and  offered  to  pay  a  legatee,  who  refused  to 
receive  it,  would  not  the  statute  begin  to  run  from  the 
time  of  such  neglect  or  refusal  of  the  legatee,  and  the 
demand  be  barred  after  the  lapse  of  six  years  f  In  Eng^ 
land,  an  executor  cannot  plead  the  statute  against  a  lega- 
tee, though  he  may  against  a  creditor.  (10  Ves.  93.) 
Now,  is  not  the  executor  as  much  a  trustee  of  a  creditor 
as  of  a  legatee?  And  is  not  the  trust,  if  he  has  assets,  as 
much  a  direct  and  subsisting  trust,  as  in  the  present  case? 
But  the  creditor  may  sue  at  law;  the  legatee  cannot. 
The  time  of  the  executor's  liability  to  the  creditor  is  fixed; 
it  is  not  so  in  regard  to  the  legatee.  There  is  nothing  in 
tbecaseof  Ilart0oo<2  V.  Oglander^  (6  Ves.  199.  8  Ves.l86.) 
that  militates  against  the  doctrine  adopted  by  the  Court, 
in  giving  the  decree  in  the  present  case.  There  is,  how* 
ever,  an  observation  of  the  Master  of  the  Rolls,  that  de- 
serves notice.  "  I  should  be  very  sorry,"  says  he,  "  to 
have  it  understood  to  be  the  rule  of  this  Court,  that  there 
is  no  limitation  whatever  to  trust  estates;  and  that,  let 
the  legal  estate  once  get  into  a  trustee,  the  cestui  que  trtut 
may  permit  others  to  enjoy  the  property,  and  come  to 
this  Court,  at  any  distance  of  time,  for  an  account.  I  do 
not  know  that  this  Court  will  ever  act  on  so  broad  a 
principle."  In  Lawleyv.  Lawley^  (9  Mod.  33.)  the  legal 
estate  was  in  tlie  trustees ;  and  it  was,  probably,  decide^ 
on  the  ground,  that  it  was  a  strict  technical  trust,  exclusively 
cognizable  in  equity ;  or  the  true  distinction  may  have 
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1833.      been  overlooked.    lo  Beckford  y.  fVade^  (17  Ves.  96.) 

^'^^'v^^   the  Master  of  the  Rolls,  when  be  says,  that  ^<  no  time  bars 

V.  a  direct  trust,"  be.  evidently  means  to  speak  of  tmsts,  of 

Bloodcood.  ^JjJ^Jj  ^  Court  of  equity  has  the  exclusive  cognizance. 

The  case  of  Lockey  v.  Lackey^  supports  the  doctrine  for 

which  we  contend.     Several  cases  are  put  in  IViUesU  fie- 

porUf  (404,  405.)  in  which  there  is  a  remedy  both  at  law 

and  in  equity.    These  are  cases  of  direct  and  subsisting 

trusts ;  but  there  being  a  plain  remedy  at  law,  they  would 

be  subject  to  the  statute  of  limitations. 

But  the  distinction  stated  has  been  distinctly  declared 
by  the  Court  of  Errors,  in  the  case  o(  Murray  v.  Cotter^ 
(20  Johrn.  Rep.  576.)  that,  to  claim  exemption  from 
the  statute,  it  must  be  a  technical  trusty  of  which  a  Court 
of  equity  has  peculiar  and  exclusive  jurisdiction.  The 
only  inquiry  then,  is,  whether  this  is  such  a  trust.  The 
obligation  of  a  bank,  or  an  incorporated  manufacturing 
company,  to  pay  dividends  to  the  stockholders,  does  not 
exist  alone  in  a  Court  of  equity,  or  arise  from  a  strict 
technical  trust.  The  stockholder  is  a  creditor  for  the 
amount  of  the  dividends  on  his  shares,  and  the  directors 
of  the  company  are  bis  debtors.  The  remedy  at  law  is 
plain  and  perfect.  So,  in  case  of  a  deposit  in  a  bank,  there 
is  a  direct  and  subsisting  trust ;  but  the  depositor  is  the 
creditor,  and  may  maintain  an  action  at  law  for  his  money. 
In  these,  and  similar  cases,  it  cannot  b^  maintained  that 
the  operation  of  the  statute  is  excluded  on  the  ground  of 
the  trust. 

The  allegations  or  facts,  stated  in  the  plaintiffs  bill,  fully 
show,  that  J.  fy  A,  Kane  were  entitled  to  the  dividends ; 
and  that  the  society,  without  any  right  or  authority,  refused 
the  payment  of  them.  They  might  have  sued  for  them  in 
their  own  names;  but  whether  they  were  obliged  to  sue,  as 
assignees,  in  the  name  of  h.  (7.,  or  not,  can  make  no  dif- 
ference as  to  the  question  concerning  the  plea  of  the  statute 
of  limitations. 
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Again ;  to  exempt  a  trust  from  ^he  operation  of  the  6ta«       I823« 
tote  of  limitations,  it  mast  not  only  be  a  trast  which  is  the  ^"^^"^^^^ 
mere  creatnre  of  a  Conrt  of  equity ;  but  it  most  be  txpreu^  ▼. 

or  created  by  deed  or  will.  It  is  supposed  that  the  trust  ^"^"^^^^ 
in  the  present  case  is  express,  because  the  society  is  incor-* 
porated  by  statute;  but  the  incorporation  is  merely  for 
convenience,  not  for  the  purpose  of  creating  trusts ;  nor 
does  it  make  this  a  case  of  an  ea^ess  trust  in  the  sense  in 
which  that  term  is  used  in  the  books.  It  is  not  declared 
by  any  formal  instrument,  bringing  the  parties  to  it  imme- 
diately within  the  jurisdiction  of  a  Court  of  equity,  but 
arises,  by  implication  or  construction  of  law,  from  the  acts 
and  situation  of  the  parties.  The  stockholders  choose 
their  directors  and  agents ;  but  that  is  not  analogous  to 
the  case  where  a  trustee  is  appointed  by  deed  or  will.  It 
is  no  more  the  case  of  an  express  trust,  than  any  other  case 
of  principal  and  agent. 

Again ;  the  allegation  in  the  answer,  that  the  defendants 
believe  that  the  demand  of  the  plaintiffs  had  been  paid  or 
settled,  does  not  overrule,  nor  is  it  inconsistent  with,  the 
plea  of  the  statute  of  limitations,  which  always  supposes  a 
payment  of  the  plaintiff's  demand,  and  a  loss  of  the  evi- 
dence of  such  payment.  Besides,  this  allegation  does  not 
extend  to  the  dividends  on  share  No.  41,  nor  is  the  time  of 
its  transfer  precisely  stated. 

Henry  f  in  reply,  said,  that  the  general  rule  was  recognised 
by  the  Court,  in  the  case  ofDecouche  v.  Savetier.  (3  Johns. 
Ch.  Rep.  216.)  "All  the  cases  admit,  that  no  time  can 
bar  a  direct  trust,  as  between  trustee  and  cestui  que  trust.^^ 
"  The  settled  rule  is,  (referring  to  the  case  of  Cholmondely 
v.  Clinton,  2  Meriv,  360.)  that  so  long  as  a  trust  subsists, 
the  right  of  a  cestui  que  trust  cannot  be  barred  by  the  length 
of  time  during  which  he  has  been  out  of  possession,  and 
he  can  only  be  barred,  by  barring  and  excluding  the 
estate  of  the  trustee." — "  This  general  rule  applies  to  this 
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1623.  case,  for  the  administrator  is  a  trustee  for  the  party  enti- 
Vi^'^v^^fc/  tied  by  law.  The  very  office  is  a  trust,  apd  he  can  take  in 
V.  no  other  capacity.'*    Are  not  the  Hamilton  Manufacturing 

LoopGoop.  Society  and  their  directors  trustees  for  the  stockholders  f 
Can  they  have  any  interest  in  any  other  character  f  It  is 
not  pretended  that  they  have  parted  with  their  interest  to 
any  other  person.  Again,  the  Chancellor  says,  '*  There  is 
a  class  of  cases  which  admit  a  reasonable  time  to  be  a  bar  ; 
bat  there  are  cases  in  which  a  party  is  turned  into  a  trus« 
tee,  by  matter  of  evidence  merely,  and  who  took  possession 
originally  in  his  own  right,  and  was  prima  facie  the  owner." 
Now,  has  this  corporation  been  turned  into  trustees  by  evi- 
dence .'^  Did  they  ever  take,  or  do  they  hold,  the  corpo- 
rate property  in  their  own  right  ?  or  are  they  prima  facte 
owners  ?  Have  they  not  always  been  trustees  by  and  un- 
der the  act  which  gave  them  existence  f  They  could  not 
devest  themselves  of  that  character,  except  by  alienation  to 
a  third  person,  who,  coming  in  as  a  purchaser,  might  or 
might  not  be  made  a  trustee  by  evidence. 

Again  ;  the  Chancellor,  in  the  same  case,  observes,  "  I 
am  not  prepared  to  say,  that  the  statute  of  limitations  might 
not  be  set  up  by  the  persons  to  whom  the  administratrix 
bequeathes  the  trust  property,  provided  sufficient  time  bad 
4  elapsed  after  her  executors  or  legatees  had  succeeded  to  the 

possession.  There  may,  perhaps,  be  a  sufficient  analogy 
between  such  a  case,  and  that  of  the  purchasers  under  the 
executors  in  the  cases  to  which  I  have  referred.  I  mean 
only  to  declare,  that  no  time  is  to  be  computed  against  the 
plaintiffs,  while  the  administratrix  had  possession  of  the 
property  ;  and  the  subsequent  time  falls  short  of  any  legal 
bar."  Have  not  the  directors  of  this  society,  the  imme- 
diate trustees,  alone  had  possession  of  these  dividends  ?  (9 
Mod.  Rep.  92). 

This  doctrine  is  fully  illustrated  and  confirmed  by  Sir 
Wm.  Granty  in  Cholmondely  v.  Clinton.  (2  Meriv.  260, 
261.)     Nothing  can  be  more  applicable  than  his  reasoning 
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to  the  present  case.  The  trust  not  only  subsists,  but  the  183S. 
directors  are  to  wind  up  the  affairs  of  the  corporation  for 
the  benefit  of  the  stockholders.  There  is  no  pretence  of  a 
want  of  funds.  The  dividends  have  been  withheld  by  per- 
sons claiming  the  possession  of  them  as  trustees  only.  In 
Beckford  v.  JVadcy  (17  Vesey  87.  96,  97.)  the  defendant 
was  a  fraudulent  purchaser  from  an  executrix,  a  trustee,  and 
therefore  could  only  be  made  a  trustee  by  evidence.  The 
trust  was  not  direct.  Mr.  Maddock^  in  his  treatise,  (p.  S59, 
360.)  merely  defines  a  trust,  and  the  latter  part  of  his  defini- 
tion is  taken  from  2  Ath  612.  {Sturt  v.  Mellish.)  But  it 
by  no  means  follows,  that  if,  upon  direct  trusts,  there  is  also 
a  remedy  at  law,  that  they  would  fall  within  the  statute  of 
limitations.  On  the  contrary,  Lord  Hardwkke  states,  that 
if  a  trusty  the  case  he  had  under  consideration  would  not 
be  within  the  statute.  Suppose,  the  case  of  a  conveyance  of 
an  estate  to  sell  and  account  for,  and  pay  over  the  proceeds  to 
the  grantor,  his  heirs,  &c. ;  and  an  express  agreement,  si^ed 
by  the  trustee,  referring  to  the  conveyance,  to  act  faithfully 
and  to  account;  and  the  estate  is  sold,  and  the  money  re- 
tained for  more  than  six  years.  There  would  be  an  un- 
questionable remedy  at  law.  But  would  not  this  be  a 
trust,  because  there  is  an  agreement  to  account ;  and  would 
a  Court  of  equity,  notwithstanding  the  lapse  of  time,  fail  to 
make  the  trustee  account  i  Mr.  Maddock^  (p.  353,  354.) 
states  the  distinction  between  express  and  implied  trusts  ; 
but  why  may  not  an  express  trust  be  created  by  the  pro- 
vision of  statute,  as  well  as  by  deed  or  will  ?  No  authori- 
ty is  cited  by  him  for  this  distinction ;  and  when  be  says 
express  trusts  are  created  by  deed  or  will,  he  could 
not  mean  to  say,  that  they  could  be  created  in  no  other 
way.  He  observes,  "  That  every  cestui  que  trusty  whether 
a  volunteer  or  not,  with  or  without  consideration,  is  entitled 
to  the  aid  of  a  Court  of  equity,  to  avail  himself  of  the 
benefit  of  the  trust ;  and  as  between  the  cestui  que  trust  and 
his  trustee,  (unless  the  trustee  is  such  by  implication  only,) 
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182S.  the  ststQte  of  limitations  does  not  apply.'*  (1  Bro.  C.  C. 
5£1.  17  Vesey^  37.)  Whence,  then,  is  the  notion  derived, 
that  if  there  is  a  remedy  at  law  upon  a  direct,  or  which 
is  Ihe  same  thing,  upon  an  express  trnst,  the  statute  of 
limitations  may  be  pleaded  in  eqaity,  between  the  trustee 
and  cestui  que  iruit9  The  cases  referred  to  in  15  Vtn. 
125.  are  directly  against  soch  a  notion. 

Suppose  ttf .,  by  writing,  acknowledges  that  he  has  re- 
ceived from  JB.,  RaphaePi  picture  of  Paul  preaching  at 
Aihentj  as  the  property  of  C,  to  be  delivered  to  him  in 
six  weeks;  and  upon  demand  made,  seven  years  afterwards, 
jB.  should  refuse  to  deliver  the  picture.  An  action  of 
trover  or  detinue  might  have  been  brought  at  law,  and 
would  have  been  barred  by  the  lapse  of  time.  But,  if  a 
bill  in  equity  were  filed  for  the  delivery  of  the  picture, 
would  the  depositary,  a  mere  trustee,  not  acquiring  tb)e 
possession  as  a  wrong  doer,  nor  as  a  purchaser,  be  per- 
mitted to  say,  that,  by  thie  lapse  of  time,  the  picture  had 
become  his  i 

Bills  by  legatees,  or  next  of  kin,  for  legacies,  or  dis- 
tributive shares,  are  not,  in  equity,  within  the  statute ;  yet, 
there  is  a  remedy  at  law,  given  by  statute.  (1  JV*.  A.  JL. 
314,  316.  s.  19, 20.)  In  Webster  y.  Webster,  (10  F«.  93.) 
there  was  a  suit  against  an  executor  for  a  debt.  Though 
Sir  Wm.  Chant  (17  Ves.  96.)  says,  *<  as  our  statute  bars 
only  legal  remedies,  of  course  it  has  no  direct  operation 
upon  trusts,  for  which  there  is  no  remedy  but  in  Courts 
of  equity,''  he  does  not  mean  to  be  understood,  that  where 
there  is  a  remedy  at  law,  there  can  be  no  trust;  or  that 
the  statute  will  be  a  bar  in  equity ;  for  he  distinctly  as- 
serts, in  another  place,  '^  that  no  time  bars  a  direct  trust, 
as  between  trustee  and  cestui  que  trust.^^  He  means  only, 
that  the  statute  does  not  apply  to  trusts  which,  in  their 
origiftj  were  mere  creatures  of  equity.  That  the  language 
used  by  Lord  Redesdale,  (2  Sch,  tf  Lef.  630.)  applies 
only  to  constructive  trusts,  or  trusts  by  implication,  is  evi- 


CASES  IN  CHANCERY.  105 

d«nt  from  the  instance  cited  by  him,  from  the  case  of  1823. 
Lockey  v.  Zjockey^  {Prec.  in  Ch^  518.)  of  an  implied  trust 
in  the  receiver  of  the  profits  of  an  infant's  estate;  and 
where  a  direct  trust,  constituted  by  the  act  of  the  parties,  ^ 
18  distingnished  from  it.  The  case  of  Medlicott  v.  O^DoneU^ 
(1  BaS  fy  Beattyf  166.)  coincides  with  this  distinction; 
and  so  do  the  cases  cited  from  4  Bro.  125.  138.  3  P.  Wms. 
322.  In  the  case  of  IVych  v.  The  East  India  Company^ 
(3  P.  JVmt.  309.)  there  was  a  contract  on  the  part  of  the 
company;  they  were  in  no  sense  trustees,  but  merely 
debtors.  It  might  as  well  be  contended,  that,  in  every 
case  of  administration  or  executorship,  where  the  legatees 
or  next  of  kin  were  infants,  that  upon  the  neglect  of  the 
administrator  or  executor  to  sue  for  debts  from  third 
persons  the  statute  did  not  apply. 

Again,  in  regard  to  the  dividends  on  share  No.  41 ;  an 
ofier  to  account  will  take  a  case  out  of  the  statute  of  limita- 
tions: (Earl  of  Pomfret  v.  Lord  Windsor,  2  Ves.  485.) 
A  fortiori,  must  the  resolution  by  the  company,  in  this 
case,  of  the  16th  JVbv.  1804,  have  that  effect.  The  in- 
junction to  retain  the  certificate  and  dividends,  and  not 
to  issue  a  new  one,  until  the  sum  due  on  the  share,  with 
interest,  should  be  paid,  necessarily  implied,  that  when 
such  payment  should  be  made,  the  right  to  the  share  and 
dividends  would  become  perfect.  J.  fy  A.  K.  confided  in 
that  implication.  The  price  of  the  share,  with  interest, 
was  recovered  by  the  society  of  the  representative  of 
L.O.,  under  the  decree  of  the  24th  oiJuly,  1&20,  and,  there* 
upon,  the  implied  engagement  of  the  company  became  ab- 
solute and  binding.  If  this  conclusion  is  not  sound,  the 
defendants  might  as  well  insist  upon  length  of  time,  in 
bar  of  tbe  right  to  the  share  itself.  Again ;  the  pleas,  as 
to  the  dividends  on  this  share,  prior  to  the  1st  of  July, 
1815,  and  as  to  the  dividends  on  the  six  shares  transferred 
by  L.  (?.,  ought  not  to  have  been  allowed,  as  the  answer 
alleges  facts  inconsistent  with  the  plea.    The  effect  of  the 
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1823.  statute  on  the  account  ofJ.K.  against  the  company,  is 
not  adverted  to,  because,  under  the  leave  given  to  amend, 
the  plaintiffs,  whatever  may  be  the  decree  on  the  re- 
hearing, without  waving  the  points  urged  on  the  hearing, 
will  state  facts  relative  to  that  account,  sufficient  to  take  it 
out  of  the  statute. 

The  Chancellor.  The  defendants  have  pleaded  the 
statute  of  limitations  to  so  much  of  the  bill  as  seeks  satis- 
faction for  the  dividends  or  profits  on  seven  shares  of  the 
stock  of  the  society,  assigned  by  Leonard  Gansevoort  to  J*. 
^  A.  JEane,  and  which  accrued  between  the  1st  of  May  and 
9th  of  October f  1804 ;  and  to  so  much  of  the  bill  as  seeks 
si^tisfaction  for  the  dividends  or  profits  on  a  share  of  ihe 
said  stock,  described  in  the  bill  as  share  No.  41,  prior  to 
the  1st  Jti/y,  1815,  and  also  to  so  much  of  the  bill  as  calls 
for  an  account  and  payment  of  moneys  alleged  to  have  been 
advanced  or  paid,  laid  out  or  expended,  for  the  use  of  the 
society,  or  at  their  request,  by  J.  If.,  between  the  1st  of 
Majfj  1808,  and  the  15th  of  October,  1814. 

The  cause  was  set  down  for  hearing,  and  argued  upon 
the  bill  and  plea ;  and  on  the  16th  of  October ,  a  decretal 
order  was  entered,  declaring  and  adjudging  the  plea  to  be 
good  and  sufficient  to  so  much  of  the  bill  as  it  covered.  A 
rehearuig  was  applied  for,  in  respect  to  the  claim  for  the 
dividends,  and  granted.  A  revision  of  the  decree  allowing 
the  plea,  as  to  the  account  of  J.  K.  against  the  society  for 
the  expenditure  of  moneys  for  their  use,  was  not  asked  for 
in  the  petition  for  a  rehearing.  I  had  allowed  the  plea  as 
to  that  charge,  because  more  than  six  years  had  elapsed 
between  the  date  of  the  last  item  in  the  account,  and  the 
filing  of  the  bill,  and  because  no  admission  of  the  account, 
or  of  any  part  of  it,  appeared  to  have  been  made  within  the 
six  years,  by  or  under  the  authority  of  the  society. 

The  cause  has  been  well  and  ably  argued  upon  the  re- 
hearing, and  I  have  attentively  examined  all  the  authorities 
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to  which  I  have  been  referred,  or  to  which  I  have  been  di-       1823. 
rected  by  my  own  researches,     I  have  likewise  bestowed 
the  best  consideration  in  my  power,  on  the  reasoning  of  the 
counsel,  and  the  doctrine  of  the  cases,  with  a  view  to  arrive 
at  a  just  and  satisfactory  conclusion. 

1.  The  first  point  is,  as  to  the  dividends  or  profits  on 
the  seven  shares,  between  May  and  October^  1 804. 

The  bill  charges  that  L.  Gr.,  on  the  10th  of  September ^ 
1804,  owned  seven  shares  of  stock  of  the  Hamilton  Manu- 
facturing Society^  and  that  he  then,  for  a  yaluable  consi- 
deration, assigned  them  to  J,  fy  A.  Kane^  with  all  the  pro- 
fits arising  thereon,  from  the  Istof  .Afciy  preceding,  by  an 
endorsement  on  the  certificates  for  those  shares,  and  which 
certificates  were  under  the  corporate  seal  of  the  society. 
The  certificates  were  delivered  by  J.  fy  A.  Kane  to  the  so- 
ciety, or  to  their  factor  for  them,  and  by  them  retained ; 
and  on  the  9th  of  October^  1804,  new  certificates  for  six  of 
the  shares  were  given  in  lien  of  the  former  ones,  ^'  thus  re- 
cognising," as  the  bill  charges, ''the  right  of /.  if  A.Kane  to 
the  shares,  and  to  the  profits  thereon,  from  the  1st  of  May 
preceding."  The  bill  further  charges,  that  the  society, 
notwithstanding  they  became  trustees  to  /.  Sf  A.  Kane  for 
the  profits  aforesaid,  refused  to  pay  the  profits  arising'  on 
tbe  seven  shares  between  May  and  October^  though  they 
were  frequently  demanded  of  the  society  and  of  their  factor, 
and  that  the  refusal  was  under  ''  the  false  and  frauduFent 
pretence"  that  the  profits  had  been  carried  to  the  account 
of  £f.  O.  with  the  society  and  their  factor,  and  that  on  such 
account  he  was  indebted  to  the  society,  on  the  9th  of  OctO" 
beTj  1804,  beyond  these  profits. 

It  is  further  stated  in  the  bill,  that  the  account  of  L.  Cr« 
with  the  factor,  (and  which  factor  received  the  rents  and 
profits  doe  to  the  society,  and  kept  the  accounts  of  the  so- 
ciety, and  with  the  stockholders,  and  paid  them  their  pro- 
fits under  the  direction  of  the  society,)  stood  on  his  books 
of  the  date  of  the  9th  of  October ,  1804,  with  a  credit  of 
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1823.  dividends  to  1st  of  Jlfay,  1804,  and  a  balance  due  to  the 
society  of  867  dollars  and  79  cents  for  glass,  and  that  the 
dividends,  so  credited,  had  arisen  on  the  seven  shares,  and 
been  duly  declared  and  authoriced  to  be  paid.  The  further 
credit  which  had  accrued  to  L.  O.  for  profits  on  the  seven 
shares,  from  the  1st  of  May  to  the  9th  of  October^  1804, 
amounted  to  565  dollars  and  52  cents,  and  had  been  actually 
credited  to  L.  G.  on  the  books  of  the  factor  to  that  amount, 
and  had  been  duly  declared  and  authorized  to  be  paid  on 
those  shares.  But  it  is  averred,  that  there  never  had  been 
dny  actual  payment  of  these  dividends  so  accrubg  between 
May  and  October^  to  L.  Gr.,  and  that  the  society,  notwith- 
standing  "  the  false  and  fraudulent  pretence  aforesaid,"  re- 
ceived and  held  the  same  in  trust  for  Jl  Sf  A.  Kane^  and  are 
now  liable  to  account  for  the  same  with  all  the  interest  which 
'  had  accrued  thereon.  The  payment  has  been  withheld  un- 
der the  fabe  and  fraudulent  pretence  thai  these  profUs  had 
been  accounted  for  with  L.  O.  The  bill  then  states,  that  the 
claim  to  the  dividends  on  the  seven  shares,  from  the  1st  of 
May  to  the  9th  of  October,  1804,  was  duly  assigned  for  a 
valuable  consideration,  on  the  5th  o{July,  1819,  by /.JT., 
survivor  of/,  fy  A.  Kane,  to  the  plaintiff,  O.  JTafie,  who  now 
claims  the  same. 

These  are  all  the  material  facts  in  the  bill,  respecting  that 

particular  claim ;  and  I  cannot  consider  that  claim  as  being, 

on  the  9th  of  October,  1804,  or  at  any  time  since,  a  mere 

inonc"of  shades  technical  trust,  the  creature  of  a  Court  of  equity,  and  cog- 

rn7or°po^ated"  sizable  Only  in  equity.     The  profits  on  those  shares,  from 

company,  pas-  ihe  1st  ofMau,  passed  with  the  assignment  of  the  shares  on 

sei    also     the    ,      ,  ^  ,      ,^    _;     •      _  __,  "^  ^  ^ 

growing  profits  the  10th  of  September.  They  were  growmg  profits,  not 
andean  Action  ^^^^  ascertained  and  liquidated  or  appropriated,  and  they 
at  law  to  re-  passed  with  the  shares  themselves  as  incident  thereto,  not 

cover  such  pro-  *^  ' 

fits  after  they  Only  by  the  express  words,  but  by  the  legal  operation  of 
ed\nd^decia°-  the  assignments ;  and  the  society,  by  issuing  new  certificates 
•uitorthe  al!  to  X  ^  A.  Kane,  on  the  9th  of  October  following,  found- 
^guce.  ed  upon  the  assignments,  did,  in  the  language  of  the  bill. 
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recognise  their  right  under  the  assignments,  and  which  right  1 823. 
was  jast  as  valid  to  the  intermediate  profits,  as  to  the  shares 
to  which  they  were  attached.  The  society,  as  to  those  profits, 
were  liable  to  account  to  J.  fyA.  Kane^  as  being  owners  of  the  _ 
stock  before  those  profits  had  been  ascertained  and  declared. 
An  action  of  account  would  have  Iain  against  the  society, 
io  the  character  of  receivers  of  so  much  money  for  the  use 
of/.  fyA.  Kane.  I  apprehend,  also,  that  an  action  on  the 
case,  for  so  much  money  had  and  received  to  the  use  of 
the  assignees,  would  have  lain  against  the  society.  The 
pretence  that  those  intermediate  profits  had  been  accounted 
for  with  L.  Gr.,  the  bill  avers  to  have  been  a  false  pre« 
tence,  and  that  there  never  had  been  any  payment  of  those 
profits  to  L.  6.,  and  that  the  society  held  the  same  in 
trust  for  J.  Sf  A.  Kane.  The  society  had  been  put  in  de- 
fault by  a  demand  and  refusal,  which  is  averred.  We 
must  assume  these  allegations  of  fact  in  the  bill  to  be  just 
and  true ;  and  a  plain  case  of  a  demand,  actionable  at 
common  law,  is  stated  in  the  bill.  The  facts  charged 
prove  the  validity  and  legality  of  the  demand.  There  is 
not  even  colour  given  by  the  bill  to  the  inference  of  any 
real  defence  on  the  part  of  the  society,  if  an  action  at  law 
had  been  brought  by  J.  if  A.  Kane  after  the  9th  of  October ^ 
1804.  If  the  factor  had  credited  these  profits  to  L.  Gr., 
he  did  it  without  authority  from  the  society,  for  none  is 
pretended,  and  L.  G.  had  no  right  to  ask,  demand,  or 
receive  these  profits  on  the  face  of  his  assignment.  The 
right  of  J.  fy  A.  Kane  to  these  profits  was  not  con- 
tingent or  executory,  but  absolute;  and  from  the  facts 
charged  in  the  bill,  the  conclusion  was  very  properly 
drawn,  that  the  pretences  upon  which  the  society  refused 
to  accede  to  the  demand  of  payment,  were  false  and 
fraudulent. 

But  it  is  quite  unnecessary  to  examine  into  the  merits 
of  the  defence  which  the  society  might  have  set  up  in  op- 
position to  the  claim  of/,  fy  A.  Kane,  in  case  an  action  at 
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1823.  Isfc^t  or  in  equity,  had  been  brought  in  due  season.  It  is 
sufficient,  for  the  purpose  of  the  present  inquiry^  that  the 
assignees  of  the  stock  had  a  remedy  at  law  for  the  profits 
or  dividends;  and  we  have  no  reason  to  suppose  that 
their  legal  remedy  would  not  have  been  as  full  and  effec- 
tual, in  reference  to  that  specific  demand,  as  a  bill  in 
equity ;  or  that  the  society  had  the  means  of  making  a 
better  defence  at  law  than  in  equity.  What,  then,  I  may 
be  permitted  to  ask,  is  to  take  this  part  of  the  demand  out 
of  the  statute  of  limitations  ?  The  counsel  for  the  plaintiffs 
contend,  that  this  is  the  case  of  a  direct  or  express  trust 
between  trustee  and  cestui  que  trust j  and  so  not  within  the 
statute ;  and  they  have  likewise  contended,  (though  I  do 
not  perceive  that  this  point  has  been  pressed  upon  the  re- 
hearing,) that  the  defendants,  upon  the  dissolution  of  the 
corporation,  became  trustees,  by  virtue  of  the  act  of  the 
9th  o(Jpril,  1811,  {\JV.R.L.  sess.  34.  ch.  235.)  and 
were  bound,  by  the  directions  of  the  statute,  to  pay  all 
the  corporate  debts,  of  which  this  was  one. 

The  objection,  that  the  society  held  the  money  in  ques- 
tion in  the  character  of  trustees,  and  that  this  was  a  trust 
which,  upon  equity  principles,  was  not  within  the  statute^ 
has  been  the  main-,  object  of  discussion  in  the  cause ;  and 
there  is  -ground  for  a  good  deal  of  embarrassment  in  the 
examination  of  the  question,  arising  from  the  loose  manner 
in  which  the  rule  is  often  mentioned  in  the  books,  and  the 
want  of  consistency,  as  well  as  precision,  in  the  series  of 
cases  applicable  to  the  point. 

I  cannot  assent  to  the  proposition,  that  all  cases  of  direct 
and  express  trust,  and  arising  between  trustee  and  cestui 
que  trusty  are  to  be  withdrawn  from  the  operation  of  the 
statute  of  limitations,  notwithstanding  a  clear  and  certain 
rentedy  exists  at  law.  The  word  trust,  is  often  used  in 
a  very  broad  and  comprehensive  sense  Every  deposit  is 
a  direct  trust.  Every  person  who  receives  money  to  be 
paid  to  another,  or  to  be  applied  to  a  particular  purpose 
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to  which  he  does  not  apply  it,  is  a  trustee^  and  may  be       1833. 
sued  either  at  law  for  money  had  and  received,  or  in 
equity,  as  a  trustee,  for  a  breach  of  trust.  ( WilleSf  Ch.  J.,  in 
Seott  V.  Surman,  WUlesU  Rep.  404,  405.)  The  reciprocal 
rights  and  duties  founded   upon  the  various  species  of 
bailment,  ahd  growing  out  of  those  relations,  as  between 
^'  hirer  and  letter  to  hire,  borrower  and  lender,  depositary 
and  person  depositing,  a  commissioner  and  an  employer, 
a  receiver  and  a  giver  in  pledge,"  are  all  cases  of  express 
and  direct  trust ;  and  these  contracts,  as  Sir  William  Jones 
observes,  (Jones  on  Bailment,  p.  2.)  are  "  among  the  prin- 
cipal springs  and  wheels  of  civil  society."     Are  all  such 
eases  to  be  taken  out  of  the  statute  of  limitations  under  the 
notion  of  a  trust,  when  one  of  the  parties  selects  his  remedy     The  trtuia 
in  this  Court?  A  review  of  the  decisions  will  enable  us,  courtof  ij,* 
as  I  apprehend,  to  deduce  from  them  a  safer  and  sounder  ^7  ^*^^^^^ 
doctrine;* and  to  establish,  upon  the  solid  foundations  of  fectad  by  the 
authority  and  policy,  this  rule,  that  the  trusts  intended  by  tltlons,^    ^tl 
the  Courts  of  equity,  not  to  be  reached  or  affected  by  the  J.j^'^and^^^IJjil 
statute  of  limitations,  are  those  technical  and  continuing  tinuing  trusts, 
trusts  which  are  not  at  all  cognizable  at  law,,  but  fall  at  'all  ^cogla- 
within  the  proper,  peculiar,  and  exclusive  jurisdiction  of  "^^^^  **  **"• 
this  Court. 

The  earliest  case  I  have  met  with  on  the  subject,  is  that 
of  Harrison  v.  LucaSj  (1  Ch*  Rep.  67.  10  Car.  I.)  in 
which  a  plea  of  the  statute  of  limitations  was  overruled, 
and  the  Court  was  of  opinion  the  plaintiff  had  no  re- 
medy at  law.  The  case  is  so  briefly  stated,  that  we  can- 
not attach  much  weight  to  it.  We  do  not  know  even  the 
cause  of  action ;  and  it  is  only  to  be  noted  for  suggesting 
the  very  distinction  taken  and  acted  upon  afterwards. 
But,  in  the  time  of  Charles  II.  there  were  some  decisions 
which  applied  the  doctrine,  that  trusts  were  not  within  the 
statute,  to  cases  that  would  not  now  be  deemed  to  warrant 
the  application. 

Thus,  in  Heath  y. Henley,  (I  CL  Cas.  20.  i  Ch.  Rep.5.  /  3 
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15  Car.  II.)  the  defendant  was  sued  for  an  account  of 
moneys  received  by  him  as  a  prothonotary  of  the  K.  B.,  for 
and  on  behalf  of  theCh.  J.,  who  was  the  plaintiff's  testator. 
The  plea  of  the  statute  of  limitations  was  objected  to,  on 
the  ground  that  this  was  a  trust  not  within  the  statute,  and 
the  defendant  was  ordered  to  answer^  According  to  this 
case,  then,  every  person  who  receives  money  to  another's 
use,  is  a  trustee,  who  is  to  be  placed  out  of  the  protection 
of  the  statute,  if  the  party  elects  to  sue  him  in  Chancery, 
instead  of  suing  him  at  law ;  but  I  am  persuaded  that, 
upon  the  authority  of  the  more  modern  cases,  such  a  pro<- 
position  cannot  be  maintained.  So,  in  Sheldon  v.  fFeM- 
man,  (I  CA.  Cos.  26,  15  Car.  II.)  the  bill  was  for  an 
account  of  money  delivered  by  the  testator  to  the  defendant 
to  compound  for  his  estate  sequestered  by  government, 
and  the  statute  was  pleaded,  and  the  plea  overruled,  be- 
cause the  money  was  delivered  on  a  trust.  The  same  ob- 
servation will  apply  to  this  case  ;  an  action  at  law  would  lie 
for  money  had  and  received ;  and  if  the  decision  was  sound 
equity  doctrine,  it  would  follow,  that  the  party  seek- 
ing for  an  account  of  his  money,  could,  at  his  pleasure, 
escape  from  the  bar  of  the  statute,  by  shifting  the  suit 
from  one  forum  to  another.  It  would  likewise  put  an  end 
to  the  well  known  and  vastly  convenient  and  remedial 
action  at  law  for  money  had  and  received,  in  every  case 
where  the  demand  was  of  six  years  standing,  and  it  would 
go  very  great  lengths  towards  defeating  the  policy  and 
provisions  of  the  statute.  Again ;  in  Lord  HoUis^s  case, 
(2  Vent.  345.  26  Car.  II.)  lOOl.  was  lent  by  his  wife,  to 
be  disposed  of  as  she  should  direct ;  and  on  a  bill  for  the 
money,  the  plea  of  the  statute  was  overruled,  as  this  was 
looked  upon  as  a  depositum^  and  a  trust  thereon  to  the 
wife.  This  case,  if  it  were  a  just  authority,  would,  in  a 
great  degree,  annihilate  the  action  at  law  for  money  lent ; 
and  as  Lord  Hardwicke  observed,  in  a  case  which  I  shall 
presently  mention,  ^'  every  bailment  might  as  well  be  said 
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t&kem  trust  as  this-"    I  hdve,  iberefore,  do  difficuky  ,10      1828. 
cHsregarding  tbe  tothority  of  these  four  loose  and  carelessly   N^'^/'^^ 
re|»orted  eases  in  the  time  cf  Chirks  II.,  in  which  we  v. 

hate  only  a  brief  note  of  the  decision,  withoot  any  roaao^^  Bi,oo»oocp, 
ilig  or  illustration. 

It  k  well  settled,  that  the  statute  of  limitations  is  a  good  The  statute 
plea  in  equity,  as  well  as  at  law.  This  has  been  the  l^s  a  g!wd  piM 
tmifomly  aeknowkdged  doctrine  ever  since  the  statole  *^eU  ^"aUa!!^ 
otJac^h  was  enacted.  A  demand  for  2000  pounds  was  held 
barred  by  the  statute,  as  early  as  9  Chark§  I.,  in  Kennedy  ▼• 
f^anUte;  (I  Ch.  Rep.  98«)  am)  agam,  in  Pearson  v;  Pul* 
ley,  (1  Ch.  Coi.  103.  20  Car.  II.)  the  Lord  Keeper  said, 
he  considered  20  years  to  be  a  fit  time  within  which  a 
mortgage  was  to  be  redeemable,  in  imitation  of  the  ttatdt# 
of  limitations  in  real  actions.  So  early  were  the  ssalutes 
Of  limitations  admitted  to  be  the  role  of  decision  in  e<)aity, 
as  well  a»  at  law ;  and  though  the  Courts  of  eqnitp  werw 
not  vHthin  tbe  words  of  the  statutes,  the  timer  prtseiMd  bjr 
them  wa»  adopted  by  analogy,  as  a  fit  and  just  period  for 
a  bar  m  equity  of  analogons  claims.  The  great  an< 
marked  eitception  to  this  ordmary  applkaooii,  of  liie 
statute  to  equity  cases,  exists  in  the  matter  of  trasls  ftlling 
excfcisitely  within  equity  jurisdiction. 

llbe  first  case  that  gave  any  thing  Kke  preeisuw  to  the 
<lefinition  of  a  trust,  not  affected  by  the  statutes,  was  that 
of  Lackey  v.  Lackey,  decided  by  Lord  MaedeefiM,  m 
1719.  {Free,  in  Ch.  518.)  That  was  a  bill  for  an  account 
of  the  profits  of  an  estate  received  while  the  plaintiff  was 
am  infitttt,  and  the  bill  was  not  ffled  nmil  sbc  years  after  he 
came  of  age.  The  case  does  not  state  the  exact  character 
and  relation  of  the  defendant ;  though  I  should  infer,  firoos 
epoe  part  of  the  case,  that  the  defendant  bad  been  in  pos- 
sessioD,  and  received  the  profits,  not  as-  a  tort-feasor,  but 
nmiet  an  eigreemaU,  constttnting  him  a  trnsase  for  dM 
hiAuit.  The  Lord  ChsoiceHor  was  clearly  of  ophMon, 
'*  that  wheie  one  remeee  Ifa  prafite^  of  ois  i^loM^e  esMis, 
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JUmm 


18S8*    land,  six  years  after  bis  coroiog  of  age,  he  brings  a  bill  for 
^lan  account,  the  statute  of  limitations  was  a  bar  to  such 
/  suit,  as  it  would  be  to  an  action  of  account  at  common  lau; 
BloopouoikI  fy^  ^IjJ^  receipt  of  the  profits  of  an  infant's  estate  was  not 
iuch  a  truit  as^  being  a  creature  of  a  Court  of  equity ^  the 
statute  shall  be  no  bar  to,  for  he  might  have  had  bis 
aeiion  of  account  against  him  at  lawj  and,  therefore,  no 
necessity  to  come  into  this  Court  for  the  account*    If 
the  infant  lies  by  for  six  years  after  he  comes  of  age,  as 
ie  is  barred  of  his  action  of  account  at  lawy-  so  shaU  he  be 
of  his  remedy  in  this  Court;  and  there  is  no  sort  of  dif- 
ference in  reason  between  the  two  cases.'' 
But    tho8e\    '^^^  doctrine  of  this  case  is,  that  the  trusts  which  are 
cnitu    whichlnot  within  the  statutes,  are  those  which  are  creatures  of 
an^racreaw^  Court  of  equity,  and  not  within  the  cognisance  of  a 
S?"'i!j**l!!li  Court  of  law;  and  that  as  to  those  other  trusts' which  are 
Within  the  cog- 1  tlie  ground  of  an  action  at  law,  the  statute  is,  and  in  reason 
Coun  of  lAWyjMght  to  be,  as  much  a  bar  in  the  one  Court  as  in  the 

3JJ  ^Jie^'o/^*'**?^  J^^b^^  ^^*° 

I'lmitatioiM*   j  it  would  be  a  bar  to  anaction  of  account  at  common  law 

/  for  the  same  ibatter,  and  for  which  the  party  might  have 

i  had  his  action  of  account*    The  case  was  so  understood 

by  Lord  Redesdale^  and  he  cites  it  with  approbation  in  a 

case  which  I  shall  hereafter  refer  to,  to  show  that  a  Court 

of  equity  is  as  much  barred  as  a  Court  of  law  by  the 

statute  of  limitations. 

This  single  case,  resting  upon  such  authority,  and  with 

such  marked  and  significant  discrimination  between  the 

character  of  the  trusts  that  are  within 'and  without  the 

operation  of  the  statute,  appears  to  me  to  be  decisive  upon 

flie  point  now  under  consideration. 

The  case  otLaujky  v.  Lawley^  (9  Mod.  Rep.  33.  9  0. 

L)  arose  soon  after,  before  the  same  Lord  Chancellor; 

and  it  cannot  readily  be  supposed  that  be  intended^  by  any 

diing  in  this  case,  to  interfere  with  a  rule  he  had  shortly 

before  so  explidtly  declared  and  illustrated.    In  this  case. 
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lands  were  settled  by  will  on  trustees ;  and  one  of  the  trusts      ]  823. 

was,  that  if  the  son's  wife  survived,  she  was  to  receive  the  ^^^^^v^t^ 

Kaxs 
rents  and  profits  of  the  lands,  as  the  same  were  at  that  time         v. 

let. .  Her  husband  afterwards  greatly  increased  the  renu,  ^''^'^^°*^' 
and  apon  his  death  the  wife  enjoyed  the  whole  of  the  rents, 
making  no  distinction  between  the  original  and  the  addi- 
tional rent  A  number  of  ye^rs  after  her  death,  her  ex- 
ecutor was  sued,  by  the  devisee  in  tail,  being  a  grandson  of 
the, testator,  for  an  account  of  the  surplus  rents  received  by 
her  and  by  her  executor.  The  plea  of  the  statute  of  limi^ 
tations  was  overruled,  *^  because  the  estate  hi  law  was 
in  trustees,"  and  the  executor  was  decreed  to  account 
for  the  improved  rents  received  by  her,  or  by  him  since  her 
death. 

There  »  no  reason  given  for  this  decree,  but  what  is  to 
be  uiferred  firom  the  single  observation,  that  the  ettate  in 
law  was  in  tnateeif  and  that  must  be  understood  to  mean 
that  the  plaintiff  in  the  bill  had  not  the  legal  title,  and 
could  not  have  maintained  an  action  at  law.  The  legal 
estate  was  in  trustees,  in  trust  *'  to  the  first  and  every  other 
son  and  sons  of  Sir  T%ma$  in  tail  male,"  and  the  plaintiff 
was  such  a  son.  This  construction  of  the  case  renders 
Lord  Maedufidd  perfectly  consistent  with  himself  in  the 
preceding  case.  It  is  clear,  says  Sir  Wm.  Crrantf  when 
commenting  upon  this  case,  (2  Mtrivale^  360.)  "  that  un- 
der any  other  circumstances,  the  demand  for  these  rents 
would  have  been  barred ;  but  it  was  considered  thai  $9 
long  as  ike  trust  subsisted^  so  long  it  was  impossible  that 
the  cestui  que  trust  could  be  barred.  The  cestui  que  trust 
could  only  be  barred  by  barring  and  excluding  the  estate 
of  the  trustee."  I  cannot  but  think,  with  very  great  respect, 
that  the  Master  of  the  Rolls  is  not  very  clear  and  satisfac- 
tory m  his  commentary  iq>on  the  case.  It  was  not  a  suit 
between  trustee  and  ces^ut  que  trust.  The  trustees  seiied 
of  the  legal  estate  under  the  settlement  were  not  sued,  and 
yet  he  says,  the  cestui  qus  trust  could  only  be  barred)  by 
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1883.      barring  the  estate  of  the  trustee.    It  was  a  suit  by  one 

^i^^'ii  "^ifc  ^  cestui  que  iriut  against  the  representative  of  another  ^etiui 
Y.  que  trustf  for  receiving  more  of  the  rents  than  belonged  ta 

Bloop»ood.  jjgy .  jmj  J  5^  jj^j  g^Q^  reason  why,  as  between  rte«,  tbt 
statute  should  not  have  applied,  unless  we  adopt  the  plain 
rule  upon  which  alone  the' decision  is  intelligible  and  just, 
that  the  plaintiff  was  a  cestui  que  trusty  without  any  lill^ 
or  remedy  at  law, 
'Atett  is  no      It  is  a  ganeral  rale  in  the  books,  that  there  is  no  staiulf 

utloM  **  tc)"°a  of  limitation*  to  a  charge  upon  an  estate*  Thus,  in  CoUins  v. 

charge    upon  Qaodall,  (2  Vem.  23^.)  the  sutote  was  pleaded  to  a  bill 

an  eftat«.  '   ^  '  ^ 

for  rent  charged  on  land  by  will,  and  it  was  held  that  it  did 
not  apply ;  and  so  again,  in  the  modero  case  of  Sti$ckhou$e 
V,  Barnston,  (10  Vesey^  453.)  the  Master  of  the  Rolls  said, 
that  in  equity  the  statute  is  never  permitted  tp  prevail 
against  a  legal  rent  charge.  And,  in  JforUm  v.  IVrnK, 
(2  P.  Wms*  144.)  a  wife,  before  marriage,  bad  conveyed 
h^r  estate  in  trust  t^  her  separate  use,  and  during  covers 
tiire  had  borrowed  money  uppn  bond.  The  beiid  was  bdd 
voidt  A^d  aft^r  her  death  a  bill  was  filed  agaipit  bar  hus- 
band and  her  e;(ecutor9.  The  Master  of  ihe  Rolls  beM, 
*  that  her  separate  estate  was  a  trust  estate  for  the  paymMi 
of  debts;  and  speaking  in  reference  to  that  trust,  he  taid, 
^  tTMst  w^  pot  within  the  statute  of  limitatiaiis.  Theae 
CMea  Qf  obliges  ppQn  land  I  have  alluded  to  as  going  ia 
Wippprt  ^f  the  distinction,  which  I  apprehend  is  the  pve^ 
^ailing  ope,  that  the  trusts  upon  whieh  the  statute  does  not 
<ipcnratat  are  those  trusts  of  wbigb  equity  has  the  proper 
For  an  ae-  w4  the  ei^lusive  cpgniaaaoe,  I  take  it  for  granted,  as  the 
Oon  at   law  nnnmned  doctrine  in  all  these  eases,  that  an  action  at  laiw 

does  not  lie  in  '* 

the  caee  of  a  wiU  pot  lie  iu  the  case  of  a  mere  charge  upon  baid,  whesa 
oniand,whI^e  thflfa  IS  tto  pefsooal  Undertaking*  And  if  there  be  a  peiv« 
wnai"  raS^[I  ^^^  contract,  the  statute  caanot  be  pleaded  at  kw  in  the 
ta^i«*  casfsi  of  rent,  if  it  be  reserved  by  indeature,  or  eiven  on  a 

Isaae  in  writbg,  according  to  what  iraa  said  in  JHsdrdsn  v. 

Skfris^'vkfLSkwd.W. 
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We  bav^  «  series  of  decUioos  of  Lord  Hardmcke  on  tbaa      1838. 
subjecl,  in  which  I  think  it  will  appear,  that  the  distinctioD 
taken  by  Lord  Macdeifield^  io  respect  to  the  statute  of 
IiQiitatioos,  has  been  preserved. 


In  I'rtnM  V.  Heylin,  (1  4tk.  493.)  Lord  H.  held,  that     The  statute 
the  statute  was  a  bar  to  any  demand  from  one  tenant  in  demand  ^from ' 
cMiiiipo  against  another  for  an  account,  further  back  than  "ommoT''^  a- 
sU  years.     "An  action  of  aecoant,"  he  observes,  "lies  for  s^iM^  •■><><>>- 

...        er,  for  an  ac- 

one  tenapi  in  eommon  against  another,  and  such  action  count  farther 
is  expresdy  mentioned  in  tbe  statute  of  Umitations ;  and  as  yean.^^^  ^^ 
there  is  no  remedy  at  law,  (meaning  after  six  years,)  there 
can  be  no  reason  for  any  io  equity."    All  thi«  is  perfect* 
ly  intelligible,  and  so  far  applicable  as  the  case  before      ' 
him  was  one  concerning  tenants  in  common.    But  the  ob- 
servation respecting  the  limitation  was  quite  unnecessary ; 
for  the  Chancellor  admitted  that  no  advantage  could  be 
taken  of  the  statute  of  limitations,  as  it  had  neither  been  . 
pleaded  nor  insisted  upon  in  tbe  answer;  tad  I  have  re- 
forred  to  tbe  case,  because  it  contained  the  sanction  of  Lord 
SairdvoHkt  to  the  mle,  that  where  the  party  has  a  remedy 
m  law,  by  an  action  of  accouot,  for  the  same  subject  mat- 
ter for  which  the  bill  is  filed,   "  there  can  be  no  reason" 
why  the  statute  of  Umitations  jihould  not  apply  to  the  suit 
in  equity,  as  well  as  to  the  suit  at  law.    What  shall  we  say,     Observation 

-  .  ,  ...  .       ,, .      .  of  Lord  Hard- 

tneo,  to  the  other  remark  m  the  same  case,  that  *'  lu  the  case  wicke,    in    i 
of  joint  tenants  or  parceners,  there  is  a  mutual  trust  between  p^^^^e  v.Hey^ 
ll»emi  smd  they  are  accountable  to  each  other  without  regard  '^'  doubted. 
to  the  length  of  time  ?"  is  it  possible,  I  would  ask,  to  make 
mich  a  distinction  between  tenants  in  common  and  joint 
tenants,  when,  by  the  common  law,  no  action  of  account 
Iq^  by  one  joint  tenant,  or  tenant  in  common,   against 
mother,  unless  he  bad  constitated  him  his  bailiff;  and 
wbeni  by  the  statute  of  4  wf  wif ,  eA.  16.  an  •action  of  ac- 
eowit  was  giveii  eqnally  to  joint  tenants  and  tenants  in 
commoii  agamst  each  other,  for  receiving  an  ondoe  pro- 
poning of  die  profits  of  the  estate.^  The  observation  of 
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1823.      Lord  JET.  was  entirely  extra-judicial;  and,  probably,  it 
might  sarely  be  placed  to  the  account  of  the  inaccuracy  of 
the  reporter;  as   it  is  well  known,  that   the  reports   of 
Atkyns  abound  in  mistakes.     Afterwards,  in  Brereton  v. 
Oamul,  (2  Atk,  240.)  which  was  a  case  of  a  bill  for  dis- 
covery, and  to  be  let  into  the  possession  of  real  estate,  and 
the  statute  of  limitatioi\s  was  pleaded  in  bar,  Liord  H.  held, 
that,  if  the  plaintiff  had  lost  his  right  by  a  legal  bar, 
Wiiere  there  he  can  have  no  remedy  in  equity.     This  case  very  clearly 
an^  Citable  shows,  that,  where  there  is  a  legal  and  an  equitable  re« 
mect*^^to"the  "*®^y»  *"  rcspcct  to  the  Same  subject  matter,  the  latter  is 
same    subject  under  the  control  of  the  same  statute  bar  with  the  former* 
terisuuderthe      Again;  iu  Sturt  V,  Mcllish^  {2  Atk.  610.)  LordH.  ex- 
conuoi  of  the  pp^ssly,  and   after  much  deliberation,  adopted  the   dis- 


statute 

bar  as  the  for-  tinction  of  Lord  MacclesJUld,  as  to  the  character  of  the 
trust,  which  was  to  be  exempted  from  the  statute.  An 
account  was  stated  between  the  plaintiff  and  one  Villa 
Real,  and  a  considerable  debt  was  due  from  5.  to  V.  R,^ 
and  the  plaintiff  constituted  Fl  R.  his  attorney,  to  re- 
cover moneys  in  Por^u^o/,  and  the  whole  transaction  was 
with  the  government  of  Portugal.  The  bill  was  filed 
against  the  executor  of  V>  R,,  for  an  account,  and  the 
statute  of  limitations  was  held  to  be  a  bar  to  the  suit ;  and 
that  it  was  not  the  case  of  a  trust  unaffected  by  the  statute* 
"  A  trust,''  he  observes,  **  is  where  there  is  such  a  con- 
fidence between  parties,  that  no  action  at  law  wUl  lie,  but 
is  merely  a  case  for  the  consideration  of  this  Court ;  and 
every  bailment  might  as  weU  be  said  to  be  a  trust  as  this.'* 
In  the  next  case,  of  Pomfret  v.  Windsor,  (2  Ve$.  472.) 
the  effect  of  the  statute  upon  a  trust  was  considerably  dis- 
cussed. It  was  a  bill  to  have,  among  other  things,  exe- 
cution of  a  trust  for  raising  20,000  pounds  out  of  a  real 
estate,  at  the  distance  of  27  years ;  and,  although  a  fine 
had  been  levied.  Lord  Hardwidu  held,  tbat-a  fine  by  per- 
sons in  possession  and  non'-daim^  the  legal  estate  being  in 
trustees,  was  no  bar  to  an  equitable  charge  under  a  deed 
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of  trust,  and  to  a  claim  of  the  ce3iui  q^e  trusty  calling  1823. 
upon  the  administrator  for  an  execution  of  the  trust  of 
tlie  real  estate.  The' fine  was  levied  by  Lady  Windsor ^ 
as  administratrix,  and  guardian  in  possession  of  the  real 
estate,  and  a  trustee  of  the  20,000  pounds,  which  was  the 
charge  upon  the  land.  The  possession  was  not  an  adverse  one, 
and  the  claim  was  purely  of  equitable  cognizance  in 
respect  to  the  charge.  Yet  even  here,  Lord  H.  ob- 
served, that  the. statute  of  limitations  did  not  stand  in  the 
plaintiff's  way,  '*  for  it  was  not  pleaded  or  insisted  upon 
at  the  bar."  And,  further,  the  admissions  were  so  strong, 
"  that,  if  this  had  been  a  case  within  the  statute,  and 
that  insbted  upon  against  the  account,  it  had  been  sufficient 
to  take  the  case  out  of  the  statute."  This  case,  therefore, 
is  in  no  respect  inconsistent  with  the  distinction  which  has 
been  deduced  from  the  preceding  cases.  And  when  we 
come  ddwn  to  a  later  period,  we  shall  perceive  that  the 
analogy  between  the  legal  and  the  equitable  remedy,  when 
both  existed  in  respect  to  the  same  subject  matter,  has 
been  strongly  and  emphatically  declared,  and  strictly  and 
oniformly  preserved. 

Thus,  in  Smith  v.  Clay,  (3  Bro.  639.  note.)  Lord 
Camden  observed,  that,  ^^  as  often  as  Parliament  had 
limited  the  time  of  actions  and  remedies  to  a  certain  pe- 
riod in  legal  proceedings,  the  Court  of  Chancery  adopted 
that  mle,  and  applied  it  to  similar  cases  in  equity.  For 
vAen  the  Legislature  had  fixed  the  time  at  laio,  it  would 
have  been  preposterous  for  equity  to  countenance  laches  be- 
yond the  period  that  law  had  b^en  confined  to  by  Parliament. 
In  all  cases,'  where  the  legal  right  has  been  barred  by 
Parlianynt,  the  equitable  right  to  the  same  thing  has  been 
coocbided  by  the  same  bar."  Again;  in  Harwood  v. 
Oglaskder,  (6  Ves.  199.  8  Ves.  106.)  the  question  was 
concerning  a  trust,  in  respect  to  real  estate,  and  time  was 
not  allowed  to  operate  as  a  bar,  but  by  way  of  evidence, 
us  raising  a  presumption  of  ouster.    The  party  claiming 
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1833.  did  not  dispute  the  ttcle  of  Chose  in  pfOfisesrioti,  bntaHeged 
SI  tide  in  himself,  as  ter^nt  m  comimm;  and  the  ckse  con* 
tains  nothing  more  on  that  point,'  than  the  ddctrioe  at 
Itew,  {Doe  V.  Prosser^  Cotop.  217.)  that  the  possession  of 
one  tenant  in  common,  eo  nomine^  as  tenant  in  codhooa, 
can  never  bar  his  companion,  becaase  socb  posstssron  is 
not  adverse,  bat  in  snpport  of  the  common  title ;  and  in 
that  case,  the  Master  of  the  Rolb  observed,  that  be 
^*  should  be  sorry  to  have  it  understood  to  be  the  rule 
of  the  Court,  that  there  is  no  fimication  whatsoever  to 
trttst  estates;. and  that,  let  the  legal  tiite  once  get  into  a 
trustee,  the  eesttri  qut  trust  may  permit  others  to  enjoy  the 
property,  and  come  to  this  Court  at  any  <fistance  df  time 
for  an  account.  It  would  be  perfectly  alarming/'  He>. 
expressed  a  strong  opiniott  against  granting  the  account 
farther  back  than  six  years. 

In  Siackhouie  v.  Barnslon^  (10  P"es.  453.)  the  Master 
of'tbe  Rolls  said,  that  though  the  statute  of  limitations 
does  not  apply  to  any  equitable  demand,  yet  equity  takes 
Ae  same  limitation  in  cases  that  are  analogous  to  those  in 
which  it  applies  at  law ;  and  he  said,  that  an  account  of 
rents  and  profits  was  limited  to  six  years,  by  analogy  to 
legal  limitations. 

This  application  of  the  statute  by  analogy,  cannot  well  be 
made  to  cases  of  those  peculiar  trusts  wbich  are  the  mere 
creatures  of  equity  ;  for  there  is  no  ground  for  coroparisKMi ; 
but  when  the  same  subject  matter  of  the  demand  in  equity 
can  also  be  made  the  subject  of  an  action  at  law,  the  nde 
of  analogy  applies  in  alt  its  force,  as  Lord  Redesiale  ob* 
served,  in  Band  v.  Hopkins^  (1  Sck.  fy  Lef.  413.)  the 
statute  of  limitations  does  not  apply  in  terma  to  proceed- 
ings in  Courts  of  equity,  but  equitable  titles  are  affected 
by  analogy  to  it.  If  the  equitable  title  be  not  saed  upon, 
within  the  time  within  which  a  legal  filCe  of  (he  saiDe  na« 
ture  ought  to  be  sued  upon,  to  prevent  the  bar  of  the 
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statdte,  the  Court,  acting  by  analogy  to  the  statute,  will      1833. 
not  relieve. 

Lord  Reffe$dale^  afterwards,  in  Hof)enden  v.  Lord  wf n- 
netUy^  (3  Sch.  fy  Lef.  607.)  went  much  more  at  large  in-  ^ 
to  the  doctrine  of  the  limitation  of  actions  in  equity;  and  the 
principle  of  that  case  is,  that  if  the  equitable  title  be  not 
acted  upon  in  the  same  time  the  legal  title  should  be,  it  is 
barred.  *^  Courts  of  equity  are  bound  to  yield  obedience 
to  the  statute  of  limitations  upon  all  legal  titles  and  legal 
demands,  and  cannot  act  contrary  to  the  spirit  of  its  provi- 
sions." I  understand  this  proposition  to  mean,  that  if  the 
party  has  a  legal  title,  and  a  legal  right  of  action,  and  instead 
of  proceeding  at  law,  resorts  to  equity— instead  of  brings 
inghis  action  of  account,  or  detinue,  or  case,  for  money  had 
and  received  at  law,  files  his  bill  for  an  account,  the 
same  period  of  time  that  would  bar  him  at  law  will  bar 
bim  in  equity.  This  is  the  principle  that  pervades  the 
cases.  Lord  R.  proceeds  to  observe,  that  **  Courts  0^ 
equity  have  constantly  guided  themselves  by  the  principle, 
that  wherever  the  legislature  has  limited  a  period  for  law 
proceedings,  equity  will,  in  analogous  cases,  consider  the 
equitable  rights  as  barred  by  the  same  limitation.  I  take  tt 
for  granted,"  he  says,  'Uhat  the  position  that  trust  and  fraud 
are  not  within  the  statute,  is  qualified  just  as  Lord  Mac^ 
desfitld  qualifies  it  in  the  case  of  Lockey  v.  hotkey, ^^  We 
have  already  seen  in  what  manner  Lord  JIf.  qualifies  the 
position  as  to  trusts ;  and  what  stronger  sanction  could  Lord 
R.  have  given  th^in  this  to  the  principle  continued  in  that 
leading  case,  and  upon  which  this  whole  argument  rests  f 

He  adds,  further,  in  this  case,  that  if  the  trustee  is  in  pos- 
session, (speaking  of  real  estate,)  and  does  not  execute  bis 
trust,  the  possession  of  the  trustee  is  the  possession  of  the 
etitui  que  trust ;  and  if  the  only  circumstance  be,  that  be 
does  not  perform  his  trust,  his  possession  operates  nothing 
as  a  bar,  because  his  possession  is  according  to  his  title* 
As,  in  the  rase  of  a  lessee  for  years,  though  he  does  not 

Vol.  VIL  16 
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1823.  pay  his  rent  for  50  years,  bis  possession  is  no  bar  to  aa 
ejectment  after  the  expiration  of  his  term,  because  his  pos- 
session is  according  to  the  right  of  the  party  against  whom 
be  seeks  to  set  it  up.  Again,  he  says,  that  every  new  right 
of  action  in  equity  that  accrues  to  the  party,  whatever  it 
may  be,  must  be  acted  upon,  at  the  ftmost,  within  20  years, 
if  a  mortgagee  has  been  in  possession  for  a  great  length  of 
time,  but  has  acknowledged  that  his  possession  was  as  mort- 
gagee, and  therefore  liable  to  redemption,  a  right  of  action 
accrues  upon  that  acknowledgment.  But  if  not  pursued 
within  20  years,  the  statute  may  be  pleaded  ^  and  so  ia  * 
every  case  of  equitable  title,  {not  being  the  ease  of  a  trusieef 
where  possession  is  consistent  with  the  title  of  the  daimant^) 
it  must  be  pursued  within  20  years. 
fttatuu  It  is  easy  to  perceive,  that  the  doctrines  here  laid  down 
rec^'f^t  ***the  ^^^  ^^^  ^^^^  ^^^^  govern  courts  of  law  in  analogous  cases, 
■ameconstruc-  and  the  statute  of  limitations  receives  the  same  construction 

tion  and  appli-         .  i.       •  i  ,  .  .  «    •  »  • « 

cation,  in  a-  and  application  at  law  and  in  equity.    It  is  equally  said, 

fBMl°?n"eq Jj^y  ^^^^  ^''^"^  ^^  ^^'^  ^^  ^^"^^  '^  "^^  withiu  the  Statute,  and  it  is 
as  at  law.  well  settled  that  the  statute  does  not  run  until  the  discovery 
of  the  fraud ;  for  the  title,  to  avoid  it,  does  not  arise  until 
then,  and  pending  the  concealment  of  it,  the  statute  ought 
not  in  conscience  to  run;  but  after  the  discovery  of 
the  fact  imputed  as  fraud,  the  statiUe  runs  as  in  other 
eases.  This  was  the  true  ground  of  the  case  of  Booth  v. 
Lord  Warrington^  (1  Bro.  P.  C.  455.)  and  this  was  the 
rule  declared  in  the  case  of  the  South  Sea  Company  v. 
Wymondsell;  (3  P.  W.  143.)  and  Lord  RedesdaU,  in  the 
cjise  on  which  I  have  so  long  dwelt,  approves  of  the  rule.(a) 
In  the  case  now  before  me,  if  the  directors  of  the  HamU" 
ton  Manufacturing  Society  had  passed  the  dividend  to 
the  credit  of  /.  fy  A.  Kancj  and  there  had  been  no  demand 
and  refusal,  the  possession  of  the  fund  would  have  been  con- 
sistent with  the  title  of  the  cestui  que  trusty  and  the  sta* 
tute  would  not  have  been  a  bar.     But,  after  a  refusal  to 

(«)  See  HVoup  v.  Smith's  Executors^  («0  Johns.  Rep.  33^ 
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pay,  and  a  denial  of  title,  the  possession  becomes  adverse^       1823. 

and  it  is  as  just  and  reasonable  that  the  statute  should  run 

and  bar  the  party,  who  is  apprised  that  his  right  is  denied, 

and  yet  sleeps  on  that  right,  as  that  it  should  bar  the  Bloopooop, 

party  who  has  knowledge  of  the  fraud,  and  neglects  his 

remedy. 

The  case  of  Beckford  v.  JVadCf  (17  Vesetfj  87.)  arose 
upon  a  construction  to  be  given  to  an  exception  in  the  sta- 
tute of  limitations  of  the  island  oi  Jamaica^  which  declared 
that  the  act  should  not  be  held  to  extend  to  a  postessiou 
held  by  trustees.  The  Master  of  the  Rolls  held,  in  Aat 
case,  that  the  exception  meant  not  constructive  trusts,  but 
only  direct  or  express  trusts  between  cestui  que  iruats  and 
their  trustees,  upon  which  length  of  time  does  not  bar,  and 
ought  to  have  no  effect,  and*  that  it  did  not  extend  to  every 
equitable  question  relative  to  real  property. 

The  case  concerned  real  estate ;  and  the  observation  of 
Sir  fVm.  Cfrant^  and  which  is  so  frequently  met  with  in  the 
books,  that  time  does  not  bar  a  direct  trust,  as  between 
trustee  and  cestui  que  trusty  is  precisely  the  same  principle 
that  applies  at  law  to  tenants  in  common,  where  the  statute 
does  not  run  but  from  actual  ouster,  because  the  possession 
of  one  is  not  adverse  to  the  right  of  the  other,  but  is  in 
stipport  of  the  common  title..  It  does  not  bar,  so  long  as 
the  trust  is  a  continuing  and  acknowledged  trust.  In  fiar* 
iffbod  V.  Oglandetj  already  cited,  it  was  considered  by  Lord 
Alvanleyj  and  afterwards  by  Lord  Eldon^  that  if  a  trust 
subsisted,  so  that  the  trustee  could  recover  as  having  the 
legal  estate,  it  would  follow,  that  the  right  of  the  cestui  que 
trust,  as  against  the  trustee,  could  not  be  barred.  But 
supposing  the  trustee  was  to  deny  the  right  of  his  cestui  que 
trusty  and  assume  absolute  ownership,  is  there  any  case  in 
equity  that  would  allow  the  latter  his  remedy,  beyond  the 
period  limited  for  the  recovery  of  legal  estates  at  law  ?  So 
long  as  the  trust  ii  a  subsisting  on^  and  admitted  by  the 
act  or  declarations  of  the  parties,  no  doubt  the  statute  does 
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18SS.  pot  affect  it ;  but  wbeu  such  transactions  take  place  be- 
tween trustee  and  cestui  que  trusty  as  would,  in  the  cabC  of 
tenants  in  common,  amount  to  an  oiASter  of  one  of  them  by 
ibe  other,  I  can  hardly  suppose  that  a  Court  of  equity 
ifouM  consider  length  of  time  afterwards  as  of  no  conse* 
quence.  There  is  no  good  reason  why  the  statute  of  limi- 
latioiis  should  not  apply  to  such  a  case,  as  well  as  to  cases 
of  constrHctive  trusts,  and  to  cases  oCdetected  fraud,  and  to 
all  ather  cases  in  which  the  statute  is  assumed  as  a  rule  of 
decision. 

*<  The  geoeral  doctrine,  in  this  country,''  says  the  Master 
of  the  Rolls,  in  Beckford  v.  fVade^  '^  is  against  applying  sta- 
tutory limitations  la  cases  of  trust.  As  our  statute  bars  only 
lagal  remedies,  of  course  it  has  no  direct  operation  upon 
trusts^  for  which  there  W€U  no  remedy  but  in  Courts  of  equity.^* 
This  last  sentence  shows  what  kind  of  trusts  Sir  W,  Grant 
had  in  contemplation,  when  he  said  the  statutory  limita- 
tions did  not  apply  to  trusts ;  and  he  assumes  as  correct 
the  distinction  between  those  trusts  which  are  the  creatures 
of  equity,  and  known  there  only,  and  the  other  cases  of 
trusts,  over  which  courts  of  law  have  concurrent  jurisdiction, 
II  is  as  to  those  ^'  trusts  for  which  there  was  no  remedy, 
bat  in  courts  of  equity,"  that  the  statute  does  not  operate ; 
and  Lord  Cnmden^  as  we  have  seen^  considered  it  as  pre- 
posterous, that  the  statute  should  not  apply  to  the  equita* 
ble,  when  it  would  apply  to  the  legal  remedy. 

The  successor  of  Loid  Redesdale  expressed  his  opmion 
on  the  subject  of  the  applicaiion  of  the  statute  to  equity 
cases,  in  Medlicot  v.  O'Donnel,  ( I  Ball  h  B.  1 56.)  and  de- 
clared that  be  considered  the  statute  of  limitations  as  founded 
upon  the  soundest  principles,  and  the  wisest  policy ;  and  that 
the  Court  of  Chancery,  for  tlie  peace  of  families,  and  to 
quiet  titles,  was  bound  to  adopt  it  in  cases  iMere  the  equiUf^ 
bh  and  legal,  titles  so  far  corresponded ^  that  the  only  differ^ 
once  beiioeen  them,  was^  that  the  one  must  he  enforced  in  a 
CoUrtcf  equity^  and  the  other  in  a  Court  qflaw.  He  added^ 
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further,  that  where  there  was  no  continuiog  or  subsisting  1823. 
Irust,  the  same  principle  would  apply  In  Cholmondeley 
V.  C/tnl«fi,(2  MerivaUy  93.)  there  was  much  discussion  on 
this  subject.  The  plaintiff  claimed  to  be  euiiiled  lu  theequi-  ^ 
ty  of  redemption  of  a  mortgaged  estate  which  wasr  sub- 
sisting in  trustees,  and  he  prayed  that  the  defendant  might 
be  decreed  to  reconvey,  and  to  deliver  up  possession,  and  to 
liccount  for  the  rents  and  profits.  The  defendant  insisted, 
that  trustees  had  been  in  quiet  possession  for  upwards  of 
twenty  years,  and  be  claimed  the  benefit  of  the  statute.  The 
Master  of  the  Rolls,  in  giving  his  opinion,  stated,  that  it 
was  admitted  thcU  an  equity  of  redemption  subsisted,  in  the 
case,  and  so  long  as  it  did  bubsist,  the  question  to  whom  it 
belonged  was  open,  and  some  person  was  entitled  to  redeem. 
The  trust  subsisted.  The  mortgagee  was  trustee  of  the  legal 
estate  for  the  plaintiff,  who  had  the  equity  of  redemption. 
He  held  that  the  statute  did  not  apply,  because  the  posses- 
sion of  twenty  years  was  not  in  the  character  of  owner  of  the 
Ugal  estate,  nor  under  any  claim  of  being  so  entitled.  The 
subsistence  of  the  mortgage  had  been  all  alone:  recognised. 
£ven  at  law,  mere  possession  is  not  sufficient  to  bar  the 
claim  of  the  true  owner ;  there  must  be  something  tanta- 
mount to  a  disseisin. 

I  refer  to  this  case,  as  containing  a  clear  illustration  of 
what  is  meant  by  the  doctrine,  that  no  time  bars  in  the  case 
of  a  direct  or  express  trust,  continuing  and  subsisting,  as 
between  the  parties  to  the  trust.  In  that  case,  the  trustee 
bad  done  nothing  adverse  to  the  title  of  the 'plaintiff.  The 
legal  estate  remained  untouched,  and  the  case  x  contains, 
throughout,  an  acknowledgment  of  the  principle,  that  equi- 
table demands  will  be  barred  by  the  same  length  of  time, 
by  which,  if  it  were  a  legal  question,  in  an  action  by  which 
tke  party  sought  to  recover,  it  would  be  barred. 

There  have  been  some  decisions  in  this  Court,  which  have 
been  referred  to,  as  being  unfavourable  to  the  plea. 

In  Deeouchey.  Savetier,  (3  Johns.  Ch.  Rep.  216,  217.) 
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1823.  I  observed,  that  no  time  bars  a  direct  trust,  as  between  trus- 
tee and  cestui  que  trust,  so  long  as  thr  trust  subsists,  and  I 
referred  to  the  case  of  Choltnondeley  v.  Clinton.  But  these 
general  expressions  must  be  taken  under  the  same  restriction 


Explanation  that  is  applied  to  them  when  u^ed  m  the  books.  We  have 
^ewLS"*  vf  *®^"  ^^^  ^^^^^  '"  which  they  must  have  been  used  by  the 
?**^i?l»   ^^^'  Master  of  the  Rolls,  in  one  of  the  cases  mentioned :  and  the 

3.  p.  216.  ai  to  '  .  , 

the  plea  of  tbc  Same  undefined  language  is  used  by  Lord  Hardwicke,  in 
SLf  in  Leufellin  v.  Mackworth,  (15  Fin,  126.  T.  pi.  1.  note.) 
of  trust,  j^nd  by  Mr.  J.  Ashurst^  as  one  of  the  Commissioners,  in 
Townstnd  v.  Townsend.  ( 1  Cox,  28. )  The  maxim  is,  doubt- 
less, to  be  received  subject  to  the  distinctions  i%hich  the  deci- 
sions authorize.  But  I  am  now  led  to  apprehend,  in  conse- 
quence of  a  more  thorough  examination  of  the  question,  that 
I  did  not  lay  sufficient  stress  in  that  case,  upon  the  circum- 
stance, that  by  the  statute  law  of  this  State,  (a)  actions  at  law, 
of  debt,  detinue  or  account,  may  be  brought  for  legacies 
and  distributive  shares.  In  England,  it  is  the  proper  and  ex- 
clusive province  of  the  Courts  of  equity  to  enforce  the  pay- 
ment of  legacies,  and  distributive  shares;  and,  folloi^ing  the 
English  cases,  I  concluded  that  the  statute  of  limitations, 
did  not  apply  to  such  demands.  The  rule,  as  to  a  legacy, 
has  sometimes  been  said  to  be  upon  the  ground  of  a  trust, 
and  sometimes  that  it  is  impossible  to  say  from  what  time 
the  statute  shall  run,  as  the  legacy  is  payable  when  the 
executor  shall  have  possessed  assets  sufficient  for  debts  and 
legacies,  which  may  be  at  an  indefinite  time.  The  Master 
of  the  Rolls,  in  Smallmanv.  Lord  Hamilton,  (9  Atk,  71.) 
seemed  rather  to  be  dissatisfied  with  the  doctrine,  that  the 
statute  of  limitations  was  not  applied  to  a  legacy,  as  well 
as  to  other  cases;  but  I  assume  it  to  be  well  settled  in  Eng" 
land,  that  the  statute  does  not  apply  to  legacies  and  dis- 
tributive shares,  and  that  the  remedy ,  to  enforce  payment, 
must  he  sought  in  Chancery.  As  we,  however,  have  a  legal 

(a)  1  A*,  it  L.  91 1.  sess.  S6.  eh.  75.  seels.  19  and  20. ;  but  no  action 
at  law,  for  a  legacy,  lies  against  tenre  tenants.  (PeUetreau  y.Jtathhone, 
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remedy  provided,  by  action  at  law,  it  becomes  a  very  serious       1823. 
question,  whether  this  Court,  possessing  now  only  a  concur-  v^^v^^ 
rent  jurisdiction,  is  not  bound,  upon  established  principles,  t. 

to  apply  the  same  limitation  to  the  equitable,  which  is  given  ^^^^^'^^^' 


to  the  legal  remedy?  And  if  we  assume  it  to  be  the  rule  at   since  a  i 
law,  that  the  statute  of  limitations  does  apply  to  actions  ^?  ^**  bj*1iu! 
at  law,  for  legacies  and  distributive  shares,  then,  in  that  tutetp  recover 
view,  and  in  that  view  only,  I  have  doubts  as  to  the  sound-  tributWe 
ness  of  that  part  of  the  decision  in  Decouche  v.  Savetier.      ^Jr^e*"*"* 
In   the  still   more   recent  case  of  Coster  v.  Murray,  tuteof  lunlu- 

^'  UoDB  Will  be  a 
(5  Johns.  Ch   Rep.  522.)  I  referred,  generally,  to  what  bar  to  a  suit 

was  said  by  me  in  the  preceding  case,  that  the  statute  did  equttyt  wrweU 

not  reach  to  matters  of  direct  trust,  as  between  trustee  ■■  **  **^* 

and  cestui  que  trust ;  and  I  held,  that  the  statute  did  not 

apply  to  the  case  of  a  gratuitous  bailment  or  trust.    But 

though  that  decree  was  affirmed  in  the  Court  of  Appeals, 

yet,  I  understand,   it  was  upon  other  ground  than  that 

upon  which  I  had  rested  the  decree,  and  that  the  Judges  of 

the  Supreme  Court  did  not  consider  it  as  the  case  of  a 

trust  not   within    the   reach  of  the  statute,    because   an 

action  at  law,  of  account,  or  for  money  had  and  received, 

could  have   been  sustained  for  the  same  matter,  and  the 

equitable  remedy,  in  a  case  of  concurrent  jurisdiction,  was 

subject  to  the  same  limitation  as  the  legal.     If  1  am  not 

misinformed  as  to  the  decision,  (for  the  case  has  not,  as 

yet,  been  reported,)  (a)  it  is  a  decisive  authority,  in  favour  of 

(a)  Since  reported,  ^0  Johns.  Rep,  576 — 610.  Mr.  Ch.  J.  Spsitcsr, 
with  whom  a  majority  of  the  Court  concurred,  did  not  consider  that 
as  a  case  of  (riwt,  in  its  technical  sense ;  and  after  adverting,  with  ap- 
probation, to  the  opinion  of  Lord  Hcardwiekey  in  Siurt  v.  MeUish^ 
(2  AtL  610.)  and  showing  that  the  plaintiff  had  ample  remedy  at 
law,  he  observed,  "  I  have,  therefore,  no  hesitation  in  saying,  that, 
in  a  case  where  there  is  a  concurrent  jurisdiction  in  the  Courts  of 
common  law  and  of  equity,  the  rule  must  be  the  same,  and  the  statute 
of  limitations  may  be  pleaded  with  the  same  effect  in  the  one  Court  as 
in  the  other.  In  cases  of  trusts  and  fraud  peculiarly,  appropriately 
and  exclusively  the  objects  of  equity  jurisdiction,  according  to  the 
established  doctrine,  the  statute  cannot  be  pleaded." 
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1823.  the  doctrine  which  I  have  now  endeavoured  to  deduce 
from  the  history  of  the  cases ;  and  it  was  the  discussioii 
opon  the  appeal  in  that  very  case,  that  led  me  to  suspect 
that  I  had  been  misled  by  some  of  the  earlier  decisions,  in 
the  time  of  Charles  11.,  on  which  I  have  now  ventured 
freely  to  comment,  and  by  the  exceedingly  loose  manner 
in  which  the  rule,  as  to  trusts,  had  been  spoken  of  in  the 
books. 

My  conclusion  opon  this  branch  of  the  pl^a  is,  that 
/.  ^  Jl.  Kane^  according  to  the  statement  in  the  bill,  had 
^  a  legal  cause  of  action  existirig  in  1804,  for  the  dividends 
or  profits  arising  on  the  seven  shares,  add  that,  opon  the 
demand  and  refusal  charged  in  the  bill,  interest  com<- 
menced,  and  a  right  of  action  accrued  agftinst  the  society. 
That  right,  not  having  been  pursued  within  sht  years,  the 
plaintiffs  are  barred  at  law,  and  by  analogy  and  in  obe- 
dience to  the  statnte,  they  are,  bpon  estiiblished  principles 
of  equity,  equally  barred  in  this  Court.  ' 

The  statute  of  181 1  was  (at  least  upon  the  first  argu- 
ment) supposed  to  have   a   material  influence  upon  the 
question,  and  was  one  of  the  two  grounds  upon  which  re- 
Directors  of  sistance  to  the  plea  was  placed.     That  act  declared,  that, 
ted  '"^society'  "P^'i^  ^^^  dissolution  of  any  corporation,  the  managers  of 
whoarebysta-  j^g  afiairs  at  the  time  should  be  trustees^  with  power  to 

tute,on]t8dis-  '  <^ 

solution,  made  settle  its  concems,  collect  its  debts,  and  pay  the  debts 
power  to  settle  owifig  by  the  Corporation  at  the  time  of  its  dissolution^  and 
!kc.arre"iiStTed  ^^^^  distribution  \mong  the  stockholders.  (34  sess.  ch. 
to  the  benefit  235.)  The  reasonable  constrnction  of  the  act  is,  that  the 

ofthe  plea  of  '  .     ,  ,.     .         .    .  .        .    ••  ^    i 

the  statute  of  trustees  succeeded  to  all  the  rights  and  privileges  of  the 
imitations,  directors,  and  to  the  same  means  of  defence.  The  con- 
struction is  a  very  forced  one,  that  the  Legislature  intended 
to  compel  those  trustees  to  pay  debts  barred  by  the 
statute  of  limitations,  and  thereby  to  deprive  them  of  the 
benefit  of  the  legal  intendment,  that  a  stale  demand  is 
satisfied,  when  they  may  have  lost  the  vouchers  requisite 
to  prove  it.     They  are  undoubtedly  trustees,  by  means  , 
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of  tbc  poirars  and  duties  conferred  npon  them^  and  they      1823. 
are  not  the  more  so  by  the  ase  of  the  term  trustees.     The 
dhrectors  onder  the  charter  were  equally  trustees,  charged 

with  the  management  of  the  afihirs  of  the  corporation. 

Exeenters  and  administrators  are  also  trustees,  charged 
with  the  payment  of  debts  to  the  extent  of  the  assets ;  and 
yet  U  cannot  be  doubted,  that  they  are  entitled  to  plead 
the  statute  of  limitations.  The  commissioners,  under  a 
commission  of  bankruptcy,  are  trustees  for  the  creditors ; 
and  yet  it  is  decided,  that  the  statute  may  be  objected  to 
the  proof  of  a  debt  under  the  commission.  (Ex  parte 
Jhtddney,  16  Fes.  479.)  With  respect  to  a  class  of 
cases  construing  a  devise  to  pay  debts,  to  include  debte 
barred  by  thb  statute,  and  which  are  supposed  to  afford 
sm  argumant,  from  analogy,  the  doctrine  on  that  sub- 
ject, anppoeed  to  be  warranted  by  the  earlier  eases,  is  quite 
ovartnrned  by  tiie  latest  authorities;  and  this  I  had  occasion ' 
to  show  in  fi0O9e9elt.v.  Mari^  decided  in  August  last,  (a) 

i  hftve  a9fumed  it  as  a  settled  point,  that  the  directors 
of  the  fociety,  prior  to  its  diMolntionf  were  ehtitled  to 
plead  the  etaCnte,  in  ordinary  cases,  like  a  private  indi- 
vidrnl.  In  saiu  by  or  against  a  corporation,  the  statute 
of  lindtatiofli^  m^y  be  pleaded,  as  in  salts  between  private 
persons.  {Wfch  v.  1%$  E€$t  India  dmpany,  3  P.  Wm.  ^^^^^1^' 
309.  SomikSka  Campanyv.  Wymondi$U,  3  P.  Wm.  143.)  vate  per>on>C 

The  ncKt  part  of  the  pka  is,  that  the  plaintiffs  are  lltafuteonimw 
barred  of  tbefar  action  for  die  dividends  or  proits  on  share  ^''^^''°'' 
No.  41,  prior  to  the  1st  of  Jn^,  1815. 

The  bill  states,  that  the  certificate  for  share  No.  41, 
held  by  L.  (6?.,  was  duly  assigned  to  J.  4*  wl.  JTane,  on 
the  lOth  of  &9»tsm6sr,  1804,  together  with  all  the  profits 
^firing  tbaroon,  fifom  the  Ist  of  May  preceding.  This 
certificate,  with  the  assignment  endorsed,  was  delivered^ 
aocB  after,  by  the  assignees,  to  the  factor  of  the  society, 
who  received  tfits»  as  well  as  the  other  six  cert^cates  end 

(a)  See  vol.  6.  f.  f 6S. 

voft.  vn.  17 
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1823.      assignmeDts,  as  valid.    The  bill  avers,  that  the  assigiH 
ment  of  this,  as  well  of  the  other  certificates,  was  valid  in 


T.  law,  according  to  the  course  and  practice  of  the  socie^. 


BlA}0DOO0D. 


This  certificate.  No.  41,  was  regained  by  the  factor,  who 
delayed  giving  a  new  certificate  for  it,  or  paying  the 
profits  that  (lad  arisen  thereon,  until  the  iOtb  of  Aboeoi^ 
fter,  1804,  when  the  assignees  demanded  a  new  certificate 
and  payment,  and  the  factor  refused  either  to  give  the 
ceflificate,  or  to  make  payment,  until  a  sum  alleged  to  be 
due  from  L.  G.  on  the  share,  together  with  interest  thereoo, 
should  be  pud.  The  bill  further  states,  that,  to  give 
colour  to  such  refusal,  the  directors,  on  the  16th  of  JVovtn* 
fter,  1804,  resohedf  that  the  certificate  No.  41,  be  retamedf 
and  no  new  certificate  issued  in  lieu  of  it,  until  the  nun  dve 
on  that  share,  and  the  interest,  were  paid;  and  that  die 
factor  should  not  pay  to  L.  O.,  or  his  assigns,  any  dividend 
due  or  to  become  due,  until  such  payment ;  under  pretext 
of  which,  a  certificate  for  the  stock,  or  the  payment  of 
the  dividends  due  thereon  from  1st  of  May,  1804,  was 
^'unjustly  and  fraudulently  withheld,  though  repeated^ 
demanded."  It  is  also  stated,  that  jL.  O.  was  a  mas 
of  large  fortune,  and  the  society  held  one  or  more 
notes  of  his  for  the  share,  amounting  to  ^00  dollar*, 
dated  the  1st  o(May,  1797,  with  interest,  the  payment  of 
which  might  have  been  enforced,  or  the  profits  retained.  The 
bill  ako  states,  that  the  society  unjustly  and  fiimdnlendy, 
after  notice  of  the  assignment  of  the  seven  shares  and  the 
profits,  from  the  1st  of  May,  1804,  and  after  the  resolution 
aforesaid,  neglected  to  retain  profits  in  their  hands  belongs 
ing  to  L.  G.,  sufficient  to  have  satisfied  the  notes  and  all 
demands  on  account  of  share  No.  41,  and  that  the  society 
actually  paid  to  L.  G.,  on  the  19th  of  JVbvemier,  1804, 
IQp  dollars;  on  the  27th  of  December,  1804,  500  dollars; 
on  the  14th  o( January,  1805, 100 dollars;  on  the  14th  of 
September,  1805,  200  dollars,  on  account  of  dividends  on 
stock,  and  due  toL.  G.,  and  one  seventh  of  the  dividends^  S{^ 
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declared  and  doe,  were  credited  on  share  No.  41.  Tfae  1823. 
bill  further  states,  that  half-yearljr  dividends  were  declared, 
and  paid  or  credited,  on  each  share  of  stock,  from  the  1st 
of  November,  1804,  to  the  1st  of  May,  1808,  and  occa- 
sional dividends  afterwards,  in  1809,  1810,  and  1813;  and 
that  J.  fy  A.  Kane  were  "  entitled  to  receive  and  be  paid 
the  like  dividends  on  share  No.  41,  but  that  the  payments 
thereof,  though  often  requested  of  the  society  and  their 
^  fiictor,  were  unjustly  and  fraudulently  withheld,  under  a 
combination  of  the  false  and  fraudulent  pretexts  afore- 
ifiaid."  The  bill  then  claims  dividends  on  the  share  No.  41, 
£rom  the  1st  of  May,  1804,  to  the  15th  of  May,  1813, 
omountiog  to  1166  ddlars  and  11  cents,  together  with 
interest  on  each  of  tfae  dividends  from  the  times  they  were 
respectively  declared ;  and  avers,  that  none  of  the  profits 
or  dividends  on  share  No.  41^  were  allowed,  or  credited, 
or  paid,  to  L.  O.  'm  bis  lifetime,  ^fore  the  transfers 
of  the  seven  shares,  and  notice  thereof.  Tfae  bill  fur* 
ther  states,  that  tfae  Hamilton  Mantfaeturing  Societyj  on 
the  2d  otAvgwtf  1805,  filed  a  bill  against  L.  G.  and  four 
others,  on  whicfa  issue  was  joined,  and  a  reference,  tp  take 
and  state  an  account  between  tfae  parties,  was  ordered,  and 
jL.  G.  then  died ;  that  the  suit  was  revived  against  the 
represenUtives  of  L.  O.;  and  on  the  24th  otJuly,  1820, 
a  decree  rendered,  founded  on  tfae  Master's  re^rt  of  the 
25tfa  of  April  preceding,  that  the  executrix  ofL.  G.  pay 
10  the  company  10,713  dollars  and  54  cents,  with  interest 
from  the  6th  of  AprU,  1820;  that  the  company,  on  the 
reference  in  that  suit,  cfaarged  tfae  note  or  notes  for  900 
dollars,  tfae  balance  alleged  to  have  been  due  on  share 
No.  41,  and  interest  on  the  notesy  and  the  same  was  al- 
lowed by  the  master  in  his  report,  and  included  in  the 
decree  against  the  executrix  of  L.  G. ;  that  none  of  the 
dividends  on  sfaare  No.  41,  from  tfae  1st  of  May ,  1804,  were 
allowed  or  credited  to  the  executrix  of  L.  G.,  and  those 
profits  bad  not  been  credited  or  paid  to  L.  G.  in  his  Tifer 
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1833.  time,  before  the  tratisfers  df  the  seren  tbares,  aind  orsoch 
profits  ms  had  been  inade  and  delivered  to  the  society  •! 
aforesaid. 

Upon  this  statement  of  facti,  it  woold  ieem,  that  the  aa* 
iignees  of  L.  O.  had  a  valid  right  of  action  at  law^  for  the 
dividends  or  profits  arising  on  share  No.  41.  The  assignees 
might  have  been  let  in  to  parol  proof  of  the  Assignment  or 
transfer  of  share  No.  41,  and  of  the  profits  thereon^  from  the 
1st  Q(May^  1804,  if  the  society  had  refased  inspection  of  the 
instroment,  which  they  retained.  They  could  have  supplied 
the  absence  of  the  certificate,  or  compelled  its  production^ 
as  a  matter  of  evidence,  by  lawfiil  means,  and  have  osta** 
blished  their  right  to  ab  account  of  those  profits.  I  do  not 
apprehend,  that  the  issuing  of  a  new  certificate  was  indis^ 
pensable  to  their  title  to  the  dividends,  for  they  had  been 
duly  assigned  by  L.  XIF.  and  the  assignment  aterned  to  be 
valid,  according  to  the  course  and  pracdce  of  the  society  $ 
and  the  society  had  notice  of  the  assignment,  and  wc^fe  in 
possession  of  the  transfer  itself,  which  was  withheld,  as  the 
bill  avers,  upon  false  and  fraudulent  pretexts.  The  bill,  how^ 
ever,  states,  that  the  society  refused  to  surrender  up  the  cer»* 
tificate  and  transfer  endorsed  upon  it,  or  to  issue  a  new 
certificate,  or  to  pay  to  L.  O.  or  to  his  assigns,  any  divi* 
dends  due  or  to  grow  due  on  the  dbare,  until  a  debt,  with 
interest,  aihich  they  claimed  upon  the  share,  was  paid.  This 
was,  according  to  the  bill,  an  uiyast  and  fraudulent  pro*- 
ceeding,  without  truth  or  justice  to  warrant  it ;  and  I  enter- 
tain no  doubt  that,  upon  the  allegations  in  the  bill  itself,  a 
just  cause  of  action  existed  in  the  autumn  of  1804,  and  at 
every  succeeding  period,  when  dividends  were  declared,  for 
an  account  and  payment  of  the  dividends.  The  transfer 
was  an  order  by  L,  O.  upon  the  society,  to  pay  the  divi- 
dends to  /.  fy  A*  Kane^  and  by  accepting  and  retaining  the 
transfer,  the  society  recognised  the  title  of  the  assignees, 
thqogh  upon  unfounded  pretexts  they  considered  it  as  sui- 
ject  to  a  lien,  which  they  claimed  upon  the  share  and  its 
proceeds,  foir  a  debt  due  from  £.  O. 
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The  remedy  at  law  tbus  clearly  eliding,  it  follows  froid      1833. 
the  doctrine  already  BulSieieatly  shown  and  ilhittratedi  diat  S^0^>/'^^ 
the  plaintiffs  cannot  resist  the  plea  of  the  statute  of  U-  _      v. 
mitationii  npon  the  ground  of  an  orifpnal  and  direct  trust. 
They  most  succeed,  if  at  all,  upon  the  ground  that  the  bill 
contains  a  charge  of  ftcts  and  circumstances,  constituting 
an  equitable  bar  to  the  interposition  of  the  statute,  and  that 
the  answer  put  in  as  auxiliary  to  the  plea  has  not,  as  it 
ought  to  have  done,  met  those  circumstances,  and  fully  and 
precisely  denied  them.    There  is  no  doubt  of  the  existence 
and  good  sense  of  this  rule  of  pleading.    It  was  fully  ex- 
plained and  supported  in  the  case  of  Ooodrieh  v.  Pendleton  ; 
(9J^ns.  Ch.  Rep.  884.)  and  the  only  question  is,  whether 
the  facts  in  this  case  be  such  as  to  warrant  the  application 
of  the  rule. 

The  resolution  which  a  majority  of  the  board  of  direc* 
tors  passed  on  the  16th  of  Aovemfter,  1804,  retafaiing  the 
certificate  for  share  No.  41,  and  the  dividends  thereon,  did 
liot,  of  itself,  work  any  legal  suspension  of  the  right  of  ac- 
tion for  those  dividends.  This,  I  apprehend,  could  not 
well  be  maintained,  and  the  bill  contradicts  it,  and  does,  in 
substance  and  effect,  if  not  in  terms,  insist  on  a  continued 
and  subsisting  right  of  action,  from  the  time  of  the  demand 
and  xeAisaL  That  refiisal  amounted  to  a  conversion  of  the 
proceeds,  and  the  statute  of  limitations  began  to  run  from 
that  time,  and  the  defendants  are  entitied  to  the  benefit  of 
it,  provided  they  are  not  precluded  by  those  charges  in  the 
bill  which  may  take  the  case  out  of  the  statute,  unless  they 
are  sufficiently  met  and  denied  by  the  answer.  The  charge 
I  principally  allude  to,  is,  that  very  resolution  of  the  board 
of  directors  to  retain  the  certificate  of  share  No.  41,  and  not 
to  issue  another,  and  to  retain  the  dividends  due,  and  to 
become  doe  thereon,  untU payment  should  be  made  of  a  debt 
ofL.  Q.on  thatshare^  and  for  which  the  society  held  his 
stock  note  for  900  dollars.  Another  charge  in  the  bill,  in 
relation  to  this  point,  is,  that  in  1805,  the  society  filed  a  bill 
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I8S3.      in  tlu8  Court  for  ao  account  against  L.  Cr.,  and  whicli 
suit  was  not  brought  to  a  final  hearing  against  his  repre* 


y.  sentative  until  1820,  when  that  very  note  for  900  dollars, 

Bloopgoop.  ^^  charged  as  the  balance  due  on  share  No.  41 ,  and  al- 
lowed by  the  Master ;  and  the  sum  reported  due  was  af- 
terwards collected  and  paid.     Was  not  this  resolution  of 
ibe  d^irectors  an  acknowledgment  that  the  dividends  were 
to  be  retained  by  them,  in  trust  for  the  assignees,  but  sub- 
ject to  their  lien,  until  the  debt  for  which  it  was   retained 
in  pledge  Was  paid,  and  which,  according  to  the  charge 
in  the  bill,  the  society  admitted  was  an  unsatisfied  debt 
A  pure  i>iea  in  1820  f    It  would  seem  to  be  against  conscience,  and  an 
of  limiutUnis  ^^  ^  fraud,  .for  the  society  to  be  permitted  to  avail  them- 
th^w'^Mr^dr-  ^^^^  ^^  ^^^  statute,  when,  by  their  own  act,   they   bad 
cumatanoet,  as  postponed  the  payment  until  the  happening  of  a  certain 
cottnt,ackoow-  event,  and  which  did  not  take  place  until  within  the  last 
^®?«"**"*»  pro-  ^1^  yezx%.  *  A  pure  plea  of  the  statute  is  no  bar,  where 

inise    to  pay^  .r  ■  r  * 

&c.to  take  the  there  are  circumstances  stated  in  the  bill  which  take  the 
un!e»"herebe  caseoutofit,  as  an  offer  to  account,  an  acknowledgment 
o?an8wc"*de^  of  the  debt„a  promise  to  pay,  or  to  do  what  was  right  and 
stroying "  the  JQgf  Qf  n  promise  to  pay  when  assets  came  to  band,  un- 

frtrce  of   such';  ,        J^     ,  .j.. 

orciimstances.  less  the  plea  be  accompanied  with  an  averment  or  answer, 
destroying  the  force  of  these  circumstances.  {Beamei^  PlettB^ 
169.  and  the  cases  of  Po^fret  v.  Windsor ^  2  Vti.  485.  Af^ 
drewa  v.  Brovmj  Free,  in  Ch.  385.  BaxUie  v.  Sibbiddj  15 
Fes.  485  ;  and  Galway  v.  Earl  ofBarrymorej  there  cited  ; 
and  see  also,  3  Atk.  70.  anon.)  hord Manners  intimated,  (in 
Barringtan  v.  O^Brien^  ( I  Ball  6fB.  178.)  that  to  persuade 
a  party  not  to  prosecute  by  holding  out  promises  until  the 
debt  is  barred  by  the  statute,  was  a  fraud ;  and  that  a  plea 
of  the  statute  ought  not  to  be  sustained.  Mr.  Beames^  in 
noting  this  case,  supposed  that  such  promises  could,  gene- 
rally speaking,  prevent  a  pure  plea  of  the  statute  holding 
as  a  bar. 

My  impression,  from  these  facts,  is,  that  the  society  can- 
not be  permitted  to  rest  upon  the  statute,  if  their  resolu^ 
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tion  stood  nnrevoked,  and  the  debt  for  which  the  dividendfl  183S. 
vere  retained  in  pledge  was  not  paid,  aotil  within  the  last 
six  years ;  because,  during  all  that  time,  we  must  contend  ^  '"T 
that  there  was  a  continuing  and  nbtiiting  trutt,  by  their 
own  acknowledgment,  as  to  those  dividends.  This  infe- 
rence is  the  stronger,  when  we  consider  the  farther  fact, 
avowed  in  the  biU,  that  none  of  the  dividends  on  share  No. 
41,  were  allowed  or  credited  to  the  representative  of  L.  Cr., 
nor  allowed  or  credited  or  paid  to  him  in  his  lifetime,  be« 
fore  the  transfer  of  the  share,  as  already  mentioned;  and 
when  we  also  take  into  consideration  the  fact  avowed  m 
the  answer  accompanying  the  plea,  that  J.  K.^  abont  the 
year  1813  or  1814,  presented  to  the  society  an  accooot» 
in  which  he  charged  the  society  with  the  value  of  the 
share,  No.  41,  and  the  dividends  accrued  thereon,  **  and 
that  he  was  allowed,  in  account  with  the  society,  for  the 
same."  If  we  were  to  assume  as  valid  the  claim  of  the 
society  to  hold  the  share,  No.  41,  and  the  dividends 
thereon,  by  way  of  pledge  or  •ecurity  for  %he  debt  of 
L.  G.,  (and  the  society  cannot  bbject  to  this  assumption,) 
the  assignees  had  a  right  to  redeem,  at  any  length  of  time, 
indefinitely,  (as  there  was  no  specified  time  of  redemption,) 
mitil  the  debt  was  paid,  or  until  they  were  called  upon  by 
die  society  to  redeem.  If  the  society  took  no  effectual 
measures  to  recover  that  debt,  until  1820,  and  never  called 
upon  the  assignees,  in  the  mean  time,  to  redeem,  they 
surely  cannot  be  permitted,  in  this  suit,  to  mterpose  the 
statute  of  limitations,  pending  their  own  delay.  When  it 
is  stated  in  the  answer,  that  /.  JT.,  in  1813,  charged  the 
society  with  the  value  of  share  No.  41,  and  that  he  tms 
attawed  in  account  for  it^  I  do  not  understand  the  defen- 
dants to  mean  that  it  was  settled,  for  then  they  would  have 
set  up  payment,  without  resorting  to  the  plea.  They  must 
have  meant,  that  it  was  allowed  in  the  account  as  a  subsist- 
ing demand.  It  was,  in  fact,  a  recognition  of  the  trust. 
This  view  of  the  question,  in  respect  to  share  No.  41^ 
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18S8*  was  not  considered  by  me  opon  the  former  dUcostioOy  be- 
caase  it  was  DOt  distinctly  pat  forward  on  tbe  part  of  the 
plaintiffs,  who  seemed  to  rely  upon  the  application  of  the 
general  doctrine,  that  no  )ime  bars  a  direct  trust  in  this 
Court,  and  which  doctrine,  under  the  explanations  which 
have  been  given,  I  am  obliged,  according  to  my  sense  of 
tbe  law,  to  consider  as  inapplicable. 

I  shall,  accordingly,  according  to  the  former  deo'ee, 
bold  the  plea  to  be  good,  not  only  to  so  much  of  tbe  bill 
as  relates  to  the  expenditures  of  moneys  by  the  plaintiff, 
J.  jr.,  but  to  so  much  of  the  bill  as  relates  to  the  dividend 
or  profit  on  die  seven  shares,  from  the  1st  of  May  to  die 
9A  of  October^  1804;  and  I  shall  overrule  the  plea  as  to 
00  moch  of  tbe  bill  as  relates  to  the  dividends  on  share  No. 
41,  and  direct  that  the  plea,  as  to  that  part  of  the  bill, 
stand  for  an  answer,  with  liberty  to  the  plaintifi  to  except. 
And  I  shall  also,  as  before,  allow  the  plaintiA  to  amnd 
their  |m11  as  they  shall  be  advised,  and  as  the  practice  of 
the  Court  shall  warrant,  upon  payment  of  costs,  and  the 
other  osnal  terme,  and  with  liberty  also,  within  tweuQr 
days,  to  except  to  the  answer. 

Order  accordingly. 
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Slee  against  Bloou  and  others. 

Where  the  order  for  confirming  a  Master's  report  is  regular,  the 
order  will  not  afterwards  be  vacated,  so  as  to  allow  the  defendant 
to  except  to  the  report,  when  be  purposely  kept  back  his  objections 
at  the  time,  and  did  not  state  them  before  the  Master,  though  he 
had  full  knowledge  of  all  the  facto  which  formed  the  grounds  of 
bis  exception. 

MOTION,  on  the  part  of  the  defendants,  to  vacate  an 
order,  confirming  the  Master's  report ;  and  that  the  de- 
fendants be  permitted  to  except  to  the  report. 

Stockholm^  for  the  motion. 

P.  RuggleSj  contra. 

The  Chancellor.  The  order  for  confirming  the  re-  Jpriiu. 
port  was  regular.  The  defendants  were  duly  summoned 
to  appear  before  the  Master,  on  the  35th  of  February ^  to 
settle  the  report,  which  was  filed  on  the  28th  of  February ^ 
and  a  rule  entered  that  it  stand  confirmed,  unless  cause 
was  shown  against  it  in  eight  days. 

Exceptions  were  not  filed  or  served,  until  the  10th  of 
March  ;  and  this  was  too  late,  as  the  eight  day  rule  had 
expired.  The  solicitor  for  die  plaintiff*  refused  to  receive 
the  exceptions,  and  he  placed  his  refusal  on  strict  right. 

The  defendants  do  not  entitle  themselves  to  be  let  iti 
upon  terms ;  because,  the  equity  of  the  case,  on  this  point, 
is  against  them.  There  had  been  a  prior  reference  in 
the  cause^  in  Junej  1822;  and  the  claims  of  the  plains 
tiff,  and  the  objections  on  the  part  of  the  defendants,  were 
then  laid  before  the  Master./  But  the  defendants  did  not 
then  offer  any  of  the  objections,  the  rejection  of  which,  on 
this  last  reference,  form  the  ground  of  the  exceptions^ 
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1833.  That  ground  of  objection  was  mentioned  on  the  first  rtttf 
^'^^^^^  rence,  by  one  of  the  defendants;  but  their  counsel  remark- 
edy  that  they  should  not  set  up  that  objection  at  that  time, 
and  it  was  not  brought  before  the  Master.  When  the  ex- 
ceptions to  the  first  report  of  the  Master  were  argued,  at 
the  last  August  term,  the  defendants  were  requited  to 
raise  the  very  objections,  which  now  form  the  substance 
of  the  exceptions,  and  have  them  discussed  and  settled ;  and 
they  refused  to  do  so. 

It  would  be  vexatious  and  oppressive,  to  allow  a  party  to 
keep  back  part  of  the  objections,  when  he  lad,  at  the  time, 
full  knowledge  of  all  the  facts,  and  held  them  in  reserve 
for  a  new  reference.  This  would  render  litigation  inter- 
minable. It  was  the  duty  of  the  party  to  have  stated  all 
their  existing  objections  to  the  demand,  before  the  Master, 
upon  the  first  reference,  and  not  raise  them  in  this  way  in 
detail,  so  as  to  have  a  separate  reference  on  each  objec- 
tion. If  he  does  not  make  his  objections  in  due  season,  he 
ought  to  be  deemed  to  have  waived  them;  and  especiaUy, 
he  cannot  come,  on  the  foot  of  grace  and  favour,  to  have 
them  received,  after  he  has  lost  his  opportunity,  by  the  re^ 
gular  practice  of  the  Court. 

Motion  deniedl,  with  ce$)t^. 
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1823. 

Ortubt 

Mkmcbs. 

Qrtley  and  Bakeb,  Committee  of  Sperry,  a  Lunatic,     _ 

against  Messere  and  others. 

A  hinaUe  is  not  a  necessary  party  plaintiif  with  bis  committee,  on  a 
bill  to  set  aside  an  act  done  by  the  lunatic,  under  mental  imbecility : 
though  it  is  the  geneial  practice  to  join  them,  it  is  only  matter  of 
form. 

BILL  to  set  aside  acts  done  by  the  lunatic  while  incom-  *^prU  4th. 
petent.     General  demurrer^  for  that  the  lunatic  was  not  a 
party  plaintiff,  and  because  the  bill  contained  no  ground 
for  a  decree. 

S.  S.  Gardiner  J  for  the  defendants,  in  support  of  the 
demurrer,  cited  Mitfard'a  PL  28. 2  Wib.  130.  Hutt.  16. 
8  East,  22S.    Dickens,  378.    2  Madd.  Tr.  592,  593. 

G.  Brinckerhoff,  contra,  cited  2  Madd.-  Tr»  75.  175. 
Cro.  Eliz.  298.  622.  1  Eq.  Cos.  Abr.  279.  2  Johns. 
Ch.  Rqp.  242.  4  Johns.  Ch.  Rep.  294.  5  Johns.  Ch. 
Rep.  184. 

The  CHANCELXiOB.  It  is  not  necessary  for  the  lunatic 
herself  to  be  a  party  plaintiff  with  her  committee,  to  set  , 
aside  an  act  done  by  her  while  she  was  under  mental  im- 
becility. The  same  objection  was  made  in  the  case  of 
iheAttamey^General  on  behalf  of  Smith,  a  lunatic,  v.  Park" 
hwrst,  (1  Ch.  Cas.  112.)  and  overruled  by  the  Lord 
Keeper.  The  suit,  in  that  case,  was  for  relief  against  an 
act  done  b3r  the  lunatic  while  a  lunatic.  In  another  case^ 
(Ridler  v.  Ridler,  1  Eq.  Cas.  Abr.  279.)  the  bill  was  by 
die  lunatic  and  his  committee  to  set  aside  a  settlement  made 
by  him  while  a  lunatic,  and  a  demurrer  was  put  in,  be- 
cause the  lunatic  was  a  party  with  his  committee,  and  the 
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1823.  demurrer  was  overruled.  It  would  seem,  therefore,  to  be 
immaterial,  and  but  matter  of  form.  The  lunatic  may 
be  joined  with  the  committee,  or  omitted,  according  to 
these  cases.  There  was  a  distinction  suggested  in .  the 
case  of  the  Attorney  General  on  behalf  of  Woolrichy  v. 
Woolrichf  (1  CA.  Cas.  153.)  between  the  cases  of  a  bill 
to  set  aside  an  act  done  while  the  party  was,  and  before 
he  was,  a  lunatic ;  but  that  distinction  is  not  to  be  found 
in  the  two  cases  which  have  been  cited.  The  general 
practice,  however,  is  to  unite  the  lunatic  with  the  commit- 
tee, as  was  done  in  2  Vern.  678.  But  there  does  not  ap- 
pear to  be  any  use  in  it,  or  dny  necessity  for  it,  as  the 
committee  have  the  exclusive  custody  and  control  of  the 
estate  and  rights  of  the  lunatic.  The  lunatic  may  be  con- 
sidered as  a  party  by  his  committee ;  and,  like  trustees 
of  an  insolvent  debtor,  the  committee  hold  the  estate  in 
trust,  under  the  direction  of  this  Court. 

Demurrer  overruled,  and  the  defendants  ordered  to  an- 
swer. 


WoTTEN  and  Wife  againtt  Copeund  and  others. 

The  owners  of  the  equity  of  redemption,  as  well  as  tenants  in  com- 
mon, for  life  or  for  years,  may  have  partition  of  their  interest,  as  be- 
tween themselves. 

But  mortgage  and  judgment  creditors  cannot  be  compelled  to  join 
with  them  in  a  bUl  for  a  partition ;  nor  can  any  relief  be  prayed 
against  them ;  nor  can  their  rights,  in  any  degree,  be  affected  by 
the  partUion. 

April  AOl      bill  for  a  partition,  stating,  that  Oearge  Copdand 
died  seised  of  three  bouses  and  lots  in  the  city  of  New* 
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Torky  and  left  five  heirs,  of  whom  the  wife  of  the  plain-  1623* 
tiff,  Wottenj  was  one,  and  the  first  four  defendants  were 
the  other  heirs.  The  bill  stated,  that  all  the  lots  were  in- 
cambered  by  mortgages  and  judgments;  and  the  mortgage  _ 
and  judgment  creditors  were  made  defendants.  The 
prayer  of  the  bill  was,  for  a  partition  or  sale  of  the  lots, 
and  that  the  incumbrances  be  paid  out  of  the  proceeds. 
The  creditors  answered. 

Baydj  for  the  Eagle  Fire  Insurance  Company j  mortga- 
gees of  O.  C,  insisted,  that  the  plaintiffs  were  not  entitled 
to  any  decree  affecting  them,  except  to  redeem,  which  was 
not  asked. 

The  other  defendants  did  not  appear  at  the  hearing. 

H.  BleeckeTy  for  the  plaintiffs. 

The  Chancei^lor.  The  plaintiffs  are  entitled  to  a  par- 
tition, as  to  the  equity  of  redemption  merely.  The  mort- 
gage and  judgment  creditors  have  no  concern  with  the 
partition ;  and  their  rights  cannot  be  affected  by  it.  A 
sale  of  the  entire  legal  and  equitable  estate  could  not  be 
effected  in  this  way.  Tenants  in  common  of  an  interest 
less  than  a  fee,  even  of  an  interest  in  a  lease  for  years,  may 
have  partition  of  such  minor  interest,  as  between  them- 
selves. But  the  mortgagees  and  judgment  creditors  can- 
not be  compelled  to  join  in  the  partition.  No  relief  can 
be  prayed  against  them,  and  their  rights  cannot  be  af- 
fected by  the  partition.  {Baring  v.  AVmA,  1  Ves.  and 
Bea.  551.) 

The  bill,  as  to  them,  must  be  dismissed,  with  costs. 

As  to  the  heirs,  a  pairtition  may  be  had,  and  let  a  com^ 
mission  issue  accordingly. 
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Albavt   1h8. 

''^*"^*     The  Albany  Insurance  Compant  against  Lansing  and 

others. 

A  mortgage,  after  describing  the  premises,  contained  an  excepHan  of 
such  village  lots  as  have  been,  or  may  be,  laid  out  by  the  mortgagor 
.  '  within  certain  limits,  so  that  the  whole  of  the  said  lots  do  not 
exceed  50  acres.  The  mortgage  was  recorded  the  19th  of  October^ 
1817;  and  on  the  29th  of  .^jnil,  1820,  the  mortgagor  released  to 
the  mortgagees  his  right  under  the  exception,  beyond  ten  acres  in 
extent,  or  any  buildings  erected  on  the  same,  be  On  a  bill  for  a 
foreclosure,  a  creditor,  having  a  judgment  against  the  mortgagor, 
of  the  25th  ofAprU^  1820,  claimed  the  whole  50  acres,  as  not  in- 
cluded in  the  mortgage :  Hdd^  that  the  50  acres  were  included  in 
the  mortgage,  subject  to  the  election  and  appropriation  of  the 
mortgagor,  who  was  bound  to  make  his  election  in  a  reasonable 
time ;  and  if  his  power  was  not  exercised  before  the  commencement 
of  the  suit,  he  must  be  deemed  to  have  waived  the  exception.  And 
the  Master  was  directed  to  ascertain  what  village  lots  had  been 
laid  out  by  the  mortgagor  before  the  suit,  and  to  exempt  them 
from  the  sale,  provided  they  did  not  include  more  than  ten  acres  in 
quantity,  nor  include  any  buildings,  S^c 

^prii^Ui.  BILL  to  foreclose  a  mortgage  upon  two  separate  par- 
cels of  land  in  Scoharie  county.  Each  parcel  was  de- 
scribe by  metes  and  bounds,  and  then  followed  this  ex- 
ception :  **  Excepting  out  of  the  said  parcels  such  village 
lots  as  have  been,  or  may  be,  laid  out  by  the  said  mort- 
gagor within  half  a  mile  of  his  toll  bridge  on  the  said 
premises  across  the  Scoharie  creek,  so  that  the  whole  of 
the  said  lots  shall  not  exceed  50  acres."  The  mortgage 
was  registered  the  13th  of  October^  1817.  On  the  29th  of 
Afril,  ]  820,  the  mortgagor  released  to  the  plaintiffs  his 
right  and  interest  under  the  exception,  so  far  as  the  same 
^  exceeded  ten  acres  in  extent,  or  any  buildings  erected  on 

the  same,  with  the  garden  grounds  appurtenant  thereto. 
P.  P.  Goelety  one  of  the  defendants,  was  a  judgment 


CASES  IN  CHANCERY.  143 

creditor  of  the  mortgagor,  and  his  judgment  was  docketted       1833. 

on  the  36th  o(  April.  1830;  and  he  claimed  the  whole  ^^^^v^^^/ 

of  the  50  acres,  as  not  covered  by  the  mortgage,  and  as  compabt 

sobject  to  his  lieri.  LAHsiwo. 


Parker f  for  the  plaintifls. 

Henry f  for  the  defendant  GoeleL 

Tec  Chancellor.  The  50  acres  were  included  in 
the  mortgage,  and  made  subject  to  the  election  and  ap- 
propriation of  the  mortgagor,  and  the  grant  of  them  was 
liable  to  be  defeated  by  matter  subsequent  Unless  the 
lots  were  actually  laid  out,  the  exception  did  not  operate 
to  defeat  or  impair  the  grant  of  the  entire  parcel,  as  the 
whole  was  conveyed  subject  to  such  election  and  power. 
The  election  ought  to  be  made  in  a  reasonable  time;  and 
if  not  made,  the  exception  had  no  operation,  except  as  to 
lots  then  actually  laid  out.  If  the  mortgagor  did  not  avail 
himself  of  this  power  by  the  time  of  the  commencement 
of  the  suit,  he  must  be  deemed  to  have  waived  it;  for  the 
exception  extended  only  to  such  parts  of  the  premises,  not 
exceeding  50  acres,  as  had  been,  or  should  be,  laid  out 
into  lots.  This  power  was  likewise  reduced  to  the  limits 
of  10  acres  by  the  subsequent  release,  and  the  subsequent 
judgment  creditor  can  have  no  right  equal  to  that  of  the 
mortgagee,  except  as  to  the  lots  so  laid  out. 

The  following  direction  was  inserted  in  the  usual  decree 
for  the  sale  of  the  mortgaged  premises : 

''That  the  master,  previous  to  the  sale,  inquire  and 
ascertain  whether  any,  and  if  any,  how  many  village  lots, 
within  the  limits  and  extent  prescribed  in  the  mortgage, 
had  been  laid  out  by  the  mortgagor  before  the. com- 
mencement of  the  suit ;  and  that  he  ascertain  and  describe 
those  lots,  which  may  have  been  so  laid  out,  by  metes 
and  bounds ;  provided  always,  that  the  same,  when  so  as- 


U4  CASES  IN  CHANCERY. 

1823.  certainedy  shall  not  inclade  more  than  ten  acres  of  land  in 
quantity,  nor  include  any  buildings  erected  thereon,  or 
any  garden  grounds  appurtenant  thereto,  and  that,  at  the 
sale^  the  lots,  if  any,  so  ascertained  and  described  under 
the  above  limitations,  be  exempted  from  the  sale,  as  not 
covered  by  the  mortgage,  and  that  the  Master  make  re- 
port of  the  lots  he  shall  so  describe.'' 


Whitney  against  M'Kinney. 

On  a  bill  for  foreclosure  by  the  assignee  of  a  mortgage,  the  mortgagee 
need  not  be  made  a  party,  he  having  parted  mth  all  his  interest  by 
ati  absolute  assignment. 

Nor  does  the  circumstance,  that  the  mortgagee  took  possession  of  the 
premises  and  received  the  rents  and  profits,  until  the  assignnsent, 
render  it  necessary  to  make  him  a  party. 

So,  where  a  mortgage  has  been  absolutely  assigned,  it  is  not  necessary 
to  make  the  mortgagee  a  party  to  a  bill  brought  by  the  mortgagor  to 
redeem,  for  the  assignee,  standing  in  the  place  of  the  original  mort- 
gagee, will  be  decreed  to  convey. 

jiprU  I6ih.  BILL,  filed  August  3, 1 822,  stated  that  the  defendant,  on 
the  20th  of  December ^  1816,  executed  a  bond  and  mortgage 
to  EzekUl  Crocker,  to  secure  the  payment  of  3000  dollars, 
the  one  half  on  the  1st  of  October ,  1818,  and  the  other  half 
on  the  1st  of  Oc/o6fr  following.  On  the  2Sth  of  Jlfay,  1817, 
a  payment  of  92  dollars  and  87  cents  was  made;  and  on  the 
3d  of  November  J  1817,  an  agreement  was  entered  into  be- 
tween C  and  the  defendant,  and  indorsed  on  the  bond,  by 
which  C.  stipulated,  that  if,  before  the  time  of  the  last  pay^ 
ment,  the  mortgagor  should  satisfy  the  incumbrances  esist<« 
ing  on  the  mortgaged  premises,  before  the  mortgage,  so  that 
the  title  of  a  purchaser  on  a  sale  under  the  mortgage  should 
be  fully  confirmed,  C  would  not  hold  the  defendant  re- 
sponsible for  the  payment  of  the  bond,  but  be  satisfied  with 
the  lands  bound  by  the  mortgage.  That  on  the  3d  of /tine, 
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1822,  C,  being  indebted  to  the  plaintifT,  assigned  th^  1823. 
bond  and  mortgage  to  him,  under  seal,  in  payment  of  the  ^IjJ*^^^''''^^ 
debt,  which  assignment  was  absolute,  and  gave  the  plain*  ^^^  t.^ 
tiff  fall  power  to  collect  the  money,  and  apply  the  same  to 
his  own  use.  C.,on  the  3d  of  JVbvemier,  1817,  entered  into 
possession  of  the  mortgaged  premises,  except  12  rods  of  land, 
and  received  the  rents  and  profits  until  the  assignment  to 
the  plaintiff,  who  entered  into  possession  of  a  part  of  the 
premises^  and  received  the  rents  and  profits.  That,  on 
the  3d  of  Abvem&er,  1817,  it  was  agreed  by  parol,  that  C. 
should  accept  from  the  defendant  the  mortgaged  premises, 
in  satisfaction  of  the  bond  and  mortgage;  but  that  C  being 
in  embarrassed  circumstances,  and  desirous  that  the  title 
should  remain  in  the  defendant,  agreed  that  the  indorse- 
ment should  be  made  on  the  bond  as  above  mentioned,  by 
which  it  was  intended  to  release  the  defendant  from  per- 
sonal responsibility,  on  his  satisfying  the  existing  incumbran- 
ces ;  and  it  was  farther  agreed,  that  the  defendant  should 
bold  the  f^e  or  equity  of  redemption  of  die  premises  in 
trust  for  C,  and  to  be  conveyed  to  such  person  and  in  such 
manner  as  C  should  direct.  That  the  mortgaged  premi-* 
ses  were  not  worth  the  money  due  on  the  bond  and  mort- 
gage. That  since  the  last  mentioned  agreement,  the  de- 
fendant has  frequently  declared,  that  he  held  the  title  and 
equity  of  redemption  in  trust  for  C,  and  was  ready  to  con- 
vey as  he  might  direct  That  C,  after  the  agreement,  took 
entire  possession  of  the  premises,  except  the  12  rods,  with 
the  knowledge  of  the  defendant.  That,  on  the  dth  of  June, 
1822,  the  plaintiff  gave  notice  in  writing  to  the  defendant, 
of  the  assignment  of  tiie  mortgage,  and  the  defendant  then 
agreed  to  release  the  equity  of  redemption  to  the  plaintiff, 
to  save  the  expense  of  foreclosure.  But  the  defendant,  af- 
terwards, with  knowledge  of  the  assignment,  on  the  10th  of 
July,  1822,  procured  from  C.  a  satisfaction  and  discharge 
of  the  mortgage,  by  which  C.  acknowledged  that  the  mort- 
gage had  been  satisfied  and  discharged,  on  or  before  the  Ist 
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1823.  of  May^  1822 ;  apd  such  satisfactipn  was  entered  of  record 
in  the  clerk's  office  the  1 1th  of  Jti/y,  1822.  The  bill  charged, 
that  this  certificate  of  satisfaction  was  false  and  fraadaleut, 
be.  That  all  the  money,  except  the  small  sum  paid,  was 
due  on  the  mortgage,  be.  Prayer,  that  the  defendant  be 
decreed  to  pay  the  balance  due,  and  that  the  discharge  of 
the  mortgage  be  vacated,  pr  that  the  defendant  release  the 
equity  of  redemption,  or  that  the  mortgaged  premises  be 
sold,  &c. 

The  defendant  demurred  to  the  bill :  Because,  by  the 
certificate  of  satisfaction,  the  bond  and  mortgage  were  de- 
clared to  have  been  satisfied  on  the  1st  of  Jlfay,  1832,  which 
was  previous  to  the  assignment  to  the  plaintifi*:  Because, 
the  bond  and  mortgage  were  fully  satisfied  by  the  agree- 
ment of  the  3d  of  JVbvem&er,  1817,  by  which  C.  was  to  ac- 
cept the  premises  in  full  satisfaction  and  discharge  of  the 
bond  and  mortgage :  Because,  C,  the  mortgagee,  is  a 
proper  party  in  interest,  entitled  and  interested  to  contest 
the  validity  of  the  assignment  to  the  plaintifi*,  and  to  an- 
swer wherefore  he  discharged  the  bond  and  mortgage  on 
the  10th  of  July  f  1 822,  and  ought  to  have  been  made  a  party. 

Henry,  in  support  of  the  demurrer. 

Butler^  contra.  He  cited  2  Madd.  Ch.  151.  9  Vesey, 
266.269.  3  Ansth.  6^1.  2Jltk.29.235.  S  Johns.  Casea^ 
322.  330.  4  Vesey,  118;  389.  2  Vernon,  135.  1  Ch. 
Cases,  67.  2  P.  fVms.  642.  3  Bra.  26.  610.  1  Vesey, 
Jun.  463.  2 Madd.  Ch.  147.  3  P.  fVms.2lO.  7  Vesey, 
287.  19  Vesey,  261.  15  Vesey,  164.  1  Vesey  ^  Bea. 
645. 

The  Chancellor.  I  do  not  apprehend  it  to  be  neces- 
sary, in  all  cases  of  a  bill  to  foreclose  by  the  assignee  of  a 
mortgage,  that  the  mortgagee  should  be  a  party  defendant. 
Ip  Hobart  v.  Abbott,  (2  JP.  Wms.  642.)  and  m  Johnson 
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V.  Hart^  (3  Johns.  Cos.  322.)  the  mortgagee  assigned  1823. 
his  mortgage  not  absolutely,  as  in  this  case,  but  by  way  ^J^^^^""^^ 
of  mortgage,  and  he  had,  of  course,  a  right  to  redeem,  as  ^^^  ▼. 
against  his  own  assignee.  The  mortgagee  was,  therefore, 
held,  in  those  cases,  to  be  a  necessary  party.  But  where 
the  assignment  is  absolute,  and  the  mortgagee  parts  with 
all  his  interest  in  the  mortgage,  and  there  is  nothing 
special  and  peculiar  in  the  case,  the  assignee  is  ander 
no  necessity  to  make  the  mortgagee  a  party  to  a  bill  to 
foreclose.  The  general  principle,  as  declared  in  Fenton 
V.  Hughes,  (7  Ves.  287.)  is,  that  a  person,  who  has  no 
interest  in  the  suit,  and  is  a  mere  witness,  against  whom 
there  could  be  no  relief,  ought  not  to  be  party. .  In  WU^ 
Hams  V.  Sorrell,.  {A  Vts.  389.)  which  was  a  bill  by  an 
assignee  to  foreclose,  the  mortgagee  does  not  appear  to 
have  been  a  party,  though  there  had  been  payments  made 
to  the  mortgagee  before  the  assignment.  So,  in  the  analo- 
gous case  of  a  mortgage  assigned,  and  a  bill  by  the 
mortgagor  to  redeem,  he  need  not  bring  the  original 
mortgagee  before  the  Court,  for  the  assignee,  as  standing 
in  his  place,  will  be  decreed  to  convey.  {Hill  v.  Adams^ 
2Aik.  39.  Lord  Udon,  in  9  Ves.  269.  S.  P.)  So,  also,  in 
Whiiwarth  v.  Davisj  (1  Ves.  Sr  Bea,  545.)  it  was  held, 
that  a  bankrupt,  who  had  assigned  all  his  legal  and  equi- 
table interest,  was  not  a  necessary  party  to  a  bill  against 
his  assignees. 

But  the  present  case  has  been  supposed  to  disclose 
special  circumstances,  rendering  it  proper  that  Crocker^ 
the  mortgagee,  should  be  made  a  party  defendant ;  and  it 
becomes  necessary  to  examine  these  circumstances,  in  or- 
der to  ascertain  their  import  and  effect. 

The  bill  states,  that  C,  the  mortgagee,  took  possession 
of  the  mortgaged  premises,  or  the  principal  part  of  them, 
and  enjoyed  the  rents  and  profits  until  the  assignment  to 
the  plaintifi*,  and  which  assignment  purports  to  be  a  full 
and  absolute  assignment  of  all  his  right  and  interest  as  a 
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1893.      mortgagee.    This  &ct  does  not  require  him  to  be  a  party. 

^^'j^^^^"^^  The  defendant  will  have  a  right,  no  doubt,  as  against  the 
V.         plaintiff,  to  have  an  accounl  of  these  rents  and  profits. 

M'KiNgBT.  j^^^  ^jj^^  interest  has  C.  in  the  taking  of  that  account, 
more  than  the  mortgagee  had  in  respect  to  the  previous 
payments  in  the  case  of  WUUatni  t.  Sorrdl?  The  taking 
the  account  is  only  to  ascertain  the  credit  due  on  the 
mortgage,  and  will  only  be  material  as  between  the  par- 
ties to  this  suit,  and  will  not  conclude  C.  one  way  or  the 
Other.  Whatever  the  net  value  of  those  rents  and  profits 
may  be,  that  value  will  go  to  the  credit  of  the  defendant 
on  his  mortgage,  and  no  relief  caui  be  granted  on  this 
bill,  as  against  C,  in  respect  to  the  rents  and  profits,  be 
they  more  or  less.  It  will  be  a  question  merely  between 
the  parties  to  this  suit,  as  to  the  extent  of  the  credit  to 
which  the  defendant  may  be  entitled  upon  the  mortgaged 

This  fact,  therefore,  does  not  require  that  the  mortgagee 
should  be  made  a  party. 

It  also  appears  by  the  bill,  that  the  mortgagee  claimed, 
under  a  parol  agreement,  concurrent,  in  point  of  time, 
with  a  certain  stipulation  indorsed  upon  the  mortgage,  the 
absolute  right  and  title  to  the  land  in  law  and  equity,  and 
that  the  defendant  held  the  equity  of  redemption  as 
a  naked  trustee  for  him.  Biit,  from  the  bill  itself,  1 
should  conclude  that  the  defendant  was  entitled  to  the 
right  of  redemption,  notwithstanding  any  such  parol 
agreement;  and  that  the  assignment  of  the  bond  and  mort- 
gage to  the  plaintiff,  and  the  delivery  of  the  possession 
under  it,  stopped  the  mortgagee  from  setting  up  any  such 
parol  agreement,  in  contradiction  to  his  own  assignment, 
giving  to  the  plaintiff  the  right  to  deal  with  the  mortgage 
as  a  valid  and  subsisting  incumbrance.  Assuming  the 
equity  of  redemption  still  to  reside  in  the  defendant,  (and 
this  is  the  conclusion  arising  upon  the  facts  in  the  bill,) 
the  surplus  moneys,  if  any,  after  satisfying  the  mortgage, 
would  go  to  the  defendant,  and  not  to  Crocker,  the  mort- 
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gagee.  If  we  are  to  take  the  charges  in  tlie  bill  to  be  ]&23. 
tme,  in  jadgbg  apon  the  demurrer,  C  has  no  interest  iu 
this  suit,  for  it  seeks  only  payment  of  the  mortgage  debt, 
or  a  foreclosure  of  the  defendant's  equity  of  redemption. 
The  decree  wonld  only  affect  that  equity,  and  would  leave 
the  rights  and  claims  of  the  plaintiff  and  C,  as  be- 
tween each  other,  unaffected,  as  being  matter  foreign  to 
the  suit* 

It  might,  perl^aps,  be  convenient  to  the  plaintiff  to  have 
brought  C.  into  Court,  so  as  to  have  a  decision  in  this 
cause,  not  only  of  his  claims  against  the  defendant  upon 
the  mortgage,  but  also  of  the  assumed  rights  and  pre- 
tences of  C,  under  the  parol  agreement.  But  this 
would  be  ynfounding  different  causes  of  action  in  one 
suit,  and  it  does  not  rest  with  the  defendant  to  raise 
this  objection  of  want  of  parties;  for,  as  the  mere 
owner  of  the  equity  of  redemption,  he  has  no  interest  in 
the  question,  or  in  any  future  litigation,  to  arise  between 
C.  and  the  plaintiff.  It  would  be  as  to  him  res  inter  alios 
acta. 

I  shall,  consequently,  overrule  the  demurrer,  and  order 
the  defendant  to  put  in  a  good  and  sufficient  answer  in 
six  weeks ;  and  that  the  question  of  the  costs  of  the  plaintiff, 
upon  this  demurrer,  be  reserved  to  the  final  hearing. 

Demurrer  overruled. 
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Field 

V. 
SCHIKFFELIII 


Moses  Field  against  Schieffelin  and  others. 

A  guardian,  having  the  legal  power  to  sell  or  dispose  of  the  personal 
estate  of  his  ward,  in  any  manner  he  may  think  most  conducive  to 
the  purposes  of  his  trust,  a  purchaser  who  deals  fairly,  has  a  right 
>  to  presume  that  he  acts  for  the  benefit  of  his  ward,  and  is  not 

bound  to  inquire  into  the  state  of  the  trust ;  nor  is  he  responsible 
for  the  faithful  application  of  the  money,  unless  he  knew,  or  had 
sufficient  information  at  the  time,  that  the  guardian  contemplated 
a  breach  of  trust,  and  intended  to  misapply  the  money  ;  or  was,  in 
fact,  by  the  very  transaction,  applying  it  to  his  own  private  purpose. 

JiprU  26/71.  '  THE  bill,  filed  February  3d,  1821,  stated,  that  the  de- 
fendant,  Jacob  Schieffelin j  on  the  31st  of  December ^  1816, 
execatcd  a  bond  to  the  defendant,  fViiliam  James  Stewart^ 
as  guardian  of  fVUliam  /.  Hopkins^  an  infant,  for  5000 
dollars,  payable  the  31st  of  December^  1821,  with  interest; 
and  to  secure  the  payment,  he  also  executed  a  mortgage 
of  seven  acres  of  land,  &;c.  That  on  the  25th  o(  August ^ 
1819,  the  defendant,  W.  J.  5.,  applied  to  the  plaintifi'  to 
advance  the  amount  of  the  bond  and  mortgage,  represent- 
ing that  he  wanted  the  money  for  the  purposes  of  the  in- 
fant's estate,  and  that  he  had  authority  to  assign  the 
bond  and  mortgage ;  and  the  plaintifi"  advanced  to  him 
the  sum  of  5228  dollars  and  47  cents,  being  the  amount  of 
the  principal  and  interest  then  due ;  and  W.  /•  5.,  as 
guardian,  duly  assigned  over  the  bond  and  mortgage  to  the 
plaintifi*,  with  power  to  collect  the  same  for  his  own  use 
and  benefit.  The  interest  to  the  31st  of  December^  1819, 
was  paid,  but  there  was  now  due  350  dollars  for  interest^ 
and  t  e  whole  of  the  principal.  That  the  defendant,  John 
J.  Stewart^  who  is  surety  for  W.  J.  5.,  the  guardian  of  the 
infant,  alleged,  that  the  bond  and  mortgage  still  belonged 
to  the  infant,  on  the  ground  that  the  guardian  had  no  right 
to  assign  the  same  to  the  plaintifi*;  and  had  procured  an 
order,  exparte^  on  the  defendant,  /•  Schieffelin^  not  to  pay 
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the  bond  to  the  plaintiff:    Prayer ^  that  the  defendants,  or       1823. 
one  of  them,  be  decreed  to  pay  to  the  plaintiff  the  principal    ''^^^^^'^^ 
and  interest  due  on  the  bond,  and  the  costs ;  or  that  the  ^  _   ▼. 
mortgaged  premises  be  sold,  &c. 

The  defendant,  Schieffelin,  in  his  answer,  admitted  the 
bond  and  mortgage,  and  sum  due,  as  charged  in  the  bill ; 
and  stated,  that  on  the  2d  of  January^  1822,  /.  J.  S.  and 
the  infant,  gave  him  notice  in  writing,  not  to  pay  the  plain- 
tiff, as  the  guardian  had  no  right  to  assign  the  bond  and 
mortgage  to  the  plaintiff;  that,  had  it  not  been  for  this  no«- 
tice,  he  would  have  paid  the  interest,  and  was  ready  to 
pay  as  the  Court  shall  direct. 

The  defendant,  fF.  J.  5.,  admitted  that  he  took  the  bond 
and  mortgage  as  guardian,  having  been  duly  appointed 
guardian  of  the  person  and  estate  of  H.  That  the  interest 
was  paid  to  him  for  two  years.  That,  being  in  want  of 
money,  he  applied  to  the  plaintiff  in  August ^  1819,  to  ad- 
vance the  amount.  That,  at  that  time,  the  mortgage  secu- 
rity was  not  worth  more  than  2000  dollars,  there  being  a 
previous  mortgage  on  the  premises  for  1000  dollars,  of 
which  he  was  ignorant  when  he  took  the  mortgage.  That 
he  believed  it  to  be^  for  his  interest  to  sell  the  mortgage. 
That  he  represented  to  the  plaintiff,  that  he  had  full  right 
to  sell  the  bond  and  mortg^ige,  as  guardian.  That  the 
plaintiff  paid  him  the  full  amount  of  the  bond  and  mort- 
gage whiph  he  assigned  to  him,  as  stated  in  the  bill,  &cc. 

The  defendant,  /.  /.  iS.,  answered,  that  W.  J.  S.  was 
appointed  gnardian  of  the  infant,  H.,  on  the  18th  of  Octo- 
berj  1816,  and  that  J.  /.  S.  and  Thomas  Bulkley  were  his 
sureties,  in  a  bdnd  for  20,000  dollars.  That  the  plaintiff, 
by  an  agent,  proposed  to  the  guardian  to  buy  the  bond 
and  mortgage  in  question  ;  and  knew  that  the  guardian 
bad  no  occasion  Sot  the  money,  for  the  purpose  of  the 
estate  of  the  infant,  nor  any  authority  to  assign  it.  That, 
in  order  to  defraud  this  defendant,  as  surety  of  the  guar- 
dian, the  plaintiff  induced  the  guardian  to  apply  to  the 
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1823.      defendant,  Schieffdinj  to  giVe  a  new  bond  and  mortgage, 
^^J^"^^*"^   in  his  own  name,  and  not  as  guardian,  on  condition  that 
V.  the  other  should  be  cancelled,  so  that  the  plaintiff  might 

ScHiKFFELiw  ^^^^  ^  assignmcnt  of  it.  That  failing  in  this  application, 
he  requested  J.J.  S.,  on  the  5tb  of  Jiugust^  1819,  to  give  a 
new  bond  and  mortgage,  at  a  lower  rate  of  interest,  and 
that  the  interest  then  due  should  be  abandoned.  That  be- 
fore the  plaintiff  advanced  any  money  to  /.  /.  S.  and  took 
'  the  assignment,  he  knew  that  the  moneys  secured  by  the 
bond  and  mortgage  belonged  to  the  infant,  and  was  advi- 
sed against  taking  the  assignment,  as  it  would  be  unjust 
and  illegal.  This  defendant  insisted,  that  the  infant  was 
still  entitled  to  the  moneys  secured  by  the  bond  and  mort- 
gage. He  admitted  the  notice  and  order  on  S.  not  to  pay 
the  plaintiff.  The  answer  of  the  infant,  by  his  guardian, 
E.  Elmendorff  was  to  the  same  effect. 

The  cause  was  brought  to  a  hearing  on  the  pleadings 
and  proofs. 

Wells,  for  the  plaintiff. 

T.  A.  Emmetf  for  the  defendants. 

The  Chancelloe.  The  bond  and  mortgage  which  the 
plaintiff  claims,  were  taken  by  WiUiam  James  Stewart,  in 
his  character  of  guardian  of  the  person  and  estate  of  Hop- 
kins,  the  infant,  and  to  which  trust  he  had  been  duly  ap- 
-  *  pointed  by  this  court  That  he  had  a  legal  control  over 
that  bond  and  mortgage,  and  a  right  to  collect  and  receive 
the  money  due  thereon,  and  a  legal  right  to  sell  and  assign 
the  same,  in  the  due  exercise  of  his  discretion  as  guardian, 
is  a  proposition  that  does  not  seem  to  admit  of  dispute. 
The  bond  was  not  due  when  it  was  assigned  to  the  plain- 
tiff; but  if  the  money  was  wanting  for  the  purposes  of  the 
trust,  either  for  discharging  incumbrances,  or  for  makiug 
more  advantageous  investments,  or  for  payment  of  debts, 
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and  for  the  better  maintenance  and  edacafion  of  the  ward,       1823. 
or  for  any  purpose  whatever,  connected  with  the  faithful 
discbarge  of  the  trust,  and  beneficial   to  the  infant,  the 
guardian  had  just  right  and  lawful  authority  to  raise  the  Schieictmh. 
money  by  the  assignment  of  the  bond  and  mortgage.    The 
necessity  or  expediency  of  the  measure  rested  entirely  in 
the  judgment  and  discretion  of  the  guardian.     He  was,  as  . 
between  him  and  the  purchaser,  the  proper  and  the  exclu- 
sive judge  of  that  expediency.     It  was  not  the  duty  or  the 
business  of  the  purchaser  to  inquire  into  the  necessity  of  the 
assignment,  or  to  see  to  the  application  of  the  purchase 
money.     He  bad  a  right  to  presume,  in  the  absence  of  all 
direct  and  plain  proof  to  the  contrary,  that  the  guardian 
was  exercising  bis  power  (airly  and  faithfully,  in  conformity 
with  his  duty. 

This  case,  then,  turns  upon  the  question  of  fact,  whether 
the  guardian  committed  a  breach  of  trust  in  the  assignment 
of  the  bond  and  mortgage,  and  whether  the  plaintiff  was  a. 
party  to  that  breach  of  trust.  If  there  was  any  fraud  or 
collusion  between  the  plaintiff  and  the  guardian,  or  if  the 
plaintiff  knew  or  was  sufficiently  informed,  when  he  accept- 
ed of  the  bond  and  mortgage,  that  the  guardian  had  in  con- 
templation a  breach  of  trust,  and  intended  to  misapply  the 
moneys,  then,  I  apprehend  that  the  plaintiff  must  be 
deemed  to  have  taken  the  bond  and  mortgage  in  trust  for 
the  infant.  But,  on  this  point  there  is  not  sufficient  evi- 
dence to  affect  the  right  and  title  of  the  plaintiff. 

The  assignment  purports,  on  its  face,  to  be  for  a  fair 
and  valuable  consideration,  and  the  answer  of  the  guar-  . 
dian  admits  the  payment  of  that  consideration,  and  there 
IS  nothing  in  the  proof  to  gainsay  it.  There  is  no  direct 
or  positive  evidence  that  the  guardian  has,  in  truth,  misap- 
plied or  wasted  the  infant's  money.  It  might  be  inferred  from 
the  acknowledged  fact  of  his  insolvency,  and  from  the  si- 
lence of  the  case;  but  when  it  becomes  necessary,  not  only 
to  establish  the  fact  of  breach  of  trust,  but  of  a  participa- 

VoL.  VII.  20 
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1833.      tion  of  the  plaintiff  in  the  fraud,  we  ought  to  have  some" 

^^^^^v^^^  rthing  more  decisive  than  a  presumption  resting  on  such  a 

V.  basis.    It  is  very  possible,  and  consistent  with  every  esta- 

cH«FF»Liir  yjgjj^j  fj^^i  jjj  ijjg  ^^^^  ijjj^i  ^  money  received  by  the 

guardian  from  the  plaintiff,  was  duly  invested  in  other 
property,  in  the  name  and  for  the  benefit  of  the  infant, 
and  was  left  untouched  amidst  the  waste  and  destruction 
of  his  own  property.     But  if  the  presumption  of  a  devas^ 
tavit  is  to  be  admitted,  there  is  no  evidencevthat  the  guar- 
dian had  any  abuse  of  trust  in  contemplation,  when  he 
made  the  assignment,  or,  if  such  were  his  intention  at 
the  time,  there  is  no  certain  and  sufficient  proof  that  the 
plaintiff  knew  or  had  information  of  that  intention,  or  of 
any  purpose  or  design  in  the  guardian  inconsistent  with 
his  duty.    The  proof  on  the  part  of  the  infant,  is  too  lame 
and  scanty  to  justify  the  conclusion  of  any  breach  of  trust 
in  the  guardian,  in  which  the  plaintiff  knowingly  partook. 
uardian  ma7      Though  it  be  uot  in  the  ordinary  course  of  die  guar- 
in  his  discre-  dian's  administration,  to  sell  the  personal  property  of  bis 
personal  pro-  Ward,  yet  he  has  the  legal  right  to  do  it,  for  it  is  entirely 
ward  for  the  ^^^^^  ^^^  control  aud  management,  and  he  is  not  obliged 
purposes  of  his  to  apply  to  this  Court  for  direction  in  every  partipular  case. 

trust,    without  ••,       »         in        »•»       *      r        •»         m  /  /■     » 

any    previous  It  was  said  by  Lord  Hardunckej  m  Iwwood  9.  Tfjoj/ne^  {dmb. 
duectionofthe  ^^g^  ^^^^  ^^  ^j^^^  ch^^n^ft  the  nature  of  the  infant's  estate, 
under  particular  circumstances,  and  the  Court  would  sup- 
port him  in  the  act,  if  the  Court  would  have  directed  the 
change  under  the  same  circumstances.     The  question  as  to 
the  due  exercise  of  the  power,  arises  between  the  guardian 
and  his  ward  \  and  I  apprehend  that  no  doubt  can  be  en- 
tertained as  to  the  competency  of  the  guardian's  power  over 
the  disposition  of  the  personal  estate,  including  the  choses 
So  he  may  in  action,  as  between  him  and  the  bona  fide  purchaser.    The 
estate ;      but  guardian  in  socage  of  the  real  estate  may  lease  it  in  his  own 
jf '^"abso?utdy  n^iDae,  and  dispose  of  it  during  the  guardianship,  (and  the 
without     the  chancery  guardian  has  equal  authority,)  though  he  cannot 
this  Court.       convey  it  absolutely  without  the  special  authority  of  this 
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Court,  because  the  nature  of  the  trust  does  not  require  it.       1823. 
(Wade  v.  Baker^  1  Lord  Raym.  131.  Cro.Jac.  98.  Lord  V-^^^v^^^ 
EUenboroughj  in  10  Easi^  494.)  The  personal  estate  is  ne-  v. 

cessarily  subject  to  more  unlimited  control,  and  may  be  in-  ^^""^^"^"^ 
vested,  called  in,  and  reinvested,  and  changed  and  otherwise 
disposed  of,  as  the  exigencies  of  the  trust,  in  the  judgment 
of  the  guardian,  may  seem  to  require.    In  every  instance  he 
acts  under  responsibility  to  his  ward,  for  the  faithful  and  ^^J^^S^™,! 
judicious  discharge  of  his  trust :  but  the  stranger  who  deals  chaser  is  not 

.■■#.,  •-.•■  •■  1  I      answerable  for 

with  him  justly  and  fairly,  has  a  right  to  presume  that  the  the  faithful  ap- 
guardian  acU  for  the  benefit  of  the  infant,  and  he  does  not  Sl?ey°by^lhe 
partake  of  that  responsibility,  until  the  presumption  of  fair  guardian. 
dealing  is  destroyed  by  evidence  of  fraud  and  collusion. 

The  case  of  third  persons  dealing  with  executors  and 
administrators,  in  their  representative  character,  is  analo- 
gous, and  throws  strong  light  on  this  subject. 

Lord  Hardwicksj  in  several  decisions  before  him,  would 
not  permit  creditors  or  legatees  to  follow  assets  into  the 
hands  of  a  purchaser  from  the  executor  or  administrator, 
unless  there  was  evidence  of  fraud  and  collusion  between 
them.    Thus,  in  Jifugent  v.  Gifford,  (2  Ves.  269.     1  Atk.  ^^^"^^f  JJ^  dt! 
463.)  the  executor  assigned  over  a  mortgage  term  of  his  position  or  sale 
testator  to  C,  in  satisfaction  of  a  debt  which  the  execu-  properr^"  V 
tor  owed  him;  yet  the  Lord  Chancellor  held  it  a  good  "Suiratorl 
alienation  against  the  creditors  and  heir.     He  said  the  . 
Court  would  follow  the  assets  in  case  of  fraud,   but  not 
where  the  executor  disposed  of  them  for  a  valuable  consi- 
deration and  without  fraud ;  and  that  it  would  be  very 
mischievous  if  the  Court  were  to  control   this  power  of 
alienation,  as  no  person  would  venture  to  deal  with  execu- 
tors.    The  purchaser's  knowledge  of  the  debts  in  general,  cases  of  fraud 
was  immaterial  as  to  the  validity  of  the  assignment,  provi-  fhat  the  Court 
ded  it  was  for  a  valuable  consideration ;  and  there  was  no  J°"^a^Jj"°in 
difierence  between  the  power  of  the  executor  to  dispose  of  **»«  ^an^s  of  a 
legal  and  of  equitable  assets.     The  same  doctrine  was 
maintained  in  J^ead  v.  I^r(2  Orrery.  {3Aik.2S5.)  Three 
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1823.      executors  assigned  a  mortgage  of  their  testator,  as  a  secu- 

^"^y^"^^  rity  for  the  receivership  of  one  of  them ;  and  the  Chancellor 

▼.         considered  it  to  be  a  purchase  for  a  valuable  consideration, 

ScHiEFygLiw  ^^j  ^jj^^  ^j^^^^  ^^  ^^^  sufficient  grounds  to  set  it  aside. 

The  mere  It  was  good,  unless  the  executor  did  it  coUusively ;  and 
thT^purfhuer  neither  creditors  nor  legatees  could  call  back  the  assign- 
that  the  prop  ment.     He  said  there  was  no  instance  where  an  assign- 

erty  was  assets  ^° 

and  that  there  ment  had  been  made  by  an  executor  for  valuable  conside- 
not  sufficient  ration,  that  Chancery  had  set  it  aside,  unless  some  fraud 
res  onsibie*^*™  appeared  between  the  executor  and  the  assignee.  The 
knowledge  in  the  third  person,  that  the  assignment  was 
made  by  the  executor,  of  property  which  he  held  as 
assets,  did  not  alter  the  case.  In  Taner  v.  /vie,  (2 
Fet.  466.)  the  same  rule  prevailed.  It  was  a  bill  against 
the  purchaser,  to  whom  an  executor  had  assigned  a  mort- 
gage, which  he  held  as  executor.  Lord  Hardmcke  said, 
that  if  there  was  fraud  or  collusion  between  the  executor 
and  purchaser,  both  would  be  liable  to  make  satisfaction ; 
and  none  was  made  out  in  that  case  sufficient  to  charge  the 
assignee.  "  I  do  not  know,"  he  observes,  "  that  there  can 
be  any  general  principle,  that  an  assignee,  taking  security 
of  an  estate  from  the  executor,  is  not  to  be  answerable. 
The  cases  all  depend  on  circumstances.  Whenever  con- 
trivance appears  between  the  executor  and  assignee  of  the 
mortgagee,  to  make  a  devastavit^  the  Court  would  hold 
the  assignee  liable." 

Lord  Mansfield,  in  the  case  at  law  of  Whak  v.  Booth , 
(cited  in  4  Term  Rep.  625.  note.)  went  equally  far  in  fa* 
vour  of  the  purchaser  of  the  testator^s  assets.  The  gene- 
ral rule,  both  of  law  and  equity,  he  observed,  was  clear, 
that  an  executor  might  dispose  of  the  assets,  and  that  they 
could  not  be  followed  by  the  testator's  creditors.  He  must 
sell,  in  order  to  effect  the  will ;  but  who  would  buy,  if  lia- 
ble to  be  called  to  an  account.^  If  the  purchaser  knows 
^  they  are  assets,,  this  is  no  evidence  of  fraud,  for  all  the  tes- 
tator's debts  may  have  been  already  satisfied ;  and  if  he 
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knows  they  are  not  satisfied,  must  he  look  to  the  applica-      1833* 
tion  of  the  money  ?    No  one  would  buy  on  jBuch  terms,  v^'^r^ 
There  is  one  exception,  indeed,  where  a  contrivanee  ap-         t. 
pears  between  the  purchaser  and  executor,  to  make  a  die-  ^^'"*^"*"^ 
voiiavit. 

Subsequent  decisions  have,  in  some  degree,  restrained 
the  extent  of  the  doctrine  laid  down  by  Lord  Aardvfieke 
and  Lord  Mansfield. 

In  Bonnej  v*  Bidgardy  (1  Cox^  144.)  Lord  Kenyon^  the 
Master  of  the  Rolls,  admitted,  that,  in  general,  the  pur«« 
chaser  from  the  executor  of  the  testator's  assets,  was  not 
bound  to  see  to  the  application  of  the  money ;  but  that  if, 
upon  the  face  of  the  assignment  of  the  property,  it  appear- 
ed to  have  been  made  in  satisfaction  of  a  private  debt  of 
the  executor,  the  sale  was  fraudulent  against  the  persons 
interested  under  the  will,  and  equity  would  relieve*  It 
would  be  a  case  of  implied  fraud ;  and  he,  accordingly,  con- 
demned the  decision  in  Mead  v.  Liord  Orrery^  and  said  he 
should  have  made  an  opposite  decision  in  that  case.  His 
objection,  if  valid,  would  apply  equally  to  the  case  of  JWi* 
gent  V.  Giffordf  and  overrule  it ;  for  there,  also,  it  ap- 
peared, the  assignment  was  in  satisfaction  of  the  executor's 
private  debt.  So  again,  in  Bcott  v.  Tyler^  {Dickens^  712.) 
Lord  Thurlaw  held,  that  where  an  executrix  pledged  bonds 
specifically  devised,  as  a  security  for  her  own  debt,  con- 
tracted after  ^the  testator's  death,  the  pawnee  must  deliver 
up  the  bond,  for  the  benefit  of  the  specific  legatee.  He 
admitted  that,  in  general,  the  purchaser  of  the  assets  had  ^^^l^^^l' 
no  concern  with  the  application  of  the  pric^  and  that  the  buyi  or  takes 
rule  applied  equally  to  mortgages,  bonds,  and  leases.  Jii^uh-*^ 
But  if  one  concerted  with  the  executor  to  obtain  the  ef-  p^ate%ebtrf 
fects  at  a  nominal  price,  or  at  a  fraudulent  under  value,  or  ^^^    executor^ 

.it  seemSy  that 

in  extinguishing  the  private  debt  of  the  executor ^  or  in  any  be  will  not  be 
other  manner,  contrary  to  the  duty  of  the  office  of  execu-  tri^^tuem  "I 
tor,  the  purchaser,  or  pawnee,  will  be  liable.  In  this  case,  f*y"and?el*I 
bonds  of  the  testator  were  delivered  to  the  bankers,  asase*  tees. 
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1 833.  cttrlty  for  the  private  debt  of  the  executrix,  and  they  were  or^ 
^''^^v^^  dered  to  be  delivered  up,  and  the  bankers  to  account  for 
▼.  the  interest  received;  and  though  the  bankers  believed 
ScHCTwrmif  jjjg  representation  of  the  executrix,  without  looking  at  the 
will,  it  was  not  sufficient  to  protect  them.  They  knew  that 
the  bonds  could  not  be  so  appropriated,  until  all  the  debts 
and  legacies  were  paid ;  and  the  Chancellor  must  have 
proceeded  on  the  ground  of  gross  negligence,  or  implied 
fraud  in  the  bankers.  In  Hill  v.  Simpson^  (7  Ves.  152.) 
Sir  William  Chant  made  a  similar  decree,  by  setting 
aside  the  transfer  of  assets  by  an  executor,  to  secure  a  debt 
of  the  executor,  under  circumstances  of  gross  negligence, 
though  not  of  direct  fraud  in  the  creditor,  to  whom  they 
were  transferred.  He  admitted  that,  for  many  purposes, ' 
third  persons  were  entitled  to  consider  the  executor  as  ab- 
solute owner,  and  that  the  stranger  should  not  be  put  to 
examine  whether,  in  the  particular  instance,  the  power  of 
disposition  had  been  discreetly  exercised  by  the  executor. 
But  it  does  not  follow,  that  the  third  person  must  wholly 
overlook  his  character  as  trustee,  when  he  knows  the  exe- 
cutor is' applying  the  assets  to  a  purpose  wholly  foreign  to 
his  trust.  The  assets,  knovm  to  be  such,  ought  not  to  be 
applied,  in  any  case,  for  the  discharge  of  the  executor's 
debt,  unless  the  creditor  taking  the  assets,  can  be  first  sa- 
tisfied of  his  right  so  to  aoply  them.  It  was  gross  negli- 
gence in  the  creditor,  to  abstain,  in  such  a  case,  from 
looking  at  the  will,  to  see  if  there  be  not  unsatisfied  de- 
mands ;  and  the  Master  of  the  Rolls  afterwards  admitted, 
that  this  was  the  first  case  in  which  a  mere  general  pecu- 
niary legatee,  succeeded  in  an  attempt  to  follow  the  assets 
aliened  by  the  executor. 

The  case  of  M^Leodv.  Drummondj  (14  Ves.  352.  17 
Ves.  152.  S.  C.)  was  one  of  a  pledge  by  the  executor  of 
the  testator's  bonds,  upon  advances  of  money.  The  bill  was 
by  a  co-executor,  and  it  was  dismissed  by  the  Master  of 
the  Rolls,  and  the  decree  was  affirmed,  on  appeal  to  the 
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Lord  CbaDcellor.     Here  was  a  specific  bequest  of  the       1823. 


bonds  so  pledged,  and  the  money  was  advanced  at  the  time 
the  pledge  was  made,  and  upon  the  credit  of  it.    The  Mas-  v. 

ter  of  the  Rolls  said,  he  had  fomid  no  case  where  the  money  ScH«yF«Liir 
had  been  advanced  at  the  time,  to  the  fall  value  of  the  as- 
sets, that  it  was  ever  called  back.     He  admitted  that  sus- 
picion of  fraud  must  always  arise,  where  a  party  having  a 
debt  due  from  the  executor,  takes,  in  satisfaction  of  that 
debt,  the  assets  which  he  knows  belong  to  the  executor, 
only  in  that  character ;    but  it  would  not  do,  to  hold, 
broadly  and  generally,  that  no  man  could  advance  money 
upon  a  bond,  or  other  chose  in  action  of  the  testator, 
without  implying  a  fraudulent  collusion  with  the  executor 
to  misapply  the  assets.     Lord  Eldon^  on  the  appeal,  went 
into  a  very  full  and  accurate  review  of  the  cases  on  the 
subject,  and  admitted  they  were  not  be  reconciled.     He     upon  a  sa]« 
declared j  that  on  a  sale  by  the  executor,  ybr  fnoney  advanced  liec^or^^f^ 
at  the  time  J  the  vendee  could  never  be  affected  by  proving  ^^  Jj*/'!?' 
the  executor's  intention  at  the  time  to  misapply  the  money,  time,  tbe  Ten- 
or that  he  afterwards  did  misapply  it.    The  third  person,  b^^  made^^re- 
if  there  was  no  more  in  the  transaction,  would  be  justified  ^"'^j^.  ^^! 
in  assuming,  that  the  sale  was  for  those  purposes  for  which  cation  of  the 
the  law  gives  the  executor  the  power  of  sale.    In  a  great  "^  "  ^' 
variety  of  cases,  the  executor  may  pledge  the  assets  at  the 
hazard,  not  of  the  person  dealing  with  him,  but  of  the 
cestui  que  trmt.     The  true  qi^^stion  was,   whether  there 
must  be  fraud  by  the  person  dealing  with  the  executor  for 
his  own  benefit,  or  if  there  be  direct,  or  strong  and  preg- 
nant evidence,  that  tbe  advance  was  not  what  it  prima  facie 
imports,  for  a  purpose  connected  with  the  administration 
of  the  assets,  but  for  a  difierent  purpose,  and  that  the  ex- 
ecutor was  going  to  misapply  the  fund,  whether  the  party 
could  safely  deal  with  him.     He,  evidently,  was  of  opinion, 
he  could  not ;  and  he  assented  to  the  observation  of  Lord 
Ahanley^  that  there  could  not  be  a  stronger  case  of  a  de- 
vastavitf  tiian  an  executor  aliening  the  property  of  the 
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1823.      testator  to  pay  his  own  debts,  the  alienee  knowing  at  tfae 
\^^v^^  time,  that  debts  of  the  testator  were  due;  and  lie  thoagbt 
V.  that  Lord  Mansfidd^  in  a  case  already  cited,  strained  too 

ScHiKWELnr  ^^^  -^  favour  of  the  purchaser  of  the  assets. 

The  last  case  I  shall  notice  in  this  point,  is  that  of  Keane 
V.  Robartif  (4  Madd.  Ch.  Rep.  332.)  in  which  legatees 
and  creditors  attempted  to  follow  assets  into  the  bands  of 
"bankers,  who  had  received  them  from  the  executor.  Sir 
John  Leach  held,  that  the  purchaser  from  an  executor,  of  a 
specified  bequest,  was  not  bound  to  inquire  into  the  fact, 
whether  the  sale  was  made  necessary  by  the  existence  of 
debts,  or  for  the  purposes  of  the  estate ;  because  he  has  no 
adequate  means  to  prosecute  such  an  inquiry.  He  held, 
that  the  purchaser  had  a  right  to  assume  that  the  executor 
sells  in  the  necessary  course  of  his  administration  ;  and  that 
he  was  not  responsible  for  the  executor's  misapplication  of 
the  money,  unless  he  was  a  party  to  the  breach  of  trust. 

I  have  thus  looked  pretty  fully  into  the  decisions  in  the 
analogous  case  of  a  purchase  from  an  executor  of  the  testa- 
tor's assets ;  and  they  all  agree  in  this,  that  the  purchaser 
is  safe,  if  he  is  no  party  to  any  fraud  in  the  executor,  and 
has  no  knowledge  or  proof  that  the  executor  intended  to 
misapply  the  proceeds,  or  was  in  fact  by  the  very  transac- 
tion applying  them  to  the  extinguishing  of  his  own  private 
debt.  The  great  difficulty  has  been,  to  determine  howTar 
the  purchaser  dealt  at  his  peril,  iirhen  he  knew  from  tlie  very 
face  of  the  proceeding,  that  the  executor  was  applying  the 
assets  to  his  own  private  purposes,  as  the  payment  of  his 
own  debt.  The  latter  and  the  better  doctrine  is,  that  in  such 
a  case,  he  does  buy  at  his  peril ;  but  that  if  he  has  no  such 
proof  or  knowledge,  he  is  not  bound  to  inquire  into  the  state 
of  the  trust,  because  he  has  no  means  to  support  the  inquiry, 
and  he  may  safely  repose  on  the  general  presumption  that 
the  executor  is  in  the  due  exercise  of  his  trust. 

The  reasonableness  and  propriety  of  the  application  of 
this  doctrine,  respecting  the  assets  of  executors,  to  the  case 
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of  goardians  of  the  personal  estates  of  infants,  appears  to  be 
very  apparent,  provided  it  be  once  admitted  that  the  guar- 
dian has  a  power  of  disposition  of  the  personal  estate,  and  ,  t. 
may  exercise  it  in  his  discretion,  for  the  benefit  of  the  in*  ScHiKytEug 
fimt  The  purchaser  from  the  guardian  has,  indeed,  less 
means  to  pursue  the  inquiry  into  the  necessity  or  expe* 
diency  of  the  sale,  than  the  purchaser  from  the  executor,  be* 
cause  the  duty  of  the  guardian  is  not  so  clearly  marked 
out,  and  depends  more  upon  circumstances,  as  to  the  judi* 
cious  and  profitable  management  of  the  estate,  and  the 
suitable  maintenance  and  education  of  his  ward.  If  the 
guardian  can  sell  and  assign,  the  purchaser  must  be  pro* 
tected  to  the  same  extent,  at  least,  as  the  purchaser  from 
an  executor,  and  he  certainly  can  be  under  no  greater  ob- 
ligation to  inquire  into  the  propriety  of  the  assignment. 

The  case  then  resolves  itself  into  the  fact,  whether  the 
guardian  has  misapplied  the  produce  of  the  bond  and  mort* 
gage  in  violation  of  his  trust,  and  whether  theplaintifi'was 
either  a  party  to  that  fraud,  or  had  information  of  any  such 
design  when  he  purchased.  I  have  already  observed,  that 
the  case  does  not  warrant  me  in  drawing  the  conclusion, 
that  the  plaintiff  had  any  such  knowledge  or  uiformation. 
There  is  no  ground  for  an  inference  of  fraud,  or  for  the 
charge  of  gross  negligence.  There  was  nothing  special  in 
the  transaction,  that  rendered  it  the  duty  of  the  plaintiff,  to 
make  any  inquiry  as  to  the  object  of  the  sale,  and  the  des- 
tination of  the  fund.  He  had  no  means  to  pursue  the  in- 
quiry. The  evidence,  does  not  bring  home  to  him  even  a 
knowledge  of  the  dissipated  habits  of  the  guardian,  as  early 
as  when  the  assignment  was  made ;  and  we  want  also  the 
fad  to  be  more  fully  and  certainly  established,  that  the  funds 
iiave  been  actually  wasted  and  misapplied.  It  is  said  that 
the  plaintiff  had  reason  to  believe  it  was  the  intention  of  the 
guardian  to  misapply  the  fund.  I  see  no  other  ground  for 
that  belief  at  the  time,  than  the  debts  which  the  guardian 
owed.    But,  that  circumstance  does  not  appear  to  be  so& 
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1823.      ficient  to  fix  a  new  responsibility  upon  the  purchaser,  for  it 

is  not  shown  that  the  guardian  was,  at  the  time,  insolvent, 

V.  or  meditated  any  breach  of  trust,  and  it  was  to  be  presumed 

Stkam-boat  that  he  had  given  ample  security^for  the  performance  of 

CoMPAjiT.    ijjj^  ^j^g|^  j^jjj  that  his  own  concerns  would  not  involve  or 

be  permitted  to  affect  the  trust  estate. 

I  shall,  accordingly,  make  the  usual  decree,  that  the 
amount  due  on  the  bond  and  mortgage  be  paid  by  the  defen- 
dant, J.  Schieffdin^  within  60  days,  or  that  the  mortgaged 
premises  be  sold,  and  that  no  costs  of  this  suit  be  charged 
by  either  party,  as  against  the  other,  except  that  the  defen- 
dant, J.' S.J  be  charged  with  the  cost  of  the  sale,  if  the  sum 
iiue  be  not  paid  without  it. 

Decree  accordingly. 


Laksino  and  Thater  against  The  Nobth  River  Steam«> 
Boat  CoifPAiiT. 

Where  a  party  is  in  the  actual  possession  of  aa  exclusive  privilege, 
under  claim  and  colour  of  title,  an  injunction  will  not  be  granted 
to  restrain  him  from  the  exercise  of  his  privilege,  or  the  use  of 
the  means  provided  by  law  for  its  protection ;  especiaUj  in  favour 
of  a  party  who  sets  up  no  particular  right  of  his  own,  but  merely 
denies  the  privilege  of  the  other  party. 

Jpriimh.  THE  bill  stated,  that  the  plamtiffs  have  caused  to  be 
fitted  with  machinery,  a  vessel,  called  the  MassachuseitSf 
for  the  purpose  of  navigating  Hudson  river,  and  swhich 
vessel  is  intended  to  be  propelled  by  fire  and  steam,  and 
to  be  employed  in  the  conveyance  of  passengers  and 
freight^  and  that  they  intend  to  construct  other  vessels 


Laksivg 


CASES  IN  CHANCERY.  163 

4if  a  similar  kind,  to  be  employed  on  the  said  river;  that      1823. 
the  defendants  pretend  to  have  acquired,  in  1817,  certain 
exclusive  rights  and  privileges  to  the  navigation  of  Hudson  v. 

river,  with  vessels  propelled  by  fire  and  steam,  derived  stbam^boat 
from  R.  R.  Livingston  and  R.  Fulionf  or  one  of  them,    Compaht. 
or  persons  claiming  under  them.     That  Hudson  river  """^""""—^ 
is  an  arm  of  the  sea,  and  open  to  all  the  citizens  of  the 
United  States.    That  the  exclusive  right  and.  privilege 
aforesaid,  is  claimed  under  pretence  of  an  act  of  die  Legis- 
lature, passed  the  27th  of  JlfarcA,  1798,  and  certain  other 
acts  passed  between  that  day  and  the  1st  day  of  JIfay, 
1803;  all  which  acts,  and  the  privileges  thereby  granted, 
have  expired  by  their  own  limitation,  so  far  as  respects 
the  said  rights  and  privileges.     That  the  defendants  still 
persist  in   asserting  their  exclusive  right  of  navigating 
Hudson  river  by  steam-boats;  and,  as  colour  for  such 
claim,  they   pretend  that,  by   certain  other  acts  of  the 
Legislature,  passed  after  the  1st  of  May^  1803,  certain 
other  rights  were  vested  in  R.  R.  L.  and  R.  F.  and  their , 
associates,  as  well  as  a  contmuation  of  the  said  exclusive 
right  to  the  navigation  of  the  said  river  by  steam  yessels. 
That  the  defendants,  under  such  pretence,  claim  and  pre- 
tend that  all  vessels,  propelled  by  fire  and  steam,  navi- 
gating the  said  river,  in  contravention  of  the  said  exclusive 
privilege,  which  they  allege  is  devolved  upon  them,  or 
vested  in  them,  become  forfeited  to  their  use^  on  the  first 
moment  of  their  operation  by  such  propulsion  ;  and  that 
they  have  a  legal  right  to  seize  the  same,  as  if  the  same 
had  been  tortiously  taken  from  them,  and  that  they  may 
recover  the  same  for  their  own  use ;  and  that  two  certain 
acts  of  the  Legislature,  passed  after  the  1st  day  o(May, 
1803,  have  placed  the  right  and  privilege  granted  and 
continued  to  R.  R.  L.  and  JR.  F.,  and  claimed  by  the  de* 
fendants,  under  the  peculiar  control  of  this  Court,  autho* 
rising  it,  whenever' a  suit  shall  be  brought  at  law  for  tlie 
recovery  of  any  vessel  so  forfeited,  to  grant  an  ti\junction^ 
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1823.      prohibiting  its  use,  and  to  direct  it  to  be  safely  kept  during 
the  suit.     That  the  defendanu  allege,  they  were  the  asso- 


T.  dates  of  A.  R.  L.  and  R.  F.,  and  entitled  to  the  rights 

STKAM^^oAf  ffPante^l  to  them;  whereas,  R.  R.  L.  and  R  F.  died  be- 
CoMFAHY.    fore  1817,  and  before  the  defendants  were  in  existence; 
'  and  that,  at  the  time  of  their  deaths,  they  had  no  associates ; 

and  that  no  rights,  under  the  said  acts,  had  or  could  attach 
to  the  defendants.  That  the  said  grant  was  an  incorporeal 
hereditament,  and  expired  with  the  lives  of  R,  JR.  L.  and 
R.  F.,  and  was  incapable  of  transmission  to  their  personal 
representatives  or  heirs.  That  the  interruption  of  the 
free  navigation  of  the  Hudson^  by  means  of  such  pretences, 
is  a  violation  of  common  right.  That  the  plaintiff,  JL, 
applied  to  the  defendants  for  permission  merely  to  try  an 
experimental  boat,  to  ascertain  the  effect  of  its  machinery, 
but  he  was  refused,  owing  to  an  intention  to  exact  the 
forfeiture  of  such  experimental  boat  on  its  first  movement* 
Prayer^  that  the  defendants  be  enjoined  from  interrupting 
the  plaintiffs  in  the  use  of  the  waters  of  Hudson  river 
with  the  said  steam  vessel,  or  with  other  vessels  propelled 
by  steam  and  fire;  and  that  the  plaintiffs  be  protected 
from  the  seizure  which  the  defendants  claim  to  have  a  right 
to  have  made,  and  for  general  relief. 

JlprU  16,  1833.  The  bill  having  been  sworn  to,  and 
presented,  a  motion  was  made,  and  eight  days  notice  of 
the  motion  directed  to  be  given  to  the  defendants. 

April  28.  The  motion  was  renewed,  and  argued  by  the 
plaintiff,  Lansing,  in  proper  person,  for  the  motion ;  and 
by  Oakley,  Spencer,  and  T.  A.  Emmet,  for  the  defendants. 

The  Chancellor*  It  appears  from  the  bill,  that  the 
defendants  claim  and  exercise  the  right  or  privilege  of 
exclusively  navigating  the  waters  of  Hudson  river,  with 
vessels  propelled  by  fire  and  steam,  and  that  they  claim 
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and  assert  that  right  imder  certain  acto  of  tbe  Legislature      1833. 
of  this   State,     It  is  also  a  fact  of  public  notoriety,  and 
was  assumed   and  conceded  upon  the  argument  of  the 
motion,  that  the  defendants,  and  those  from  whom  they  sJ^ba^^boa» 
claim  to  have  derived  title,  have  been,  ever  since  the  year    comfasy. 
1807,  in  the  actual  possession  and  enjoyment  of  such  ex-  —"-"—"*• 
elusive  right  and  privilege.     It  further  appears,  that  the 
plaintiffs  assert  no  right  peculiar  to  themselves,  but  only 
a  riglit  common  to  every  citizen,  nor  do  they  allege  any 
actual  infringement,  in  their  particular  case,  of  that  coro« 
mon  right.     I  cannot  perceive,  then,  upon  the  face  of  this 
bill,  any  just  ground  for  the  motion,  and  it  strikes  me  as 
being  plainly  repugnant  to  the  settled  doctrine  and  prac- 
tice of  the  Court,  to  grant  an  injunction  in  such  a  case. 
Here  is  a  party  in  actual  possession  of  a  privilege,  under 
claim  and  colour  of  title,  and  the  Court  is  asked  to  restrain 
him  from  the  use  of  the  means  provided  by  law  for  the 
protection  of  that   privilege,  and  that  too,  in  favour  of 
another  party,  who  sets  up  no  particular  right  of  his  own, 
but  contents  himself  with  a  general  denial  of  any  such 
exclusive  privilege  in  the  defendants.     An  injunction  for 
such  a  purpose,  and  under  such  circumstances,  would  be 
unprecedented.     The  common  right  must  be  first  legally 
established,  and  the  defendants  must  be  first  duly  ousted 
of  their  pretension  and  possession,  by  due  course  of  law* 
In  PUUworth  v.  Hapten,  (6  J^es.  51.)  it  was  considered 
by  Lord  Eldon^  as  a  clear  point,  that  an  injunction  to  stay 
waste,  is  never  granted  against  a  defendant  in  possession, 
and  claiming  by  title  adverse  to  that  of  the  plaintiff.     I  fol- 
lowed this  rule  in  Storm  v.  Mann^  {4  Johns,  Ch.  Rep.  21.) 
Here  I  am  asked  to  go  a  great  deal  farther :  I  am  called 
upon  to  prohibit  the  defendants   from  availing  themselves 
of  their  legal  remedies,  against  the  invasion  of  their  privi- 
leges, or  the  trespass  upon  their  rights,  which  the  plaintiffs 
h^ve  in  contemplation.     The  plaintiffs  insist  that  the  ex- 
clusive right  or  privilege  granted  by  the  statute  to  Living' 
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1623.  ston  and  Ftdtarij  has  expired  ;  and  the  defendants,  who  are 
in  possession  of  that  right,  or  privilege,  under  the  original 
grantees,  are  holding  over,  and  are  in  no  better  condition 
Steam^Boat  ^^^^  tenants  at  sufferance.  But  the  bill  admits^  that  the 
CoMPAHY.  defendants  pretend  to  a  better  title,  and  assert  a  valid,  sub- 
"  sisting,  exclusive  right  to  the  enjoyment  of  the  steam  navi- 
gation, of  which  they  have  the  possession.  This  is  not 
the  time,  nor  proper  occasion,  to  try  that  title.  It  is  suf- 
ficient for  the  disposition  of  the  present  motion,  that  the 
dej^ndants  claim  such  an  exclusive  privilege,  and  that  they 
are  in  the  actual  possession  and  enjoyment  of  it,  by  colour 
of  law.  It  would  appear  to  me  to  be  a  very  unreasonable, 
as  well  as  a  very  unusual  exercise  of  power,  to  enjoin 
them  from  using  the  lawful  means  and  remedies  provided 
by  statute,  to  protect  themselves  from  trespass,  or  other 
disturbance,  in  the  enjoyment  of  their  right,  until  some 
better  right,  adverse  to  theirs,  shall  have  been  previously 
established.  The  consequence  of  granting  the  motion 
would  be,  the  immediate  destruction  of  the  exclusive  privi- 
lege ;  for  it  would  be  letting  the  plamtiffs,  and  all  other 
persons,  (for  all  other  persons  have  the  same  pretensions,) 
into  the  enjoyment  of  that  privilege,  before  the  common 
right  of  the  public,  in  opposition  to  the  exclusive  right  of 
the  defendants,  has  been  judicially  ascertained.  This 
would  be  too  summary  a  mode  of  dispossessing  a  party  of 
a  right  which  he  has  long  held  and  enjoyed. 

Motion  denied^ 
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1823. 

Coster  and  others  against  Murray  and  Murray. 


AAer  a  plea  of  the  statute  of  limitations,  to  a  bill  for  an  account  and 
discovery,  with  an  accompanying  answer,  is  overruled,  and  the  de- 
fendant ordered  to  put  in  a  full  and  perfect  answer,  he  is  not  allowed 
to  repeat,  in  his  second  answer,  the  same  matter  contained  in  the 
plea  which  had  been  overruled ;  but  must  make  a  full  and  perfect 
answer  to  the  merits  of  the  bill. 

IN  June^  1821,  the  plaintiffs  filed  a  bHI  against  the  de-  J^^y^- 
fendants,  for  an  account.  The  defendants  pleaded  the  sta- 
tute of  limitations,  with  an  accompanying  answer,  in  which 
they  denied  that  they  had  made  any  offer,  tender,  promise, 
or  agreement  to  pay,  within  six  years,  be.  On  the  11th 
of  December f  a  decretal  order  was  made,  overruling  the 
plea,  with  the  answer,  and  ordering  the  defendant  to  put 
in  a  full  and  perfect  answer  to  the  bill.  (Vide  S.  C.  vol. 
5.  p.  523.)  The  defendants  appealed  from  this  order ; 
and  the  Court  of  Errors^  in  J^otember^  1822,  affirmed  the 
decree  of  this  Court,  with  costs,  and  the  record  was  direct- 
ed to  be  remitted,  to  the  end  that  it  might  be  carried  into 
execution ;  and  the  Court  of  Errors,  also,  denied  a  motion, 
made  on  the  part  of  the  appellants,  to  modify  its  decree,  so 
as  to  direct  that  the  plea  should  be  allowed  to  stand  for  an 
answer,  with  liberty  to  the  plaintiffs  to  except  to  the  same, 
end  with  leave  to  the  defendants  to  amend  their  answer  in 
Chancery,  or^le  a  supplemental  answer.  (Vide  S.  C.  20 
Johns.  Rep.  576.  610.) 

The  answer  insisted  on  the  statute  of  limitations,  as  a 
bar  to  the  discovery,  account,  and  relief  sought  by  the  bill ; 
And  prayed  the  same  benefit  of  it,  as  if  it  had  been  pleaded. 
It  gave  no  discovery  or  answer  to  the  subject  matter  of  the 
bill,  but  was  confined  to  the  setting  up  of  the  statute,  as  a 
bar  both  to  discovery  and  relief,  and  to  answering  the  matter 
stated  in  the  bill  relative  to  an  understanding,  or  agree- 
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1833.       meot  between  the  counsel  of  the  parties,  touching  a  nego- 
tiation for  a  settlement. 

Senen  exceptions  were  filed  to  the  answer.  The  six  first 
^  exceptions  were  founded  on  the  omission  to  make  the  dis- 
covery and  answer  to  the  subject  matter  and  main  charges 
in  the  bill.  The  seventh  exception,  was  to  the  irrelevancy 
and  impertinence  of  the  answer,  respecting  the  negotiation 
between  the  counsel. 

The  Master  reported,  that  all  the  exceptions  were  wf  U 
taken,  and  the  defendants  excepted  to  his  report. 

March  28*  The  cause  came  on  to  be  heard  on  the  ex- 
ceptions to  the  Master's  report. 

Henry  and  Hoffinanj  in  support  of  the  exceptions  to  the 
report,  contended : 

1.  That  the  plea  having  been  overruled,  the  defendants 
were  at  liberty  to  insist  on  the  same  matter,  by  way  of  an-* 
swer ;  and  that  proceedings  upon  the  new  defence  must  be 
the  same  as  if  it  bad  been  originally  made.  (1  Beanu^ 
Pkasy  320,  321.  2  Fern.  701.  3  P.  Wms.  94.  Equity 
Drafts.  398.) 

5L  The  answer  to  the  bill  is  a  bar  of  the  title  to  the 
relief  sou^t ;  and,  therefore,  protects  the  defendants  from 
discovery,  as  to  all  the  matters  contained  in  the  first  ex- 
ceptions. (4  Johns.  Ch.  Rep.  205.  215.  549.) 

3.  That  the  ground  upon  which  the  Court  of  Errors 
overruled  the  plea,  viz.  the  supposed  admission  in  the 
first  answer  of  the  justice  and  existence  of  the  debt,  and 
an  ofier  to  pay  it,  does  not,  and  cannot  impair  the  suffi- 
ciency of  the  second  answer:  1st.  Because,  the  first 
aniwer  no  longer  exists,  and  can  in  no  wise  affect  the  de» 
fendant's  rights,  having  been  overruled  with  the  plea. 
2.  Because,  the  second  answer  is  to  be  considered  as  an 
original  defence,  and  contsuns  no  admission  whatever, 
either  of  the  existence  or  justice  of  the  debt,  or  of  any 
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ofier  to  pay  it,  that  can  take  it  oat  of  the  statute.  (3  Atk.  1823. 
107.)  The  decree  of  the  Court  of  Errors  is  simply  a  decree 
of  affirmance*  The  cause  is  now  before  this  Court,  pre-* 
cisely  as  before  the  appeal ;  a  full  and  perfect  answer 
haa  been  ordered,  and  the  defendants  have  made  it.  If 
they  make  the  discovery,  it  may  destroy  or  impair  the  bar 
of  the  statute. 

4.  If  the  first  answer  should  be  deemed  to  exist,  and  the 
Court  are  authorised  to  look  into  it,  yet  the  defendants 
had  a  right,  under  the  decree,  to  state  any  additional  mat- 
ter, for  supplying  imperfections  or  removing  doubts  in 
the  sense  of  the  first  answer ;  and  they  have  done  so,  by 
excluding  all  implied  admissions  of  the  debt,  and  showing 
that  the  offer  of  cohnsel  did  not  yield,  but  expressly 
saved  the  statute  bar,  and  was  a  peace-offering,  which 
waa  rejected,  and  cannot,  therefore,  hurt  the  defendants. 
(S  Johns.  Bep.  407.  11  Johns.  Rep.  142.  13  Johns. 
Rep.  288.  2  Esp.  160.  n.  BvU.Jf.P.  336.  1  P.  Wms. 
497.    2  Fern.  717.) 

Griffin^  contra,  said,  that  it  was  a  well  settled  rule,  that 
where  the  defendant  answers,  and  especially,  when  there 
is  an  order  for  that  purpose,  he  must  answer  fully 
and  perfectly*  If  the  party  puts  himself  upon  a  fact, 
as  an  objection  to  the  call  for  further  discovery,  it  ought 
to  be,  at  least,  a  fact  which  would  be,  at  once,  a  clear,  de- 
cided, and  inevitable  bar  to  the  demand.  {Methodist  Church 
V.  JacqueSf  1  Johns.  Ch.  Rep.  65.  75.) 

in  the  case  otHeUings  v.  Shaw,  (7  Tauni.  608.)  Gibbs, 
Ch.  J.,  says,  there  are  three  cases,  in  which  the  words  of 
the  statute  would  discharge  a  defendant,  but  in  which  the 
Courts  have  held  him  liable.  One  is,  where  the  defendant 
has  admitted  that  the  debt  is  unpaid,  but  has  stated  that 
it  was  discharged  by  lapse  of  time.  Another  is,  where 
the  defendant  has  stated,  not  that  the  debt  is  due,  but  that 
it  was  discharged  by  a  particular  means,  which,  if  the  plain- 

Vot.  Vlh  22 
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1823.  tiS  disproves,  he  is  let  in  to  recover,  by  taking  away  the  only 
ground  of  defence  relied  upon.  A  third  case  is,  where  the 
defendant  challenges  the  plaintiff  to  produce  a  particular 
mode  of  proof  of  his  liability,  which,  if  produced  by  the 
plaintiff,  the  defendant  is  held  liable.  The  present  case 
belongs  to  the  first  class.  In  Qalioay  v.  Barrymare, 
{Dickens J  163.)  the  defendant  had  prepared  an  answer,  in 
his  lifetime,  to  a  bill  for  payment  of  a  debt,  in  which  he 
said,  ^^  h^  would  do  what  was  right  and  just,"  but  died 
before  it  was  filed ;  and  Lord  Hardwkke  was  of  opinion, 
that  these  words  were  sufficient  to  take  the  case  out  of 
the  statute,  and  conclusive  on  his  representatives,  who  were 
decreed  to  pay  the  debt  out  of  the  assets.  Here  is  a 
sworn  answer  of  the  defendants,  which  contains  .a  clear 
admission  of  the  debt;  and  the  allegation  about  the  con^ 
fidence  in  counsel  is  immaterial.  The  Court  is  very  jealous 
of  allowing  new  matter  to  be  introduced  into  an  amended 
or  further  answer.  (Bawen  v.  CrosSf  4  Johns»  Ch.  Rep. 
376.) 

The  defendants  themselves  have  deliberately  put  the 
negotiation  between  the  counsel,  for  a  settlement,  upon  re- 
cord. Here  is  a  free  and  voluntary  confession  of  Uie  debt 
upon  record,  from  which  the  defendants  cannot  now  es- 
cape. They  have  discovered,  by  the  decision  of  the  Court 
of  Errors,  where  the  shoe  pinches ;  and  it  would  be  a  dan- 
gerous precedent  to  allow  them  to  go  back  to  their  original 
defence,  and  amend  it.  (1  Johns.  Ch.  Rep.  383.  3  Mv^. 
Ch.  Rep.  242. 247.  3  Johns.  Ch.  Rep.  339. 395.  4  Johns. 
Ch. Rep.287.  5  Johns.  Ch.  Rep.  441.  3 MerivaUf  64, 65.) 

Ths  Chancellor.  The  exceptions  to  the  answer  were 
well  taken.  It  was  not  a  full  and  perfect  answer  to  the 
bill,  within  the  terms  or  meaning  of  the  order  of  the  11th 
of  December,  1821.  It  was  nothing  more,  in  substance  and 
effect,  than  a  repetition  of  the  plea  of  the  statute  of  limitations, 
after  that  plea  had  been  overruled,  and  the  decretal  order 
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overruling  it,  and  requiring  the  defendants  to  put  in  <^  a  AiU  1823. 
and  perfect  answer  to  the  bill/'  affirmed  in  the  Court  of 
Errors.  If  it  had  been  intended  that  the  statute  of  limita- 
tions should  appear  again  in  the  answer  as  a  positive  bar 
to  the  whole  discovery  and  relief,  and  that  the  merits  of 
the  bill  might  go  unanswered,  the  order  would  not  have 
thus  alsolutdyofferruled  the  plea  j  but  wouldhave  allotoeditio 
stand  for  an  answer^  tritk  liberty  to  except.  After  a  plea  of 
the  statute  has  been  once  technicall  j  pleaded,  and  formally 
discussed,  considered  and  overruled,  and  again  solemnly 
discussed  and  overruled  upon  appeal,  and  a  full  and  per- 
fect answer  required  by  the  order  of  both  Courts,  and  an 
effort  to  have  the  decretal  order  of  this  Court  modilfied,  so 
as  to  allow  the  plea  to  stand  for  an  answer,  has  failed^  it  surely 
cannot,  upon  any  reasonable  principle,  be  permitted  to  the 
party  to  escape  from  the  order  in  this  way,  and  bring  the 
very  same  matter  again  into  discussion.  It  is  conformable 
to  the  good  sense  of  pleading,  that  a  defendant  should  not 
twice  refuse  to  answer  the  bill.  If  a  plea  be  overruled,  you 
may  move  for  a  rehearing,  or  for  leave  to  amend,  but  you 
cannot  again  plead  the  same  plea-  If  a  plea  could  be^  re- 
pleaded, it  would  not,  as  Chief  Baron  MacDonald  obser- 
ved, in  Freeland  v.  Johnson^  (2  Anst.  407.)  do  its  office. 
It  would  not  have  the  effect  of  saving  litigation,  but  would 
encourage  the  defendant  to  try  it  as  an  raperiment  to  save 
time.  It  was  held,  upon  the  same  ground,  in  Baker  v.  Mel* 
Ush,  (11  Vetey,  68.)  that  a  defendant  could  not  demur  a 
second  time,  without  leave  specially  given,  even  though  it 
should  be  a  more  restricted  demurrer.  It  would  be  calling 
upon  the  Court  to  rehear  the  former  judgment,  in  a  man- 
ner contrary  to  the  usual  course  and  settled  practice. 

I  do  not  know  of  any  case  in  which,  bnder  such  circum- 
stances, such  an  answer  has  been  held  good.  If  a  second 
plea  be  not  admissible,  I  Should  apprehend  it  must  be 
equally  inadmissible,  when  it  comes  varied  only  in  point 
of  form,  but  with  the  same  matter  and  the  same  preten- 
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1823.  sion,  in  point  of  substance.  Tiiere  is  no  foundation  in  au- 
thority for  such  an  answer,  in  any  of  the  cases  which  have 
a  bearing  on  the  question. 

In  Harris  v.  Ingledew,  (3  P.  Wm.  94.)  the  Master  of 
the  Rolls,  when  speaking  of  a  plea  of  purchase  for  a  valu- 
able consideration,  which  had  omitted  to  deny  notice,  said| 
that  ^'  if  it  was  overruled,  the  defendant  might  still  help 
himself,  by  putting  all  his  defence  in  his  answer."  This 
observation^  has  no  application  to  the  case  before  me ;  for  it 
does  not  appear  that  the  Court  would  not  have  required  the 
answer  to  meet  fitUy  all  the  charges  in  the  bill,  and  which 
might  have  been  done  consistently  with  the  averment  of 
notice.  Agam,  in  Finch  v.  Fineh,  (2  Ves.  49 1 .)  an  answer 
was  reported  insufficient,  and  the  defendant  submitted  to 
the  report,  and  put  in  a  farther  answer,  insistmg  en  the 
same  matter.  Lord  Hardwicke  held,  that  the  defendant 
was  not  absolutely  precluded,  ^^for  the  matter  had  not  un- 
dergone the  judgment  of  the  Court."  He  there  observed^ 
that  "a  plea  could  not  be  put  in  a  second  time,  if  once 
overruled;"  but  he  observed,  that  ''the  Court  frequently 
allowed  a  defendant,  after  a  plea  was  overruled,  to  insist 
lipon  the  same  matter  by  answer.''  In  Hoare  v.  Parker^ 
(1  CoXy  224.)  Lord  Thurlow  said,  "  there  was  no  instance, 
after  a  [dea  to  a  bill  for  discovery  only  was  overruled,  of 
the  same  thing  being  allowed  to  be  insisted  upon  by  an- 
swer." I  apprehend  that  there  is  no  case  where  it  is  allow- 
ed, even  to  a  bill  for  relief,  without  the  have  of  the  Court  / 
and,  perhaps,  even  this  distinction  of  Lord  Thurlow  may 
well  be  doubted.  Where  the  discovery  would  lead  to  a 
foifeiture,  or  to  corporal  punishment,  a  demurrer  to  the 
discovery,  after  a  plea  had  been  overruled,  was  allowed, 
in  the  case  of  the  East  India  Company  v.  Campbell ^ 
(I  V^es.  246.)  And  in  the  case  of  the  Earl  of  Suffolk  v. 
Chreen^  (1  Atk.  450.)  a  demurrer  to  so  much  of  the  bill  as 
charged  usury,  was  overruled;  not  because  the  demurrer 
could  not  have  been  sustained,  if  it  had  been  confined  to 
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that  part  of  the  bill ;  but  because,  it  was  extended  to  iDadmissi-  ^  B3S. 
ble  grooDd,  and  was  overruled  intotOj  upon  the  principle  that 
if  it  be  bad  in  part,  it  is  bad  in  the  whole ;  but  it  was  especi- 
ally declared  to  be  without  prejudice  to  the  right  to  insist,  by  , 
way  of  anstoery  against  making  any  discovery  touching  the 
charge  of  usury.  Whatever  exception  there  might  be  to 
the  rule  in  such  special  cases,  there  is  none  applicable  to 
this  case,  and  the  defendant  must  make  a  full  answer  and 
discovery  as  to  the  charges  in  the  bill. 

I  shall,  accordingly,  overrule  the  exceptions  to  the  Mas- 
ter's report,  allowing  the  exceptions  to  the  answer,  and  di- 
rect the  defendants  to  answer  the  six  first  exceptions  to  the 
answer,  within  three  weeks,  and  pay  to  the  plaintiffs 
their  costs  of  all  the  exceptions,  and  of  the  reference  and  ar- 
gument upon  the  exceptions  to  the  Master's  report,  to  be 
taxed ;  and  that  the  Master  strike  out  that  part  of  the 
answer  reported  by  him  to  be  irrelevant  and  impertinent. 

Order  accordingly. 
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Hawlet  against  MANcms  and  others. 


In  May,  1817,  A,  confessed  a  judgment  for  80,000  dollars,  in  favour 
of  JIf.,  S,  and  C,  by  way  of  security  and  indemnity,  as  well  for  ex- 
isting debts  as  future  responsibilities.  Afterwards,  in  Junej  1817, 
•^.  being  in  failing  circumstances,  assigned  certain  real  und  person- 
al estates,  specified  in  schedules  annexed  to  the  deed  of  assignment, 
to  M,  and  C,  in  trust,  to  convert  the  same  into  money;  and  after 
deducting  charges  and  expenses,  to  pay,  1st.  the  debts  and  responsi- 
bilities specified  in  a  schedule,  (and  which  included  a  large  sum  duei 
to  Jtf.,  S.  and  C.,)  either  rateably,  or  in  such  order  of  preference  and 
priority,  as  they  should  deem  best :  £d.  to  pay  all  the  other  debts  of 
A. :  and  3d.  to  account  for  the  surplus  to  .^.,  or  his  legal  represen- 
tatives ;  and  the  real  estate  assigned,  was  declared  to  be  subject  to 
the  judgment  confessed  in  favour  of  M^S.  and  C,  and  to  another 
judgment,  in  favour  of  Q. — M.  and  C.  accepted  the  trust,  and  ex- 
ecuted it  by  satisfying  the  greater  part  of  the  debts  and  responsibili- 
ties specified  in  the  schedule.  In  August,  1817,  some  of  the  credi- 
tors of  .^.recovered  judgments  against  him,  and  in  June,  1818,  issu- 
ed executions,  by  virtue  of  which  the  Sheriff  sold  a  house  and  lot 
of  land,  which  .^.had  conveyed  to  Jlf.  and  C,  a  few  days  previous 
to  his  assignment^  in  trust  for  the  wife  of  A,  and  her  children, 
and  which  was  not  included  in  the  assignment.  H.  became  the 
purchaser  at  the  SherifTs  sale,  in  trust  for  those  execution  creditors ; 
and  in  an  action  of  ejectment,  in  which  Jlf.  and  C,  and  the  wife  and 
children  of  .^.,  were  parties,  the  deed  of  trust  was  adjudged  to  be 
void  as  against  the  creditors  for  whom  H,  purchased.  On  a  bill 
filed  by  H.  against  Jlf.,  S,  and  C,  to  enjoin  them  from  selling  the 

.  same  property  under  their  execution,  or  under  the  judgment  of  Q., 
which  Jlf.  had  purchased  for  a  small  sum,  as  a  trustee :  HM,  that 
Jlf.  and  S»,  by  accepting  the  trust  under  the  assignment,  had  waived 
any  remedy  for  their  own  demands,  or  those  of  Jlf.,  5.  and  C,  under 
their  judgment ;  the  lien  of  which  was  preserved,  merely  for  the 
sake  of-priority,  and  to  guard  against  intervening  liens ;  and  as  to 
any  direct  remedy,  the  judgment  was,  in  equity,  extinguished  by 
the  operation  of  the  deed  of  assignment ;  and  that  Jlf.  must  be  con- 
sidered as  purchasing  the  judgment  in  favour  of  Q.,  in  his  character 
of  trustee,  and  could  not,  therefore,  make  use  of  it  for  any  purpose 
incompatible  with  that  character. 
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THREE  several  judgments  were  recovered  on  suits  at  1823. 
law,  in  August,  1817,  by  different  sets  of  creditors,  against 
John  C.  Cuylevj  for  debts  accrued  before  the  22d  of  JPe6- 
ruartfj  1817,  and  the  sum  total  of  the  judgments  amounted 
to  3837  dollars  and  94  cents.  Upon  execution  issued  upon  jia^  lotfu 
one  of  the  judgments,  a  bouse  and  lot  of  land,  in  the  town 
of  Watervlietf  in  Albany  county,  were  sold,  on  the  29tb  of 
June  J 1818,  and  purchased  to  for  a  nominal  sum  by  the 
plaintiff,  in  trust  for  the  said  judgment  creditors. 

CuyleTj  on  the  22d  of  May y  1817,  voluntarily  confessed 
a  judgment  in  favour  of  the  defendants,  Maneius,  D.  Schuy^ 
hr,  and  Jacob  C.  Cuyler,  for  80,000  dollars,  by  way  of 
security  and  indemnity ;  and  those  defendants,  at  the  same 
time,  executed  under  their  hands  and  seals,  a  declaration 
of  trust,  stating  that  the  judgment  was  to  sta>i  as  a  secu- 
rity for  whatever  sums  of  money  Cuyler  then  owed  them, 
or  either  of  them,  with  interest,  and  for  money  they,  or 
either  of  them,  might  loan  to  him,  and  for  the  payment  of 
all  indorsements  which  either  of  them  had,  or  should  make 
for  him;  and  against  all  damages,  costs  and  charges  which 
either  of  them  might  sustain,  by  means  of  such  indorse- 
ments.   The  judgment  was  entered  up  on  that  day. 

Afterwards,  on  the  25th  of  June,  1817,  Cuyler ,  being  in 
failing  circumstances,  assigned  certain  real  estates,  speci- 
fied in  schedule  No.  1.  annexed  to  the  assignment,  (but  not 
the  house  and  lot  aforesaid,)  and  also  the  personal  estate 
specified  in  schedule  No.  2.,  to  the  defendants,  Mancius 
and  Jacob  C.  Cuyler ,  upon  trust,  to  convert  the  real  and 
personal  estate  into  cash,  by  sales,  and  after  deducting 
charges  and  expenses,  to  pay,    (1.)  the  debts  specified 
in  schedule   No.  3.,  either  rateably,  or  in  such  order 
of  preference  and  priority   as    they  should   deem  best 
(2.)  to  pay  all  other  debts  of  Cuyler^  in  like  manner  : 
(3.)  to  account  for  the  surplus  to  him,  or  his  represen^tives. 
The  schedule  No.  1.  stated,  that  all  the  real  estate 
therein  specified,  was  subject  to  a  judgment  in  favour  of 
the  corporation  oi  Albany ;  a  judgment  in  favour  of  Htnry 
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1823.      %iiIkot;    and    to  the  jndgment    in  favonr    of  Mart' 
eius^  Sekuylerj  and  Jacob  C.  CuyUr  ;  and  the  assignment  of 
the  real  estate  was  declared  to  be  made  subject  to  those 
^  judgments. 

The  schedale  No.  3.,  annexed  to  the  assignment,  included 
debts  and  responsibilities  of  the  three  original  defendants, 
in  whose  favour  the  judgment  was  confessed,  to  the  amount 
of  23,587  dollars;  and  two  of  these  defendants,  Manewa 
and  Schuyler^  stated  in  their  answer,  that  they  had  some 
remaining  demands  covered  by  the  judgment,  and  not  in- 
cluded in  the  specified  debts  in  schedule  No.  3.,  to  the 
amount  of  2 194  dollars. 

Manicus  and  Jacob  C.  Cuyler  accepted  the  trust,  and 
assumed  the  control  of  the  assigned  premises,  and  satisfied 
a  very  great  proportion  of  the  debts  and  responsibilities 
specified  in  the  schedule  No.  3. ;  and  they  assured  Schuy^ 
Utj  their  co-creditor,  that  they  would  be  enabled,  by  sales 
under  the  assignment,  to  raise  money  to  pay  his  debt  and 
responsibilities.  The  debts  in  schedule  No.  3.  amounted 
to  43,408  dollars;  and  it  was  admitted  in  the  answer,  that 
th^y  had  all  been  paid,  except  17,372  dollars,  and  in  that 
sum  was  included  a  bond  and  mortgage  to  Moses  Rogers^ 
upon  Itie  mansion  house,  being  10,500  dollars  of  principal, 
besides  interest,  and  which  was  not  due  until  the  22d  of 
Jtdy,  1819,  and  was  amply  secured  by  that  mortgage, 
leaving  only  a  balance  of  about  6,000  dollars  to  be 
paid,  exclusive  o(  Rogers^  mortgage  debt  and  mterest. 

ManciuSj  on  the  8th  of  Abvem&er,  1817,  purchased  in, 
with  his  own  moneys,  the  judgment  of  QuUhot^  for  350 
dollars ;  and  the  defendatits,  JtfisneiW,  Schuyler  and  Jacob 
C  Cuyler^  were  endeavouring  to  collect,  by  execution 
against  the  property  purchased  by  the  plaintiff",  and  which 
was  not  included  in  the  assignment,  a  balance  of  5000  dol- 
lars, claimed  to  be  due  and  unpaid  upon  the  judgment  so 
confessed  for  their  indemnity.  And  Mancius  was  also  en- 
deavouring to  collect,  by  execution  upon  Quilhot^s  jndg- 
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ineot  against  the  same  property,  .the  amount  (or  which  it       1823. 
was  bought  in  by  him. 

The  assignees  could  not  estimate  the  value  of  the  real 
estate  assigned  to  them  in  trust,  but  the  nominal  value  of  Majcius. 
the  .personal  estate  assigned  to  them  was  32,174  dollars, 
and  the  debts  of  Cuyler,  not  mentioned  In  the  schedule  No. 
3.,  and  which  were  to  be  postponed  until  those  in  schedule 
No.  3.  were  satisfied,  were  37,698  dollars. 

The  land  claimed  by  the  plaintiff  had  been  purchased 
by  Cuyler^  on  the  22d  of  February j  1817;  and  on  the  19th 
otJunej  1817,  be  conveyed  it  to  the  defendants,  Mancius 
and  Jmcob  C.  Cuyler,  in  trust,  to  account  for  the  rents  and 
profits  to  his  wife  during  her  life,  and  to  stand  seized  in  fee 
to  the  use  of  her  heirs  after  her  death.  After  this  land  had 
been  purchased  by  the  plaintiff,  on  execution  against  Cuy- 
ler,  as  above  stated,  he  brought  an  ejectment  to  recover 
possession,  in  which  suit  the  trustees  for  the  wife  and  chil- 
dren of  Cuyler,  were  made  defendants,  and  claimed  title 
under  that  trust  deed.  A  verdict  was  taken  for  the  plain- 
tiff, subject  to  the  opinion  of  the  Supreme  Court,  upon  the 
validity  of  the  trust  deed ;  and  after  solemn  argument,  the  ' 
Court  adjudged,  in  October  term,  1819,  the  trust  deed 
fraudulent  and  void,  as  against  the  judgment  creditors,  for 
whom  the  plaintiff  had  purchased  the  land  on  executij^n. 

The  original  bill  was  filed  against  the  defendants,  Man" 
eiusj  Schuyler  J  and  Jacob  C  Cuyler^  to  enjoin  them  from 
selling  the  same  land,  under  the  jilldgment  so  confessed  to 
them,  and  under  the  judgment  of  Quilhot,  so  assigned  to 
Mancius.  The  defendants,  Mancius  and  Schuyler^  answer- 
ed, and  the  defendant,  Jacob  C  Cuyler^  suffered  the  bill  to 
be  taken  pro  confesso.  Schuyler  having  died,  pending  the 
suit,  and  also  Cuyler  and  his  wife,  the  suit  was  renewed,  by 
a  supplemental  bill,  against  the  administratrix  of  Schuyler^ 
and  against  the  heirs  of  Cuyler  and  his  wife,  who  appeared 
and  answered  ;  and  the  cause  was  brought  to  a  hearing  on 
the  bills  and  answers. 

V6L.  VII.  23 
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1823.  Jl,  yan  Vechten^  for  the  plaintiff,  contended^   as  the 

grounds  on  which  the  injunction  was  asked  and  granted^ 
that  it  was  inequitable  for  the  defendants  to  enforce  their 
,  judgment,  confessed  by  John  C.  C,  against  the  property 
in  the  German  Flatts,  conveyed  in  trust  for  the  use  of  his 
wife.  That  judgment  was  confessed  specifically  to  cover 
their  respective  demands  against  John  C.  C,  inclading 
existing  and  future  responsibilities,  and  was  a  lien  upon  all 
the  defendant's  estate,  as  to  such  debts  and  responsibilities. 
John  C.  C.  having  made  a  general  assignment  to  JaoA  C. 
and  M.  subsequent  to  the  judgment;  the  lien  of  that  judg- 
ment is,  in  terms,  recognited,  and,  according  to  the  answer, 
was  intended  to  be  preserved  ;  and,  of  course,  the  judg* 
ment  should  have  been  first  satisfied  out  of  the  funds  as- 
signed :  and  that  such  was  the  understanding  of  the  defen- 
dants was  apparent,  firom  their  omitting  to  enforce  the  judg- 
ment, and  proceeding  under  the  assignment.  By  accept- 
ing the  assignment,  subject  to  the  judgment,  the  assigned 
funds  became  chargeable  with  the  payment  of  the  judg- 
ment, and  the  right  to  enforce  it  was,  therefore,  wuved, 
except  for  the  purpose  of  excluding  intermediate  liens  upon 
the  assigned  property,  between  jthe  date  of  the  judgment 
and  that  of  the  assignment ;  but  the  property  on  the 
German  Flaits^  in  trust  for  the  wife,  was  not  included 
in  the  assignment,  and  was  not,  therefore,  to  be  touched  by 
the  judgment.  The  assignees  have,  in  fact,  so  treated  it; 
since  they  have  satisfied  about  four  fifths  of  the  debts  and  re- 
sponsibilities covered  by  the  judgment  out  of  the  assigned 
funds,  and  permitted  the  Flatts  property  to  be  sold,  under 
the  execution  in  favour  of  the  plaintiff's  cestui  que  trusts^ 
without  interposing  any  other  claim  than  that  derived  un- 
der the  trust  deed  to  M.  and  Jacob  C.  C,  in  favour  of 
Mrs.  C.  and  her  children,  which  had  been  adjudged  void 
by  the  Supreme  Court. 

The  QuUhot  judgment,  as  to  the  consideration  of  350 
dollars  paid  for  it  by  M.^  cannot  equitably  be  enforced  . 
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against  the  Flatts  property ;  because  it  is  recognised  in  the  1823. 
assignment  as  a  subsisting  lien,  and  the  assigned  fund  is 
amply  sufficient  to  satisj(y  it ;  and  M.  having  the  funds  in 
his  hands,  equity  will  not  permit  him  to  enforce  the  judg- 
ment against  other  property,  so  as  to  defeat  vigilant  bona 
fide  creditors.  At  all  events,  if  the  Flatts  property  is  lia- 
ble at  all,  itxcan  be  for  no  more  than  a  contributory 
proportion  of  what  may  remain  to  be  collected  on  the 
judgment. 

From  the  answer,  it  appears  that  the  assignees  have  funds 
in  hand  more  than  sufficient  to  satisfy  any  moneys  claimed 
to  be  unpaid  of  the  debts  covered  by  their  judgment  in  fa- 
vour of  Jtf .,  S.  aiid  J.  C.  and  the  Qut'ZAo^  judgment.  All  the 
debts,  to  which  a  preference  is  given  by  the  assignment,  are 
specified  in  schedule  No.  3.;  and,  from  the  payments  stated 
in  the  answer  of  the  assignees,  it  appears  that  several  pay- 
ments have  been  made  which  are  not  provided  for  or  author 
rized  by  the  specification  in  the  schedule. 

Under  the  circumstances  of  this  case,  the  attempt  to  set 
up  and  enforce  the  judgment  of  Jlf.,  J.  C,  and  5., 
and  of  ^ilhot  against  the  Flatts  property,  is,  in  judgment 
of  law,  an  attempt  to  delay,  hinder,  and  defeat  creditors, 
80  far  as  concerns  the  plaintiff*. 

The  trust  deed  of  the  Flatts  property  cannot  be  brought 
in  question  between  these  parties,  as  the  relief  sought 
against  them,  and  their  defence  founded  on  the  judgment 
o(M.,S.  and  J.  C,  are  equally  hostile  to  that  deed ;  and  the 
heirs  of  Mrs.  C,  as  cestui  que  trusts,  have  no  interest  in 
that  judgment. 

The  mortgage  of  Rogers  on  the  mansion-house,  can  have 
no  priority  as  to  the  judgment  of  Jlf.,  5.  and  /.  C,  as  the 
latter  is  a  general,  and  the  former  a  particular  Hen;  and  it 
appears  by  the  answer,  that  the  assignees  had  received 
enough  to  satisfy  their  judgment,  before  the  mortgage  fell  ^ 
due. 

The  power  in  the  assignment  to  give  preference^  in  ttfe 
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1823.      order  and  manner  of  making  payments,  cannot  aid  the  as- 
signees, as  the  priority  oftheirjudgmentwas  not  impaired  by 
that  power.  Jlf.,  5.  and  J.  C.  cannot,  therefore,  be  permitted 
[_  to  use  that  power  to  the  prejudice  of  the  plaintiff,  by  keep- 
ing their  judgment  on  foot,  while  they  have  funds  to  satisfy 
it,  for  the  purpose  of  defeating  the  just  debts  of  the  plain- 
tiff's  cestui  que  trusts.     He' cited  8  Johns.  Ch,  Rep,  378< 
4  Johns.  Ch.  Rep.  217.  444.  446,     5  Johns.   Ch.  Rep 
236.    ,1  Ch.  Cos.  99.     2   Ves.    18.     Amb.  121.    2  Eq, 
Cos.  Abr.  716.  pi.  3.      Cas.  temp.  Talbot,  69.    Prec 
in  Ch.  22.  101.  425.     1  Atk.   1S8.     2  Atk.  77.  420 
2  Lev.   70.   146.      Jfewland  on   Contracts,    122 — 133 
2  JP.  Wms.  638.  202.  2  Ves.  691.   3  Ves.  617.  1  P.  Wm 
468.    l^^A;.  280.     2  Atk.  20. 

Henry,  for  the  defendants,  Mancius,  and  Margaret  Schuy- 
ler, administratrix  of  David  Schuyler,  contended,  1.  That 
the  judgment  in  ejectment  in  the  Supreme  Conrt,  was  not 
conclusive  against  the  validity  of  the  conveyance  of 
June  19,  1817,  from  John  C.  C.  to  M.  and  Jacob  C.  C. 
of  the  property  in  question,  in  trust  for  the  wife  of  the 
grantor  and  her  children.  (Running.  Eject.9b.  \  Johns.  Cas. 
602.  2  Comyn's  Dig.  tit.  Chancery,  283.  L.)  It  was 
a  conveyance  to  the  wife,  of  a  portion  of  her  inheritance, 
in  trust  for  her  and  her  children;  and  the  settlement  was 
much  inferior  to  what  she  would  have  been  entitled  to  by 
descent.  There  is  a  great  difference  in  such  cases  be- 
tween coming  to  this  Conrt  for  aid,  and  coming  here  for 
the  purpose  of  breaking  up  a  settlement.  (Prec.  in  Ch. 
22.  2  Eq.  Cas.  Abr  51.  478.  1  Atk.  188.  190.  Cas. 
temp.  Talbot,  64.  2  Ves.  16.  18.  308.  And).  121.  Cro. 
Jac.  168.  2  Atk.  519.  6  East,  267.  271.  273.  notts. 
Prec.  in  Ch.  101.  627.  10  Ves.  139.  161.  Bingham  on 
,  Covert.  4.)  Here  was  a  conveyance  after  marriage,  for  a 
full  and  adequate  consideration,  in  trust.  (Reade  v.  Livings 
ston,  3  Johns.  Ch.  Rep.  4S1.    Atherly  Family  Settl  161, 
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162.  165—177.  2  Lev.  148.)  2.  But  if  that  conVeyance  1823. 
shoold  be  deemed  inoperative,  yet  the  judgment  of  the 
22do(Mayy  1817,  confessed  and  entered  up  in  good  faith, 
is  an  effectual  and  subsisting  security  for  all  the  purposes  ^ 
expressed  in  the  declaratory  instrument  of  the  same  date. 
This  judgment  is  a  lien  on  the  estate  in  question,  and  the 
execution  upon  it  cannot  be  impeached,  for  it  has  been 
issued  for  debts  and  responsibilities  within  the  tertnsof 
the  declaratory  instrument,  and  for  debts  not  disputed  by 
the  plaintiff.  (2  Johns.  Ch.  Rep.  306.  5  Johns.  Ch.  Rep. 
320.)  It  never  was  the  intention  that' this  lien  should  be 
narrowed.  This  Court  will  never  marshal  assets,  so  as 
to  assist  a  particular  creditor,  at  the  expense  of  the  general 
creditor ;  and  not,  in  this  case,  at  the  expense  of  a  pre- 
ferred creditor.  It  would  be  breaking  in  upon  the  prin- 
ciple of  equality  of  distribution,  and  of  marshalling  funds. 
(8  Ves.  386,  387.  3  Johns.  Ch.  Rep.  412.  4  Aik.  446. 
I  Vem.  455.  10  Mod,  487, 488.)  The  Court  will  not  suffer 
a  party  to  come  here  to  disturb  the  equality  of  distribu- 
tion. (1  Fonbl  Equ.  310,  311.  313.  pari  1.  ch.  2.  a.  25. 
n.  e.)  The  debts  of  the  postponed  creditors  exceed  30,000 
dollars ;  and  if  a  contribution  is  enforced  here,  as  the 
plaintiff  wishes,  it  would  subvert  the  equality  of  right  be- 
tween the  creditors. 

QuUhofs  judgment  is  an  indispensable  ]ien  upon  the 
estate  of  John  C.  C,  and  the  sum  paid  by  M.  for  the  as- 
signment of  it,  may  be  lawfully  levied  on  the  estate  in 
question.  The  plaintiff,  under  the  circumstances  of  this 
case,  has  no  right  to  the  aid  of  this  Court  to  confirm  his 
title  acquired  at  the  sheriff's  sale,  or  to  throw  any  of  the 
claims,  either  of  M.  or  of  the  defendant,  Mrs.  Schuyler, 
upon  the  trust  fund  of  the  creditors  of  John  C.  C,  or  to 
oblige  these  defendants,  in  any  way,  to  resort  to  that  fund. 
The  trustees  have  not  received  enough  to  pay  the  preferred 
debts.  The  defendant,  M.y  is  vindicating  the  trust  here 
according  to  his  daty.  If  it  is  established,  it  puts  an  end 
to  all  the  liens. 
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1823.  The  Chancellor.     The  question  on  the  validity  of 

the  deed,  in  trust,  for  the  benefit  of  the  wife  and  children 
ot'John  C  Cuyler,  has  been  brought  incidentally  into  dis- 
cussion, though  it  does  not  seem  properly  to  arise  in 
the  case.  The  only  real  point  is,  whether  Mancius  and 
Cuyler^  as  surviving  owners  at  law  of  the  judgment  of 
the  22d  of  May ^  1817,  and  Mancius,  as  assignee  of  Qtit/- 
&o^'«  judgment,  are  entitled,  under  the  facts  in  the  case,  to 
enforce  these  judgments,  or  either  of  them,  against  the 
lands  purchased  by  the  plaintiff. 

With  respect  to  the  trust  deed  in  favour  of  Mrs.  Cuyler, 
it  is  sufficient  to  refer  to  the  judgment  of  the  Supreme  Court 
upon  the  question  which  was  raised  and  discussed,  touch- 
ing the  validity  of  that  deed.     So  long  as  that  judgment 
A  judgment  remainsin  force,  it  is  conclusive  against  the  de^d.  A  judgment 
competenrju- ^^  *  Court  of  competent  jurisdiction,  cannot  be  questioned 

ri8dictioD,caii-  or  impeached,  collaterally ,  in  another  Court,  in  an  action  be- 
not    be    im-  *^  .  J  .  1.       1 
peached  coiia-  tween  the  same  parties,  and  upon  a  pomt  once  put  directly 

thcf  Court!"**"  *"  '5***®  ^^  decided.     Thii  Court  cannot  examine  into  the 
intrinsic  merits  of  a  judgment  at  law,  without  the  aid  of 
new  and  distinct  matter,  showing  fraud  in  procuring  it,  or 
that  it  is  used  or  retained  against  conscience.     This  is  a 
plain  and  well  settled  principle ;  and  the  deed  in  favour  of 
the  wife  and  children  having  been  solemnly  adjudged  at 
Where  a  deed  law  to  be  fraudulent  and  void,  as  against  creditors,  it  must 
fraudulent  and  be  taken  and  held  to  be  equally  so  in  this  Court.     I  shall. 
Court  ofiaw*  therefore,  place  this  deed  entirely  out  of  view,  in  the  con- 
it  wui  be  held  gideration  of  this  case. 

Court.  Mancius  and   Jacob  C.    Cuyler  having    accepted   the 

trust  created  by  the  assignment  of  the  25th  of  Jtrne,  1817, 
it  became  their  duty  to  convert  the  real  and  personal  es^te 
into  money,  and  to  pay  Cuyler^s  debts,  according  to  the 
priorities  created  by  law  and  by  the  deed.  The  real  estate 
was  assigned  subject  to  the  judgments,  and  they  were  en- 
titled to  priority  of  payment  out  of  the  proceeds  of  the  real 
estate.     It  was  the  intention  of  all  the  parties  to  the  deed 
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of  assignment,  that  the  jadgment  creditors,  as  well  as  the  1823. 
other  creditors,  should  be  paid  out  of  the  property  assign- 
ed. None  of  them  thought  of  paying  any  of  the  judgments 
out  of  the  land  purchased  by  the  plaintiff;  for,  until  October j  . 
1819,  that  land  was  considered  by  Cuyler,  and  by  his  as- 
signees, to  belong  to  them,  in  trust,  for  his  wife  and  chil- 
dren. The  assignment  was  intended  as  a  provision  for  all 
the  debts,  to  the  extent  of  the  funds ;  and,  as  the  real  as 
well  as  personal  estate  was  directed  to  be  sold  and  convert- 
ed unto  cash,  it  was  intended,  undoubtedly,  that/ the  first 
proceeds  should  be  applied,  as  they  were  bound  in  law  to 
be  applied,  to  discharge  the  judgments,  and  then  that  the 
joint  fund,  arising  from  the  real  and  personal  estate,  should 
be  applied  to  the  debts  in  schedule  No.  3.  remaining  unsa- 
tisfied. If  this  intention  had  been  strictly  executed,  botli 
the  judgments  now  directed  against  the  lands  of  the  plain- 
tiff would  have  been  satisfied;  and  it  is  apparent,  from  the 
answers,  that  the  proceeds  of  the  real  and  personal  estate, 
received  by  the  assignees,  were  amply  sufficient  for  the  sa- 
tisfaction of  the  judgments.  The  assignees  acted  accord- 
ing to  the  declared  intention  of  the  Assignment,  and  actu- 
ally discharged  a  great  part  of  the  judgment  which  they 
themselves  held ;  and  if  they  have  not  actually  discharged 
the  whole  of  it,  it  has  been  owing  to  their  own  voluntary 
act  or  neglect. 

The  schedule  No.  3.,  annexed  to  the  assignment,  con- 
tained a  list  of  debts  to  be  first  paid,  and  nearly  all  the  debts 
and  responsibilities  covered  by  the  judgment  of  Mancius 
and  others,  were  included  in  that  list.  The  remaining  de- 
mands covered  by  the  judgment,  and  not  included  among 
the  specified  debts  in  that  schedule,  are  stated  in  the  an^ 
swer  of  Mancius  and  Schuyler ,  to  amount  to  2194  dollars. 
But  whether  these  demands  were  in  the  schedule  or  not,  is 
immaterial ;  they  were  to  be  first  paid,  as  part  of  the  judg- 
ment, out  of  the  proceeds  of  the  real  estate,  and  the  residue 
of  the  judgment,  (if  any,)  unsatisfied  out  of  the  real  estate, 
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1823.       was  to  be  first  paid,  as  part  of  the  schedule  No.  3.     If  any 

^^-^"v*^^   part  of  the  judgment  was  entitled  to  be  first  and  preferably 

V.  paid,  out  of  the  proceeds  of  the  real  estate,  it  was  these  ve- 

_ ry  demands,  or  portion  of  the  judgment  not  included  in 


If  two  funris  the  schedule  No.  3. ;  and  upon  this  principle,  that  if  there 

boun?  foi*^  one  ^  ^^^  funds  specifically  bound  for  one  debt,  and  only  one 

or^the" funds  ^^^^^  '""^^  specifically  bound  for  another  debt,  that  other 

^  only  bound  for  debt  shall  have  a  preference  upon  the  only  fund  to  which 

another    debt,  .    .  .-  .  i    , 

that  other  debt  It  IS  equally  entitled  to  resort. 

enceontheon-      ^he   debts   specified   in  schedule  No.  3.  amounted  to 

*^^.  f"."*!    *°  43,408  dollars ;  and  it  was  admitted  in  the  answers,  that 

which  It  IS  en-     ,         ,      ,     •!  • 

titled  to  resort,  they  had  all  been  paid,  except  1 7,372  dollars.  In  that  sum 
is  included  the  bond  and  mortgage  of  Moses  Rogers,  upon 
the  mansion  house,  amounting  to  10,000  dollars  prin- 
cipal, and  700  dollars  interest;  which  principal  was 
not  due  and  payable  until  the  22d  of  July,  1819,  or 
upwards  of  two  years  after  the  date  of  the  assignment, 
and  which  debt  we  may  presume  to  be  amply  secured  by 
the  mortgage.  That  mortgage  debt  cannot  be  permitted 
to  enciroach  upon  the  fund  to  be  applied  under  the  assign- 
ment to  the  discharge  of  the  debts  in  schedule  No.  3.,  until 
the  other  debts  contained  in  that  schedule  are  satisfied,  or, 
at  least,  antil  i2o^er«  has  resorted  to  and  exhausted^ his 
mortgage  fund ;  and  this  restriction  upon  the  mortgage  of 
Rogers^  falls  within  the  influence  of  the  principle,  which 
has  just  been  mentioned.  There  would  remain,  then,  ex- 
clusive of  that  mortgage  debt,  only  abont  6000  dollars  of 
the  debts  in  schedule  No.  3.  to  be  satisfied  ;  and  the  ad- 
missions in  the  answer  conclusively  show,  that  the  assignees 
have  received  funds  and  property  sufficient  for  the  purpose; 
and  if  any  part  of  those  funds  has  been  diverted  to  other 
purposes,  instead  of  being  applied  to  the  discharge  of  the 
judgments  and  the  other  debts  in  schedule  No.  3.,  the  assig- 
nees have  done  it  in  their  own  wrong. 

I  consider  it  to  be  a  very  clear  point,  that  Mandus  and 
Jacob  C.  Cuylerj  by  the  acceptance  of  the  trust,  and  carry-* 
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ingit  iDto  execution  in  a  great  degree,  even  with  respect  1823. 
to  their  own  demands  and  those  of  Schuyler^  covered  by 
the  judgment,  have  waived  their  remedy  under  the  judg- 
ment, and  accepted  of  the  provision  in  the  assignment  in 
lieu  of  it.  It  would  be  impossible  to  maintain  that  they 
could  use  the  judgment  in  destruction  of  the  trust ;  and  if 
they  could  use  it  at  all,  it  would  be  to  derange  the  order 
and  efficacy  of  the  trust  provisions ;  they  are,  therefore, 
upon  every  sound  principle  of  justice  and  equity,  restricted 
to  the  remedies  placed  in  their  hands  by  the  assignment. 
The  lien  of  the  judgment  is  preserved  by  the  terms  of  the 
assignment;  but  it  is  only  for  the  sake  of  priority  in  pay- 
ment, and  to  guard  against  the  intrusion  of  intervening 
liens.  They  must  sell,  and  pay,  and  distribute,  in  the 
character  of  trustees,  and  not  of  judgment  creditors ;  and 
to  take  out  an  execution  upon  the  judgment  against  pro- 
perty over  which  they  are  exercising  a  discretion  and 
control  as  trustees,  would  be  incompatible  with  a  due  dis- 
charge of  the  trust,  and  a  manifest  breach  of  it.  They 
are  bound,  therefore,  to  seek  for  satisfaction  of  their 
judgment  in  the  mode  presented  by  the  terms  of  the 
trust  which  they  have  accepted.  They  have  all  along 
so  thought  and  acted,  until  after  the  judgment  at  law  upon 
the  deed  of  settlement.  The  answer  states,  that  they  as- 
sured Schuyler^  their  co-creditor,  that  they  would  be 
enabled,  by  sales  under  the  assignment,  to  raise  money 
to  pay  his  demand,  and  discharge  his  responsibilities. 

As  Mancius  and  Jacob  C.  Cuyler,  by  means  of  their 
acceptance  of  the  trust,  have  disabled  themselves  from 
proceeding  on  the  judgment,  Schuyler^  their  partner 
in  that  judgment,  is  equally  concluded  by  their  acts,  and 
he  could  ndt  use  the  judgment  to  the  disturbance  or  de- 
struction of  the  trust.  He  was  entitled  to  look  to  them 
for  his  payment  and  indemnity,  for  they  had  a  control 
over  the  judgment  as  parties  to  it,  and  could  modify,  re- 
strict, or  discharge  it.    By  the  death  of  Schuyler^  they,  as 

Voi/.  Vir.  24 
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1823.  survivors,  have  the  exclusive  control  of  the  judgment  at 
law ;  and  the  remedy  of  his  representatives  is  here,  in  this 
Court,  to  compel  them  to  account  for  the  due  use  and  pro- 
ceeds of  the  judgment.  They  cannot  be  pemitted  to  use 
it  inconsistently  with  the  terms  of  the  trust,  for  the  benefit 
of  Schuyler^s  representatives,  any  more  than  for  their  own 
benefit ;  and  if  the  estate  of  Schuyler  has  sustained  any 
injury  by  the  acts  of  his  associates,  Mancius  and  Jacob  C 
CuyleVf  the  indemnity  is  to  be  sought  from  them.  I  am 
entirely  satisfied^  that  any  direct  remedy  upon  the  judg- 
ment, for  any  part  of  the  demands  intended  to  be  covered 
by  it,  is  in  equity  extinguished  by  the  acceptance  and 
operation  of  the  deed  of  assignment. 

There  is  no  reason  arising,  on  this  case,  which  appears 
to  be  sufficient  to  deprive  the  plaintiff  of  the  protection  and 
assistance  of  this  Court,  against  the  undue  application  and 
use  of  the  judgment  of  Mancius.  The  plaintiff  represents 
judgment  creditors,  who  have  acquired  a  priority  and  ad- 
vantage fairly  in  a  course  of  legal  diligence ;  and  if  the 
amount  of  their  judgments  was  an  inadequate  price  for 
the  lands  purchased  by  their  trustee,  they  were  not  re- 
sponsible for  the  fall  of  the  market  price  of  the  land.  It 
was  the  act  of  these  trustees,  JH.  and  C,  that  depreciated 
this  property.  They  bad  very  essentially  contributed  to 
render  the  title  to  it  shaded,  doubtful,  and  litigious,  by 
their  acceptance  and  assertion  of  the  deed  of  settlement 
It  may  well  be  assumed,  that  those  creditors,  under  all  the 
circumstances,  gave  a  reasonable  price  for  the  land,  when 
they  took  it  to  secure  their  judgments,  amounting  to 
near  4000  dollars.  The  facts  in  the  case  evidently  show, 
that  it  is  the  only  satisfaction  they  are  to  receive;  and  when 
they  purchased,  the  title  was  no  doubt  deemed  extremely 
hazardous.  There  is  nothing,  then,  in  the  case,  to  impair 
the  pretension  of  the  plaintiff  to  the  ordinary  aid  and  pro- 
tection of  the  Court.  He  does  not  come  here  to  ask  for 
my  particular  favour  or  preference.    His  preference  and 
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his  tide  have  been  already  duly  acquired  at  law.  Nor  1823. 
does  he  come  here  to  interfere  with  the  distribution  of  the 
fond  under  the  deed  of  assignment,  or  to  impair  the  rights 
of  the  general  creditors  upon  that  fund.  He  comes  simply  ^ 
to  be  protected  against  the  inequitable  use  of  their  judg- 
ment, by  M.  and  C,  contrary  to  the  deed  of  assignment, 
and  to  their  duties  as  trustees  under  it.  That  assignment 
was  made  on  purpose  to  give  preferences,  and  to  disturb 
all  equality  of  distribution  of  the  funds  of  Cuyler*  The 
scheduled  debts  were  to  be  first  paid,  and  that  too  in  such 
order  of  preference  and  priority,  as  the  trustees  should 
deem  propar,  by  which  means  they  had  the  complete  dispo- 
sition of  the  whole  fund,  and  the  power  to  apply  it,  in  the 
first  place,  exclusively  to  the  satisfaction  of  their  entire 
demands.  The  assignment,  with  all  its  provisions,  was  in 
hostility  to  the  equitable  doctrine  of  an  equal  or  rateable 
distribution  of  assets;  and  the  case  afiords  a.  melan- 
choly assurance,  that  the  postponed  creditors,  whose  debts 
are  not  in  schedule  No.  3.,  and  which  exceed  37,000  dol- 
lars, will  not  receive  a  single  cent.  If  a  surplus  should 
remain  for  those  general  creditors  who  do  not  belong  to 
the  privileged  class,  (and  the  plaintifi^s  cestui  que  trusts 
were  of  that  description,)  the  trustees  have  the  same  dis- 
cretion given  to  them,  especially  by  the  deed,  of  giving 
preferences  and  priorities. 

If  the  defendants  were  permitted  to  go  on  and  collect 
5000  dollars,  under  their  judgment,  out  of  the  lands  pur- 
chased by  the  plaintifi*,  how  would  this  promote  the  mar- 
shalling of  assets,  or  equality  of  distribution  ?  Not  at  all. 
It  would  probably  cut  off  the  judgment  creditors  whom 
the  plaintiff  represents,  from  their  debts,  as  it  is  hardly  to 
be  presumed  that  they  would  be  willing  to  redeem  the 
land  from  such  an  incumbrance,  in  addition  to  the  other 
judgment  of  ^ilhot.  It  might  enlarge  the  chance  of  a 
surplus  of  funds  after  the  scheduled  debts  were  satisfied ; 
but  who  can  tell  that  there  would  be  any  equality  of  dA- 
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1833.  IributioD  of  that  surplus?  or  that  those  cestui  que  trusts 
would  be  allowed  to  touch  a  cent  of  it  ?  for  the  trustees 
have  the  same  power  given  to  them  that  Cuyler  had,  to 
prefer  one  creditor  to  another.  The  interference  of  the 
Court  in  this  case  will  not,  therefore,  in  any  degree  im- 
pair the  operation  of  its  favourite  doctrbe  of  equality  in 
the  distribution  of  trust  funds ;  and  it  strikes  me,  that  the 
Court,  is  called  upon,  by  very  obvious  principles  of  justice 
and  equity,  to  restrain  the  defendants,  M.  and  C,  from 
renouncing  the  duties  of  their  trust,  by  resorting,  not  as 
trustees,  but  as  judgment  creditors,  to  their  judgment, 
to  collect  a  portion  of  their  debt,  especially,  when  that 
act  will  deprive  the  plaintiff  of  a  title  fairly  and  justly  ac- 
quired by  law. 

Upon  the  first  consideration  of  this  case,  I  thought  a 
distinction  might  be  taken  between  QuUhofs  judgment  and 
the  other;  but  upon  moi'e  reflection,  I  think  there  is  no  just 
ground  for  it.  Mancius  purchased  that  judgment  while  in 
the  execution^  of  his  trust ;  and  if  he  did  not  buy  it  in  for 
the  benefit  of  the  estate,  (as  we  must  presume  he  did,  since 
it  was  his  duty,  as  trustee,  to  have  paid  it  in  preference  to 
any  other  debt,  as  it  was  the  oldest  lien,)  he  bought  it 
upon  some  speculation  of  his  own,  at  a  reduced  price ;  and 
any  such  advantage  he  could  not  be  permitted  to  retain,  as 
it  would  be  incompatible  with  the  duties  of  his  trust.  He 
has,  therefore,  irf  his  answer,  very  properly  renounced  all 
claim  to  any  demand  under  it,  beyond  a  reimbursement 
of  the  purchase  money,  with  interest.  This  very  renuncia- 
tion is  an  admission  of  the  purchase  in  the  character  of 
trustee,  and  not  on  his  own  account,  and  he  was  entitled  to 
reimbursehimself  outof  theearliestfnndin  hand.  The  judg- 
ment, to  the  extent  of  the  purchase  money  paid,  had  the 
preference  to  any  demand,  and  why  did  he  not  reimburse 
himself  instantly  ?  If  he  did  not,  it  was  his  own  negli- 
gence, for  he  was  entitled  to  do  it,  and  had  the  means 
for  that  purpose.    Can  he  now,  under  the  circumstan- 
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ces  in  which  he  purchased  this  judgment,  and  impliedly  1833. 
admits  that  he  holds  it,  be  permitted  to  depart  from  his 
character  of  trustee,  and  act  as  a  stranger  to  the  trust,  and 
as  QuUhot  himself  might  have  acted,  and  collect  the  judg- 
ment at  law  upon  any  lands  chargeable  with  it  f  Certainly 
not.  He  purchased  in  the  judgment,  while  he  was  acting 
as  trustee,  and  it  must  be  satisfied  to  the  extent  of  the  pur- 
chase money  paid,  out  of  the  trust  funds,  and  not  otherwise. 
I  shall  accordingly  decree,  that  the  injunction  heretofore 
issued  be  continued,  and  made  perpetual,  in  respect  to  the 
judgment  confessed  in  favour  of  Mancius  and  others,  and 
in  respect  to  the  judgment  of  Qtti/Aot,  and  in  respect  to  any 
proceedings  under  them,  or  either  of  them,  by  execution, 
scire  facias,  action  of  debt,  or  otherwise,  so  far,  at  least,  as 
concerns  the  lands  purchased  and  claimed  by  the  plaintiff, 
and  that  no  costs  be  charged  by  either  party  against  the 
other. 

Decree  accordingly. 


Thorne  against  Halsey. 

The  plamtiff,  in  his  affidavit,  annexed  to  a  bill  for  a  writ  of  ne  extat 
repubUcay  though  in  a  matter  of  account,  must  swear  positively  to  a 
debt  or  balance  due  to  him  from  the  defendant ;  yet  he  need  not 
swear  to  a  certain  sum,  but  according  to  his  belief  as  to  the  a$nouni. 

Where  an  answer  is  put  in  to  a  bill  in  such  a  case,  though  the  time  for 
Aling  exceptions  to  it  had  not  expired,  it  may  be  read  on  a  motion  to 
discharge  the  writ  of  ne  exeat 

THE  plaintiff  and  defendant  were  jointly  concerned  in    May  \3th. 
six  different  voyages  and  adventures  between  Jfew-Tork 
and  Si.  DamingOf  the  active  management  of  which  was 
undertaken  by  the  defendant,  who  went  to  St.  Domingo^ 
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THoams 
Halsbt. 


1823.  and  who  was  to  have  one  third  of  the  profits.  The  bill 
stated  the  different  adventures,  the  accoonto  of  wUch  re- 
mained unsettled.  That  the  last  adventure  was  in  lB20t 
in  the  schooner  B.^  consigned  to  the  defendant  at  Port  au 
Flatty  in  St  Domingo ;  that  the  vessel  sailed  from  that 
place  with  only  a  part  of  her  return  cargo,  for  ^evhTorkf 
the  defendant  having  retained  the  proceeds  of  the  outward 
cargo,  to  more  than  2000  dollars.  That,  in  consequence 
of  the  vessel's  long  and  unnecessary  detention  at  St.  Do» 
mingOf  the  plaintiff  had  to  pay  a  heavy  demurrage.  That 
the  defendant  detains  the  residue  of  the  cargo  from  the 
plaintiff,  and  has  remained  out  of  the  state,  and  resided  at 
St.  JQomingo  until  Septewher  last,  when  he  came  to  Aeu^ 
Yorky  and  brought  goods  with  him,  which  he  refused  to 
give  up,  or  come  to  any  settlement  of  this  or  of  the  former 
voyages*  That  he  was  justly  indebted  to  the  plaintiff,  over 
and  above  all  reasonable  charges  and  deductions,  above 
the  £um  of  5000  dollars ;  that  the  defendant  was  about  to 
return  to  St.  Domingo^  where  he  expected  to  reside  for  a 
considerable  time;  and  the  plaintiff  apprehended  that  if  the 
defendant  should  be  suffered  to  depart,  without  giving  se- 
curity for  the  balance  due  to  the  plaintiff,  he  would  be  in 
great  danger  of  losing  his  debt.  Prayer ^  that  the  defendant 
be  decreed  to  come  to  an  account  with  the  plaintiff,  of  and 
conceniing  the  said  voyages,  and  to  pay  the  balance  which 
shall  be  found  due ;  and  for  a  writ  of  ne  exeat.  The  aj^- 
davit  of  the  plaintiff,  in  support  of  the  application  for  a 
ne  exeat^  stated,  that  he  verily  believed  that  the  defendant 
wiU  be  justly  indebted  to  him  in  5000  dollars  ;  and  that  he 
was  informed,  that  the  defendant  was  about  to  depart  from 
the  state,  &c.  The  intention  of  the  defendant  to  depart  fior 
St.  Domingo  was,  also,  proved  by  two  witnesses ;  and  the 
writ  of  ne  exeat  was  allowed  by  a  master,  the  15th  of 
March^  1823,  in  the  sum  of  5000  dollars. 

An  answer  was  filed  the  3d  of  Jtfay,  and  on  the  12th  of 
May^  a  motion  was  made  to  discharge  the  writ  of  ne  exeats 
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pamiant  to  a  notice  for  that  purpose  given  on  putting  in      1833. 
the  answer. 

Jt.  Spencer  J  in  support  of  the  motion,  contended,  that  the 
natter  of  the  bill  was  not  sufficient  to  sustain  it  The 
plaintijflf  had  not  sworn  positively  to  any  debt,  but  only 
to  his  belief.  The  bill  showed  that  he  had  all  the  ac- 
coonts  in  bis  possession,  and  the  means  of  ascertaining 
whether  any  and  what  balance  was  due  to  him.  From 
the  bill,  it  was  uncertain  whether  any  thing  was  due.  No 
misapplication  of  funds  or  embeczlement  was  charged,  and 
there  is  no  allegation  that  the  proceeds  of  the  last  cargo 
received  by  the  defendant,  and  retained  by  him,  exceeded 
the  profits  he  was  entitled  to  ;  nor  was  that  to  be  presu* 
med.  The  intention  of  departure  was  not  sufficient,  as  the 
defendant  was  not  domiciled  at  St.  Domingo ;  and  there  was 
no  averment  that  he  had  not  the  animus  revertendu  But  the 
answer  denies  all  the  equity  of  the  bill,  and  though  the  plain 
tiff  has  three  weeks  to  except  to  the  answer,  yet  neither  the 
rule  as  to  motions  to  dissolve  injunctions,  nor  the  reason  of 
it,  apply  to  this  case,  where  the  party  15  deprived  of  his  liber- 
ty. The  answer  is  sufficient,  as  to  all  that  part  of  the  bill  which 
could  possibly  sustain  an  injunction.  It  is  full  enough  on 
those  points,  and  ought  to  be  read.  He  cited  4  Vesey^  690, 
591.  2  Johns.  Ch.  Rep.  100.  1  Ves.  fy  Bea.  371.  8 
Vesey,  697.  3  Johns.  Ch.  Rep.  76.  Hindes'  Pr.  613. 
Beames  on  the  Writ  of  Ke  Exeat ^  66. 

J.  V.  A*.  Yates^  contra,  insisted,  that  the  answer  ought 
not  to  be  read.  It  was  not  a  perfect  answer,  and  the  de- 
fendant intended  to  except  to  it,  and  was  now  in  time  to  file 
exceptions.  The  affidavit  to  the  bill  was  sufficient,  in  a 
matter  of  account.   {Beames  on  JVe  Exeat,  23.  38,  39. 69.) 

THfe  Chakcellob.  The  affidavit  annexed  to  the  bill 
is  not  sufficient.    It  states,  that  on  a  fair  and  just  setdement 
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1823.  of  accounts,  he  verily  believed  the  defendant  would  be 
found  justly  indebted  to  him  in  5000  dollars.  He  does 
not  swear  positively  to  any  indebtedness.  That  is  a  fatal 
^  defect.  The  books  only  allow  the  plaintiff,  in  matters  of 
account,  to  swear  according  to  his  belief,  as  to  the  amount^ 
or  balance ;  but  he  must  swear,  positively,  that  a  balance 
is  due,  though  he  need  not  swear  to  any  certain  sum*. 

In  Doners  case,  (IP.  Wms.  263.)  it  was  a  matter  of 
account,  but  money  was  sworn  to  be  due ;  and  in  Rico  v. 
Chudtier,  (3  Atk.  501.)  there  is  a  loose  observation,  that 
in  a  bill  for  an  account,  the  plaintiff  swearing  that  he  be- 
lieves the  balance  in  his  favour  would  amount  to  so  much, 
is  sufficient  But  that  very  observation  implies  that  he 
must  swear  positively  that  a  balance  is  due^  and  then  add 
his  belief  as  to  the  amount.  Lord  Eldon^  in  Amsinek  v. 
BarkHayj  (8  Ves.  594.)  said,  that  he  should,  in  future, 
pause  upon  the  practice  of  Lord  HardtrickCf  as  to  merely 
stating  belief  as  to  the  balance  of  an  account,  unless  the 
party  stated  facts  or  declarations,  as  the  ground  of  that 
belief.  Afterwards,  in  Jackson  v.  PetriCf  (10  Ves.  164.) 
he  considered  the  precedent  of  Tiord  H.,  that  in  the  case 
of  partners  and  executors,  information  and  belief  were 
held  sufficient,  to  be  a  bold  precedent.  In  Dick  v.  Sioin- 
ton^  (1  Ves*  ^  Bea.  371.)  the  plaintiff  was  an  administra- 
tor, and  it  was  a  partnership  transaction,  and  a  matter  of 
account,  and  yet  the  plaintiff  swore  to  a  debt,  as  being  at 
least  due  to  a  certain  amount. 

The  plcuntiff,  in  the  present  case,  had  it  in  his  power 
to  ascertain  with  certainty  whether  a  balance  was  co- 
ming to  him.  He  knew  the  net  proceeds  of  each  prece- 
ding voyage,  and  that  the  defendant  was  entitled  to  one 
third  of  those  proceeds,  and  he  was  the  consignee  of  each 
return  cargo,  and  sold  it,  and  must  be  in  possession  of  all 
the  accounts,  and  materials  enough  to  have  stated  an 
account.  It  is  very  uncertain,  from  the  facts  and  decla- 
ration in  the  bill  itself,  whether  the  balance  of  profito  still 


CASES  IN  CHANCERY.  I93 

doe  to  the  defendant,  on  all  the  adventures  taken  together,       18234 
may  not  eqaal  all  that  be  has  received  and  appropriated  as 
the  proceeds  of  the  last  voyage ;  and  there  is  no  certain 
caase  of  action  stated,  as  arising  out  of  the  proceedings  in 
St  Domingo. 

Without,  therefore,  looking  into  the  answer,  I  think  the 
affidavit  for  the  writ  was  not  sufficient,  in  the  first  instance ; 
and  though  the  plaintiff  has  three  weeks  to  except  to  the 
answer,  I  do  not  mean  to  say  that  the  defendant  must,  in 
every  case,  wadt  the  expiration  of  the  three  weeks,  and  the 
period  that  may  be  consumed  in  exceptions,  references,  re- 
ports, and  exceptions  to  the  reports,  and  the  whole  series 
of  vexatious  and  petty  litigation,  touching  some  parts  of  a 
long  answer,  before  he  can  move,  on  the  ground  of  the  an- 
swer, for  a  discharge  of  the  writ.  The  answer  may  not  be 
perfect  in  all  its  parts,  as  to  the  whole  matter  of  the  biU, 
and  yet  contaun  sufficient  matter  unaffected  by  the  defective 
parts,  to  induce  a  discharge  of  the  ne  exeat.  It  must  rest 
in  discretion,  bow  iar  the  answer,  before  it  has  become  ma- 
tured by  time  or  decision  on  exceptions,  is  sufficient  for  the 
purposes  of  such  amotion  as  the  one  before  me.  I  have, 
therefore,  permitted  the  answer  to  be  read,  and  deem  it 
amply  sufficient  for  the  purpose  of  destroying  all  pretence 
for  the  writ,  even  if  the  writ  had  been  well  sustained  by  the 
bill  and  accompanying  affidavit. 

Motion  granted". 
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Bacon  against  Bronson  and  others. 

Application  was  made  by  the  plaintiff,  who  resided  out  of  the  Stat^y 
to  R.f  an  attorney  here,  to  draw  a  bond  and  mortgage  from  B.  to 
the  plaintiff.  The  attorney  liTed  near  the  mortgaged  premises, 
and  was  well  acquainted  with  the  property,  and  the  circumstances 
of  J}.;  and  on  being  asked,  at- the  time,  if  he  knew  of  any  incum- 
brances on  the  land,  answered,  that  he  did  not  know  of  any,  except 
a  judgment  in  favour  of^^  though  he  knew  that  there  was  a  prior 
mortgage  to  the  Loan  Office  of  the  State,  under  which  the  premises 
were  afterwards  spld,  unknown  to  the  plaintiff,  andit  became  the  pur- 
chaser for  less  than  one  third  of  their  value :  IfeU,  that  the  representa- 
tion made  by  Ji.  being  false,  and  the  purchase  by  him  under  the  prior 
incumbrance  fraudulent,  he  was  responnble  to  the  plaintiff  for  all 
damage  or  loss  sustained  by  him  in  consequence  of  such  fraud. 
And  the  premises,  in  the  first  instance,  were  ordered  to  be  sold, 
subject  to  prior  incumbrances,  to  pay  the  plaintiff's  debt,  with  in- 
terest and  costS|  and  R,  was  decreed  to  pay  any  deficiency. 

May  nth.  BILL,  filed  February  16,  1831,  stated,  that  the  de- 
fendant,  Branson^  on  the  11th  of  June,  1818,  executed  a 
bond  and  mortgage  to  the  plamtiff,  to  secure  the  payment 
of  500  dollars  and  76  cents,  with  interest,  on  the  Istof 
DecenibtTj  1819.  The  mortgage  was  of  a  farm  of  175  acres, 
in  Amsierdamj  in  Montgomery  county,  and  was  recorded 
on  the  day  of  its  date.  The  defendant,  Reynoldiy  an  at- 
torney, residing  in  Amsterdam^  prepared  the  bond  and 
mortgage,  and  witnessed  their  execution.  The  defendant, 
'  B.y  when  he  gave  the  mortgage,  declared  that  the  premises 
were  unincumbered,  except  by  a  judgment,  entered  up  by 
A.,  as  attorney,  in  favour  of  Benedict  Arnold;  and  the 
plaintiflPs  agent,  by  whom  the  bond  and  mortgage  were 
taken,  examined  the  records,  and  was  informed  that  there 
was  no  mortgage  or  other  incumbrance  on  the  land.  Both 
the  plaintiff  and  )iis  agent  resided  in  the  state  o( Connecticut j 
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and  were  uninformed  of  any  public  *loan  office  in  the  1823. 
county,  and  of  the  necessity  of  looking  there  for  any  in- 
cumbrance. That  the  plaintiff  never  knew,  or  suspected, 
that  there  was  any  prior  incumbrance  to  defeat  his  security,  ^ 
until  December y  1820,  when  he  heard,  for  the  first  time, 
that  the  premises  had  been  sold,  on  the  third  Tuesday  of 
S^iember^  1820,  under  a  mortgage  to  the  loan  office  com- 
missioners, for  securing  the  payment  of  750  dollars,  for 
default  in  payment  of  the  interest,  and  that  the  defendant, 
/{.,  had  purchased  the  land.  That  A.,  on  being  applied 
to  by  the  plaintiff's  agent,  said,  that  his  claims  were  about 
1700  dollars,  part  of  which  was  on  his  own  account,  and 
the  residue  belonged  to  clients  for  whom  he  had  judgments 
against  B. ;  and  that,  upon  payment  of  that  sum,  he  would 
convey  the  premises  to  the  plaintiff,  reserving  the  residue 
of  the  real  estate  not  covered  by  the  mortgage,  provided 
that  the  defendant,  J9.,  would  consent;  and  that  the  plain* 
tiff  must  pay  the  1700  dollars,  and  also  the  750  dollars 
due  to  the  State.  That  the  plaintiff's  agent,  on  the  10th 
of  JV6rtfary,  1821,  called  onjR.,  for  the  purpose  of  paying 
these  demands,  and  receiving  a  deed  for  the  175  acres, 
but  R.  refused  to  act,  saying,  he  had  bound  himself  to 
give  a  deed  to  the  defendant,  Jlfar^iaU;  and  that  €reorge,a 
son  of  the  defendant,  £.,  had  a  right  to  redeem  within  ten 
years,  by  a  private  agreement  between  M.  and  the  family 
o(B.  ThatiR.  also  said,  that  the  whole  property  pur- 
chased by  him  was  worth  14,000  dollars,  and  the  175  acres, 
7000  dollars,  in  cash ;  that  the  defendant,  B.^  had  always 
valued  the  farm  at  10,000  dollars.  The  bill  charged  that 
JR.  was  attempting  to  defeat  the  remedy  of  the  plaintiff 
under  his  mortgage,  and  making  innocent  purchasers 
under  J9.  pay  large  sums  of  money  to  redeem  their  lands, 
&c.  That  jR.  was  a  practising  attorney  at  A,y  living 
within  two  miles  of  the  premises,  and  knew  the  condition 
of  the  estate,  real  and  personal,  of  £.,  be.  That  there 
was  a  fraudulent  combination  between   the  defendants, 
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1823.  B.  and  A.,  to  let  the  premises  be  sold  to  pay  52  dollars 
and  M  cents,  interest  dne  on  the  mortgage  to  the  loan 
officers,  80  as  to  defeat  the  plaintiff's  security,  and  to 
enable  R.  to  oppress  innocent  purchasers,  &c.  PrayeTf 
that  the  plaintiff  may  be  allovred  to  redeem,  on  paying  750 
dollars,  and  interest,  and  all  prior  incumbrances,  be.; 
that  the  sale  under  the  loan  office  mortgage  may  be 
declared  void,  as  against  the  plaintiff;  and  that  the  de- 
fendants,  R,  and  JIf.,  be  decreed  to  release  to  the  plaintiff 
the  175  acres,  &c.  and  for  general  relief.  On  the  15th 
of  Aprils  1822,  the  plaintiff  filed  a  supplemental  bill 
against  two  of  the  children  ofBransont  stating  the  original 
bill,  to  which  the  defendants,  R*  and  Jtf.,  had  answered, 
but  not  jB.;  and  that  JR.,  on  the  27th  of/antkify,  1821, 
executed  a  quit  claim  deed  to  JIf.  for  the  175  acres,  for 
the  consideration  of  1000  dollars ;  and  that  M.  executed 
to  the  defendants,  the  two  children  of  J?.,  a  contract,  to 
convey  to  them  the  175  acres,  on  payment  of  1500  dollars, 
by  yearly  instalments;  which  contract  the  plaintiff  dleged 
to  be  fraudulent,  and  with  a  view  to  defeat  the  plaintiff's 
mortgage,  be.  be.  The  plaintiff  prayed,  that  these  two 
defendants  might  be  decreed  to  convey  all  their  right  to 
the  plaintiff,  and  to  deliver  up  all  the  deeds  and  con- 
tracts, be. 

The  defendant,  jR.,  in  his  answer,  admitted  that  he  drew 
the  bond  and  mortgage  from  B.  to  the  plaintiff;  that  he 
had  before  that  time  heard  of  the  loan  office  mortgage,  and 
believed  that  there  was  such  a  mortgage ;  that  he  did  not 
mention  it  to  the  agent  of  the  plaintiff  when  the  bond  and 
mortgage  were  executed.  That  about  the  20th  of  Janu' 
artff  1821,  he  told  the  pl^mtiff's  agent,  that  the  farm  had 
been  sold  for  non-payment  of  interest  on  the  loan  office 
mortgage,  and  that  he  had  purchased  it,  and.had  offered  to 
reconvey  to  B.  all  that  part  which  was  in  his  possession, 
on  payment  of  1700  dollars;  and  that  he  would  convey  it 
to  the  plaintiff  on  the  same  terms.    That  the  plaintiff's  agent 
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afterwards  called  on  him  to  pay  the  money,  and  take  a  deed       1823. 
for  the  175  acres,  when  he,  A.,  told  him,  that  since  he  before 
called,  he  had  made  a  disposition  of  the  property  to  the  de-  • 
fend  ant,  M.j  so  that  it  was  out  of  his  power  to  convey  it  to 
the  plaintiff,  be.     That  on  the  27th  of  January,    1821,  he  ' 
conveyed  the  175  acres,  by  a  quit  claim  deed,  to  Jlf.,  who 
paid  him  800  dollars,  and  gave  his  note   for  200  dollars ; 
and  that  Jlf.,  on  the  same  day,  executed  a  contract  to  con- 
vey the  land  to  the  two  defendants,  children  of  fi.,  for  1500 
dollars,  payable  in  annual  instalments.     He  admitted  that 
he  told  the  plaiotiff's  agent,  that  the  defendant,  B.j  had, 
until^aft^  the  sale  under  the  loan  office  mortgage,  a  per- 
sonal estate  of  the  value  of  1 500  dollars,  he.    That  A»e&o- 
lat  Bradt  owned  two  tracts  of  land  in  «!.,  which  he  mort- 
gaged to  the  loan  office  commissioners  for  750  dollars,  on 
the  14th  of  July  J 1792 ;  and  the  premises,   for  non-payment 
of  interest,  were  sold  in  Sepien^er^  1803,  and  the  defen- 
dant, jB.,  became  the  purchaser,  and  re-mortgaged  the  pre- 
mises for  the  same  sum.     That  in  1820,  B.  neglected  to 
pay  the  interest,  and  the  premises  became  forfeited,  and  the 
lean  officers  absolutely  seised  thereof  by  the  statute;  and 
they  sold  the  premises  at  auction  for  1225  dollars.    That 
he  gave  a  mortgage  to  the  loan  officers  for  750  dollars,  and 
paid  them  108  dollars,  aud  gave  a  receipt  to  2?.  for  the 
balance,  as  follows :  ^'  September  19th,  1820,  received  of  O. 
Bronsorij  368  dollars  and  38  cents,  for  which  I  am  to  ac- 
count to  him."    The  defendant  claimed  an  absolute  title 
by  the  purchase,  and  denied  any  secret  or  express  con- 
tract, trust,  or  confidence,  between  him  and  £.,  or  any  other 
person,  respecting  the  sale,  or  that  he  purchased  at  the  request 
otB. ;  but  that  he  purchased  absolutely,  and  to  promote 
his  own  interest.    That  he  knew,  when  he  purchased,  that 
T.  Simofu  was  in  possession  of  60  acres,  Jacob  Leppen  of 
40  acres,  J.  T.  Leppen  of  40  or  50  acres,  and  J.  Van 
Schaiek  of  20  or  25  acres ;  and  that  the  residue,  being  175 
acres,  were  in  possession  of  the  defendant,  B. ;  and  that 
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1823.  those  persons  were  bona  fide  purchasers  of  their  respective 
^^^'V^^  shares,  &c.  He  admitted  that,  before  the  sale,  he  offered 
V.  to  convey  the  175  acres  to  the  defendant,  B.,  for  ITOOdol- 

lars  ;  that  he  knew  the  situation  of  the  estate  of  B.,  who 
was  involved  in  debt,  and  was  unable,  on  the  day  the  farm 
was  sold  by  the  loan  officers,  to  pay  the  interest  and  costs, 
and  the  premises  were,  therefore,  sold*  He  stated,  that 
the  farm  was  not  worth  more  than  3500  dollars.  That 
the  defendant,  B.,  was  present  at  the  sale  by  the  loan  offi- 
cers; and  had  personal  property,  but  it  was  not  worth  more 
than  1057  dollars;  that  he  was  at  that  time  indebted  to  this 
defendant,  for  debt  and  costs  in  certain  suits,  837  dollars 
and  91  cents;  and  that  the  personal  property  of  B.  was 
sold  on  the  25th  of  October ^  1820,  on  an  execution  issued 
by  the  defendant,  A.,*  &c. 

The  defendant,  Jtf.,  also  answered. 

The  bill  was  taken,  pro  confesso^  against  the  defendants, 
B.  and  his  two  children. 

Testimony  was  taken  in  the  cause,  the  material  parts  of 
which  are  stated  in  the  opinion  delivered  by  the  Court. 

The  cause  was  brought  to  a  hearing  on  the  pleadings 
and  proofs. 

H.  Cunningham^  for  the  plamtiff. 

D.  Cady,  for  the  defendants. 

The  Chancellor.  The  original  and  supplemental 
bills  have  been  taken  pro  confesso  against  the  defendant, 
Bronsonj  and  his  two  children,  Gf.  W.  J.  and  P.  Bronson^ 
and  consequently  all  the  charges  of  collusion  and  fraud,  in 
the  defendant,  B.j  to  cheat  the  plaintiff  out  of  his  mort- 
gage security,  are  admitted.  So,  it  is  also  admitted,  that 
the  defendants,  O,  and  P.  Bronson^  possess  and  enjoy  the 
mortgaged  premises,  under  a  contract  from  the  defendant, 
Marshall,  in  furtherance  of  the  fraudulent  views  of  the  de- 
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feadant^  JS.,  and  in  consummation  of  that  fraud.  It  is  1823. 
'  likewise  in  proof,  that  the  defendant,  Marshall,  took  a  deed 
from  the  defendant,  Reynolds,  with  full  knowledge  of  the 
clfldm  of  the  plaintiff,  and  of  the  allegations  of  fraud  and 
combination  between  the  defendants,  B.  and  A.,  in  the  sale 
and  purchase  of  the  land.  The  only  serious  point  in  dis- 
pute is,  whether  the  defendant,  A.,  be  justly  chargeable 
with  fraud,  and  whether  the  land,  as  well  as  the  defendant, 
JR.,  be  responsible  to  the  plaintiff  for  his  debt. 

There  is  one  very  material  fact  in  the  case,  which  is  un- 
questionably established,  and  which  occurred  in  the  very 
commencement  of  the  business.  It  throws  light  on  all  the 
subsequent  transactions,  and  serves  to  detect  the  motives 
and  explain  the  principles  which  guided  the  defendant,  R. 

He  was  a  practising  attorney  in  the  village  of  Amsterdamj 
living  within  the  distance  of  two  miles  from  the  mortgaged 
premises.  He  had  been  in  the  habit  of  doing  business  for 
and  against  the  defendant,  J?.,  and  was  well  acquainted 
with  his  property,  circumstances,  embarrassments,  and 
character.  He  was  also  well  versed  in  the  knowledge 
of  the  law  of  the  land,  and  understood  the  peculiar  force 
and  character  of  loan  office  security.  The  plaintiff  and  the 
agent  he  employed,  were  citizens  of  Connecticut,  stran- 
gers to  the  laws  of  this  state,  and  ignorant  of  the  existence 
of  any  loan  office  mortgages.  Tn  this  situation  of  the  parties, 
the  defendant.  A.,  is  applied  to  by  the  agent  of  the  plain- 
tiff to  draw  his  bond  and  mortgage.  The  application  was 
doubtless  made  to  him  in  his  character  of  an  attorney,  and 
the  agent  inquired  of  him.,  if  he  knew  of  any  incumbrance 
on  the  land  other  than  the  judgment  in  favour  of  Benedict 
Arnold.  A.  replied  that  he  did  not  know  of  any  other  in- 
cumbrance, and  that  he  thought  the  plaintiff  would  be  am- 
ply secure  in  his  demand.  It  is  now  admitted,  by  the  de- 
fendant, A.,  that  he,  at  that  time,  knew  of  the  loan  office 
inortgage  given  by  A.,  for  he  had  frequently  heard  of  it, 
and  believed  it  to  exist.    It  is  proved  likewise,  that  he  had 
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1833.      been  io  the  habit  of  lending  money  to  B.f  to  pay  the  anna* 
al  interest  upon  that  mortgage.     He  admits,  also,  that  he 


T.  was  silent  on  the  subject  of  that  mortgage,  and  cannot  say 

BROHSQg.  whether  h^  thought  of  it  at  the  time  he  filled  up  the  bond 
and  mortgage  to  the  plaintiff.  He  does  not  venture  to  say 
that  he  did  not  recollect  the  fact  of  the  existence  of  the  loan 
office  mortgage,  though  he  was  particularly  interrogated  by 
the  bill,  whether  he  did  not  at  the  time  know  of  the  loan 
office  mortgage,  and  whether  he  gave  any  intimation  there- 
of to  the  agent  of  the  plaintjff. 

The  defendant,  A.,  afterwards,  availed  himself  of  this  very 
loan  office  mortgage,  to  buy  in  the  175  acres  of  land  co- 
vered by  the  plaintiff's  mortgage,  as  well  as  upwards 
of  170  acres  of  other  land,  claimed  and  possessed  by 
several  other  bona  fide  purchasers.  If  the  purchase  by  him 
should  be  deemed  valid,  or  if  he  should  not  be  held  bound 
to  indemnify  the  plaintiff,  the  latter  will  be  deprived  of  his 
debt,  and  the  defendant,  R.^  will  have  made  a  very  pro- 
fitable, though,  at  the  same  time,  a  very  hard  and  uncon- 
scientious speculation,  and  one  producing  the  entire  loss  of 
the  plaintiifi^s  security,  as  well  as  distress  and  oppression  to 
the  other  claimants.  He  gave  only  1225  dollars  for  his 
purchase,  and  he  told  one  of  the  witnesses  tliat  the  whole  land 
purchased  by  him,  was  worth  14,000  dollars,  and  the  part 
covered  by  the  plauntiff's  mortgage,  7000  dollars.  This  is 
supposed  to  have  been  a  careless  and  extravagant  estimate ; 
but  all  the  testimony  shows  that  the  purchase  was  most  ad- 
vantageous. A.,  thus  first  interferes  in  this  business,  by  a 
breach  of  confidence,  and  a  fraud  practised  upon  the  plain- 
tiff, for  he  makes  a  false  representation  to  him  as  to  the  in- 
cumbrances,  and  one  which  he  kn.ew  to  be  false  when  he 
made  it,  and  by  means  6f  which  he  was  subsequently  ena- 
bled to  destroy  the  plaintiff's  security,  and  to  make  great 
gain  to  himself.  If  the  bill  had  rested  the  title  to  relief 
upon  this  single  fact,  the  plaintiff  would,  upon  that  fact 
only,  have  succeeded. 
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It  18  a  very  old  head  of  equity,  as  Lord  EUon  observed,  1823. 
in  Evatu  v.  BickneU^  (6  Veiey^  174.)  that  if  a  representa- 
tion be  made  to  another  person,  going  to  deal  in  a  matter 
of  interest,  upon  the  faith  of  that  representation,  the  former 
shall  make  that  representation  good,  if  he  knew  that  rep-  ifow  person 
resentation  to  be  false.  He  held,  that  if  there  was  a  juris-  Ln^^^^oing' 
diction  at  law  npon  the  doctrine,  ui  Paishy  v.  Freeman.  (3  *°  ,f ••*  i°.  * 
Term  Rq^.  151.)  there  was  a  concurrent  jurisdiction  m  terest,  on  the 
equity ;  and  that  case,  upon  the  principles  of  many  decisions  presentation?* 
til  equity^  might  have  been  maintained  here.  heTimew^Uiat 

There  is  no  dispute  about  that  doctrine.  It  is  a  principle  representation 
of  universal  law.  Fraud  and  damage,  coupled  together,  shall  make^t 
will  endtle  the  injured  party  to  relief  in  any  Court  of  jus-  ^^JlJ^ud  and 

tice.  damage,  cou* 

It  would  not  have  excused  the  defendant,  A.,  if  he  had  entitle  the  par- 
said  that  he  did  not  recollect  the  loan  office  mortgage ;  but  reiie?"7n   *a 
he  does  not  say  so  ;  and  the  conclusion  is,  that  he  did  recol-  ^^^  ^^  i"^* 
lect  it,  and  intentionally  concealed  the  knowledge  of  it, 
with  a  view  of  maturing  the   scheme  of  fraud,  which 
he  afterwards  successfuUy  practised.    In  B«rrou»  v.  Lock^ 
(10  Vesey^  470.)  it  was  held  by  the  Master  of  the  Rolls, 
that  such  a  demand  for  damages,  for  a  misrepresentation 
of  a  fact,  was  properly  made  in  equity.    The  defendant, 
in  that  case,  admitted  he  had  received  information  of  a 
fact  inquired  after,  and  did  not  at  the  time  recollect  it ;  but 
the  judge  set  aside  the  objection  of  a  want  of  recollection 
as  wholly  unsound.    The  plaintiff  there  was  going  to  deal 
with  C.  upon  a  matter  of  interest,  and  he  applied  to  the 
defendant  to  know  what  C.  was  entitled  to,  and  he  told 
him  expressly  that  C.  had  an  undoubted  right  to  make  an 
assignment  to  such  an  extent,  knowing  that  he  had  not  a 
right  to  make  such  an  assignment.     "  What  can  the  plain- 
tiff do,"  said  Sir  Wm.  Qrant,  ^'  to  make  out  a  case  of  this 
kind,  but  show,  1.  that  the  fact  as  represented  is  false;  2. 
that  the  person  making  the  representation  had  the  know- 
ledge of  a  fact  contrary  to  it.    The  plaintiff  cannot  dive 
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1833-  into  the  secret  recesses  of  the  heart,  so  as  to  know  whether 
he  did  or  did  not  recollect  the  fact,  and  it  is  no  excuse 
to  say  he  did  not  recollect  it.  At  least,  it  was  gross  negli^- 
gence  to  take  upon  him  to  aver  positively  and  distinctly 
that  C  was  entitled  to  the  whole  fund,  without  giving  him* 
self  the  trouble  to  recollect,  whether  the  fact  was  so  or  not ; 
without  thinking  upon  the  subject."  The  Master  of  the 
Rolls,  therefore,  held  the  defendant  responsible  to  the  pur- 
chaser for  the  damages  resulting  from  the  misrepresenta* 
tion. 
A  party  is  If,  then,  the  case  had  stood  upon  the  fact,  that  the  defen- 
equity/  ^  for  dant  R.  had  been  applied  to  by  the  plaintiff,  while  em- 
suiting^*  from  P^^^y^^l  professionally  on  the  very  business  to  which  the 
his  wilfully  inquiry  related,  for  information  as  to  his  knowledge  of  in* 
'  cumbrances,  and  he  had  declared  there  was  no  other  in- 
cumbrance than  the  judgment,  though  he  then  knew  of  the 
loan  office  mortgage,  we  have  seen  that  he  would  have 
been  responsible  to  the  extent  of  the  plaintifiTs  damage,  for 
such  a  wilfully  false  assertion.  But  the  bill  does  not  place 
the  title  to  relief  precisely  upon  that  point,  but  makes  the 
fraud  of  the  defendant,  jR.,  in  the  subsequent  purchase,  the 
ground  for  relief;  and  though  specific  as  well  as  general  re- 
lief be  prayed  for,  any  relief  may  be  afforded  which  is  con- 
sistent with  the  case  made  by  the  bill.  The  previous  de- 
ception, then,  in  this  case,  is  a  pretty  sure  test  of  the  mo- 
tives of  the  defendant,  A.,  throughout  the  subsequent  stages 
of  the  business,  and  is  weighty  as  auxiliary  proof  of  fraud 
deducible  from  the  facts  attending  the  purchase. 

The  next  circumstance  to  show  a  meditated  fraud  upon 
the  plaintiff  is,  the  proposition  of  the  defendant,  A.,  to  j2r- 
noldf  the  winter  previous  to  the  sale,  when  he  contempla- 
ted that  the  lands  of  B.  would  be  sold,  and  that  he  and  Ar^ 
nold  should  become  purchasers.  This  intention  will  ra- 
tionally account  for  bis  determination,  about  the  time  of  the 
sale,  to  refuse  the  pecuniary  aid  he  had  been  accustomed  to 
lead  to  B*f  to  discharge  bis  apnoal  interest  upon  the  loan 
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office  mortgage.  Th^  defendant,  JR.,  pretended  to  be  ap« 
prebensive  of  his  debt,  and  certainly  he  had  no  reasonable 
ground  for  that  apprehension.  The  defendant)  B.^  was  in 
possession  of  personal  property,  worth  from  1500  dollars 
to  2500  dollars,  and  the  defendant,  /{.,  had  the  control  of 
judgments  and  executions,  for  debts,  including  his  own,  and 
little  less  in  the  whole  than  900  dollars,  before  the  sale  of  the 
land.  The  personal  property  was  all  sold  a  few  weeks  af- 
ter the  loan  office  sale,  and  bought  in  chiefly  by  the  de*- 
fendant,  iZ.,  at  less  than  half  its  value.  He  had,  also,  at  the 
sale  of  the  farm,  given  to  the  defendant,  J?.,  a  receipt  for  the 
surplus  moneys,  amounting  to  368  dollars  and  38  cents,  and 
these  surplus  monies  he  was  permitted  by  J?,  to  retain,  with- 
out requiring  or  receiving  any  credit  for  it,  on  the  judg- 
ments and  executions  under  the  control  of  R.  This  fact 
occurred  on  the  day  of  the  sale  of  the  real  estate,  and  it  is 
demonstrable  proof  of  the  confidential  manner  in  which 
the  parties  dealt  with  each  other,  even  on  such  a  trying  oc- 
casion as  the  purchase  by  the  one,  and  the  voluntary  sacri- 
fice by  the  other,  of  a  large  estate.  The  defendant,  /{•, 
avowed,  just  before  the  sale,  that  he  was  going  to  make  a 
speculation  %  and  it  appears,  from  the  testimony  of  Ar* 
fioU,that  B.  and  ii.had  made  some  previous  arrangements, 
probably  at  the  time  of  the  sale^  which  R.  was  called  upon 
to  fulfil,  and  the  nature  of  which  is  not  precisely  disclosed, 
though  the  fact  of  some  arrangement  was  admitted.  It  is 
quite  apparent,  from  the  whole  view  of  the  facts,  that  B. 
and  R.  acted  in  friendly  concert  with  each  other,  at  the  day 
of  sale.  Their  mutual  conduct  was  conclusive  evidence 
of  a  very  amicable  understanding  of  each  other's  views. 
B.  made  no  real  efibrts  to  raise  the  small  amount  of  52 
dollars  and  50  cents,  and  prevent  the  sale.  It  is  to  be  in- 
ferred that  he  had  CanadianhSk  sufficient  for  the  purpose, 
which  he  might  have  exchanged  at  a  small  discount ;  but  he 
was  unwilling  to  give  a  discount,  though  so  great  an  interest 
was  at  stake.    /S«  avows  that  be  made  the  purchase  to  pro* 


304  CASES  IN  CHANCERIT. 

1823.  mote  bis  own  iuterest^and  that  of  his  friendSiOr^as  he  says  in 
another  place,  to  secnre  some  jadgments  he  had  in  his  office, 
and  his  own  demands.  After  the  sale,  he  freely  promised 
to  pay  Arnold's  judgmentt  to  which  he  was  the  attorney ; 
and  he  said  he  did  not  want  the  farm,  if  B.  and  his  friends 
could  make  an  arrangement  with  him.  How  is  it  possible 
to  avoid  the  inference,  that  the  sale  was  made  with  the 
consent  or  acquiescence  of  fi.,  and  with  concerted  views  i 
and  those  views  are  admitted  by  B.  to  have  been  fraudu- 
lent. 

It  is  another  important  ingredient  in  the  case,  that  B. 
and  his  family  have  been  suffered,  ever  since,  quietly  to  pos- 
sess and  enjoy  the  real  and  personal  estate.  Indeed,  the 
amazing  fact  that  B.  should  stand  by  on  the  day  of  sale, 
and  tamely  suffer,  without  a  single  serious  effort  to  prevent 
it,  a  farm  of  175  acres,  and  worth  six  thousand  dollars,  to 
be  sold  absolutely,  to  raise  the  paltry  sum  of  52  dol- 
lars and  50  cents,  and  should,  throughout  the  events  of  that 
day,  and  in  all  the  subsequent  transactions,  be  upon  the 
most  friendly  terms  with  A.,  the  purchaser,  and  his  former 
patron,  and  that  they  should  afford  each  other  every  accom- 
modation and  facility,  is,  to  my  mind,  overwhelming  proof 
of  collusion  and  combination  to  defraud  creditors.  And 
considering  the  imposition  practised  upon  the  plaintiff,  both 
by  jB.  and  it.,  when  the  mortgage  was  taken,  how  can  we 
avoid  the  conclusion,  that  he  was  the  premeditated  victim 
from  the  beginning  P 

The  only  real  question  that  remains,  after  stating  the 
facts  in  the  case,  is,  as  to  the  nature  and  extent  of  the  re- 
lief. If  the  plaintiff  was  to  be  permitted  to  lose  his  debt 
upon  such  a  itate  of  things,  and  without  any  remedy,  either 
against  the  land  or  against  IZ.,  it  would  appear  to  me  to 
cast  a  shade  over  the  administration  of  justice. 

The  land  ought  to  be  held  answerable  for  the  mortgage 
debt,  subject  to  therloan  office  mortgage ;  and  also,  to  w2r- 
noZ^T^  judgment,  if  it  be  not  ahready  discharged,  according 
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to  the  promise  of  A.  And  though  it  be  a  rale  of  practice  ^  1823. 
to  require  all  incumbrancers  to  be  brought  in  as  parties,  1 
think  that  in  this  peculiar  case,  it  would  be  entirely  unne- 
cessary to  have  the  cause  stand  over  for  that  purpose.  The  _ 
land  might  easily,  and  safely,  and  without  any  kind  of  in- 
convenience, be  applied  to  the  payment  of  the  plaintiff's 
debt,  subject  to  those  incumbrances. 

The  defendant,  R.f  ought,  also,  to  be  held  personally 
responsible  to  the  plaintiff  for  the  loss  of  his  mortgage  se- 
curity, if  that  security  was  to  be  deemed  impaired  or  lost, 
by  reason  of  his  fraud.  He  has  remortgaged  the  175 
acres  to  the  loan  office,  and  subject  to  that  mortgage,  he 
has  sold  the  land  to  the  defendant,  M.,  for  1000  dollars. 
He  has,  therefore,  received  more  money  from  the  purchase, 
than  would  be  sufficient  to  satisfy  the  debt  due  to  the  plain- 
tiff, and,  in  justice,  he  ought  to  be  required  to  satisfy  it* 

The  defendant,  JIf.,  was  a  purchaser  from  JZ.,  with  no- 
tice of  the  equities  of  the  plaintiff;  and  all  the  fraudulent 
circumstances  connected  with  the  purchase  by  R*  The 
mortgaged  premises  claimed,  or  possessed,  by  the  defen- 
dants, JIf.,  or  J?.,  or  by  his  children,  G.  and  P.  Bron- 
ton,  therefore,  remain  chargeable  in  equity  with  the 
lien  of  the  plaintiff's  mortgage,  subject  to  the  loan  office 
mortgage  mentioned  in  the  pleadings.  That  mortgage  was 
taken  in  good  faith,  and  without  knowledge  of  any  fraud, 
to  affect  the  title  of  R.  It  ought,  also,  to  be  charged 
with  the  lien,  subject  to  any  prior  incumbrance,  if  any 
there  be,  that  is  valid  and  subsisting ;  though  none  is  sta- 
ted, or  believed  to  exist,  opless  it  be  the  judgment  of  Ar^ 
noU. 

I  shall,  accordingly,  decree  a  sale  of  the  175  acres,  to 
satify  the  debt,  interest  and  costs  of  this  suit,  except  the 
costs  due  from  IZ.,  and  that  the  same  be  sold,  subject  to 
the  incumbrances  already  stated ;  and  that  the  defendants, 
JIf.,  B.J  and  6.  and  P.  B.,  release  to  the  purchaser  all 
their  right  and  interest  m  the  same ;  and  that  the  defendant. 
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1823.  A.,  pay  to  the  plaintiff  that  part  of  his  costs  properly 
chargeable  against  the  defendant,  JR.,  in  respect  to  his  de« 
fence ;  and  I  shall  reserve  to  the  plaintiff  liberty  to  apply 
to  this  Court  hereafter,  on  the  foot  of  this  decree,  for  ex* 
ecution  against  the  defendant,  it.,  to  raise  any  deficiency 
of  the  plaintiff's  debt,  interest  and  costs,  not  satisfied  out  of 
the  mortgaged  premises. 

Decree  accordingly. 


Mactier  against  Lawrence  and  Lawrence. 

An  executor  or  administrator  maj,  pending  a  suit  in  equity,  and  prior 
to  a  decree,  confess  a  judgment  at  law,  so  as  to  give  priority ;  and 
this  Court  will  not,  by  injimntion,  interfere  with  the  remedy  at  law, 
in  favour  of  a  simple  contract  creditor,  until  there  is  a  decree. 

Ma^sUL  THE  bill  stated,  that  the  plaintiff  sued  for  himself  and 
for  such  other  creditors  of  Henry  Mactier^  deceased,  as 
should  come  in  and  contribute  to  the  expenses  of  the  suit. 
That  H.  M.J  at  the  time  of  his  death,  was  indebted  to  the 
plauitiff  in  4000  dollars,  for  money  lent.  That  he  died  in- 
testate, the  10th  o{  April  last,  and  had  been  largely  enga-* 
ged  in  commercial  business,  and  was  indebted  to  several 
persons,  in  and  out  of  the  United  States,  That  he  did  nol 
die  seised  of  any  real  estate,  nor  did  he  leave  personal 
estate  sufficient  for  the  payment  of  his  debts.  That  the 
defendants  were  administrators,  and  had  possessed  them- 
selves of  the  assets.  That  most,  if  not  all  the  creditors^ 
within  the  United  States^  have  commenced  suits  at  law 
against  the  defendants,  as  such  administrators ;  and  the 
plaintiff  is  advised,  that  those  creditors  who  shall  first  ob- 
tain Judgments  will  be  first  paid.    That  the  plaintiff  alsi> 
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commenced  a  suit  at  law,  bnt  has  not  obtained  judgment       1823. 
That  no  suits  have  been  commenced  by  the  creditors  out  of  v-^'v*^ 
the  United  States.     That  the  debts  are  all  simple  contract         v. 
debts,  and  no  one  creditor  has  a  preference.    That  the  as-  * 

sets  are  insufficient  to  pay  all  the  debts*  That  the  defend* 
ants  refuse  to  adopt  any  measure  to  secure  an  equal  distri- 
bution of  assets :  Prayer ^  for  an  account  of  the  debts  due 
to  the  plaintiff  and  others,  who  shall  come  in  and  contribute, 
and  for  an  account  of  the  assets,  and  a  due  distribution  of 
them,  and  for  general  relief;  and  for  woi  injunction  to  re* 
strain  the  defendants  from  doing  or  suffering  anything, 
whereby  one  or  more  of  the  creditors  shall  obtain  a  prefer- 
ence in  payment,  out  of  the  assets. 

Boydf  for  the  plaintiff,  moved  for  an  injunction,  to  re^ 
strain  the  defendants  from  confessing  any  judgment,  as 
administrators,  and  thereby  to  give  a  legal  priority  over 
the  plaintiff. 

The  Chancellor.  The  injuncUon,  in  this  case,  would 
not  be  warranted  by  the  doctrine  in  Thompson  v.  Brown. 
{4  Johns.  Ch.  Rep.  619.)  The  plaintiff  is  a  simple  con- 
tract creditor,  and  has  not  obtained  a  decree  for  an  ac- 
count ;  and  there  is  no  case  that  warrants  an  injunction,  in- 
terfering with  the  remedy  at  law,  until  a  decree.  It  was 
admitted,  in  Smkh  y.  Eyles,  (2  Atk.  385.)  that  before  a 
decree,  the  executor  might  confess  a  judgment  at  law, 
which  would  give  priority ;  and  in  IVaring  v.  Danvers.  (1 
P.  Wms.  295.)  the  executor  confessed  judgment  at  law, 
pending  a  suit  in  equity,  and  prior  to  the  decree ;  and  it 
was  held  good.  If  the  creditor  is  not  to  be  restrained 
at  law  in  this  case,  why  should  the  administrators  be  re- 
strained from  suffering  him  to  take  judgment  by  default, 
or  from  giving  him  a  plea  of  cognovit  ?  Until  the  decree, 
there  is  no  just  principle  upon  which  the  Court  can  inter- 
fere to  the  extent  prayed  for,  without  utterly  destroying  all 
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1833.  remedy  at  law.  If  the  creditor  has  a  right  to  sue  at  law» 
the  administrator  must  equally  have  a  right  to  waive  the 
expense  and  folly  of  a  litigatioui  and  confess  the  debt. 

Motion  denied. 


Egberts 

V. 
PSMBBRTOH. 


E.  and  C.  Egberts  against  Pxmbebton  and  others. 

It  seemsy  that  a  judgment  creditor  is  entitled  to  the  aid  of  this  Court, 
to  attach  a  judgment  debt  due  to  his  debtor,  who  has  no  property^ 
which  can  be  reached  by  an  execution  at  law ;  such  judgment 
debt  being  considered  as  so  much  money  held  in  trust. 

JufieSiA.  THE  bill  stated,  that  the  defendant,  P.,  is  a  merchant 
in  Albany,  and  being  indebted  to  the  plaintiffs,  on  the  8th 
of  August f  1822,  executed  a  bond  to  the  plaintiffs,  con- 
ditioned to  pay  1438  dollars  and  23  cents,  with  interest, 
being  the  balance  then  due,  with  a  warrant  of  attorney  to 
confess  judgment;  XhM judgment  was  entered  thereon  the 
9th  of  August  last ;  that  a  Ji.  fa.  was  issued,  and  re« 
turned  nulla  bonoj  except  as  to  212  dollars  and  3  cents; 
that  of  that  sum  the  landlord  of  the  defendant.  P.,  claimed 
118  dollars  for  rent,  which  was  paid,  leaving  only  94  dol- 
lars and  3  cents  for  the  plaintiffs;  that  the  defendant.  P., 
has  no  other  property  subject  to  the  execution,  though  he  has 
property  sufficient  to  satisfy  the  plaintiffs,  from  debts 
owing  to  him ;  that  in  January,  1821,  the  defendant.  P., 
recovered  a  judgment  against  the  defendant,  Mitchell, 
dochetted  3d  of  March,  1821,  for  2400  dollars;  that  P., 
on  the  22d  otMay,  1822,  assigned  that  judgment  to  the 
defendant,  Denniston,  for  5  dollars,  and  admitted  there 
was  then  due  on  it  800  dollars ;  that  D.  took  the  assign- 
ment, as  collateral  security  for  the  payment  of  a  note  for 
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450doUar8,  indorsed  by  D.;  ihatD.  still  holds  the  judg-  1823. 
meat  as  assignee,  and  there  is  still  due  on  the  note  60  dol- 
lars ;  that  M.  had  notice  of  the  assignment,  and  admitted 
that  balance  to  be  due;  that,  in  1818  and  1819,  P., 
JIf.,  and  one  John  Mitchell  were  partners  in  commercial 
business  as  grocers,  and  so  continued  until  Deeemherj 
1830,  when  they  said  they  had  dissolved  their  partner- 
ship ;  and  M.  carried  on  the  business  alone,  with  a  large 
quantity  of  goods,  though  he  was  poor  when  they  began  ; 
that  P.  is  a  secret  partner  in  business  with  M.,  and  frau- 
dulently conceals  his  interest  as  a  partner;  that,  on  the 
8th  o{  December,  1821,  James  M^Clasky  recovered  a  judg- 
ment against  the  defendant,  HaUenbaek^  for  1310  dollars  5 
and  there  is  now  due  on  it  700  dollars ;  that  this  judg- 
ment is  assigned  to  the  defendant,  P.,  who  has  directed 
the  sheriff  (a  defendant)  to  collect  it,  and  has  an  interest 
in  it  to  600  dollars ;  that  the  defendant  Sewel  is  indebted 
to  P.  in  60  dollars;  that  P.  has  numerous  other  debts 
owing  to  him.  Prayer^  that  an  account  be  taken  of  the 
debts  due  to  the  defendant,  P.,  and  of  his  property, 
debts,  and  choses  in  action,  and  that  the  plaintiff  be  paid; 
that  P.  be  directed  to  deposit  his  choses  in  action  with 
the  renter,  and  be  enjoined  from  collecting  any  of  his 
ssud  debts;  that  the  defendant,  i>.,  be  enjoined  from 
assigning  the  said  judgment,  and  be  decreed  to  bold  it 
in  trust  for  the  plaintiff,  after  his  debt  is  satisfied ;  that  the 
defendant,  M.,  pay  to  the  register,  what  he  owes  on  the 
judgment  to  the  defendant.  P.,  and  be  enjoined  from  pay- 
ing any  moneys  to  P.  There  was  the  like  prayer  as  to 
the  defendants,  JEf.  and  5. 

G.  V.  Denniston,  for  the  plaintiff,  moved  for  an  injunc- 
tion according  to  the  prayer  of  the  bilL 

Th£  Chancelloe  allowed  the  injunction,  so  far  only 
as  to  prevent  the  defendant,  P.,  from  collecting  and  re^ 

Vol.  VII.  37 
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1823.      ceiving  the  amouDt  of  the  judgments  which  he  held  against 
v-f^v*^^  Mitehdl  and  Hallenbaek.   He  said,  that  the  cases  cftBavard 

£OBSRT8 

V.         T.  Hoffman^  and  of  Spader  v.  Davii^  (4  JbAfM.  Ch.  Rap. 
p«MBKRToii.  45Q     5  j^j^^   Qj^  j^^  ^Q  J  ^jjj^  applied  to  property 

held  in  tmst  for  the  debtor,  and  they  did  not  anthprise 
a  general  interference  with  the  debts  doe  to  the  debtor. 
But  where  there  is  a  specific  judgment  debt  due  to  the 
debtor,  and  he  has  no  property  which  can  be  reached  by 
fi.fa.  at  law,  it  seems  to  be  within  the  principle  and  equity 
of  the  cases,  that  the  judgmrat  creditor  should  be  enabled, 
by  the  aid  of  this  Court,  to  attach  that  debt;  and  there 
did  not  appear  to  be  any  great  bconvenience  in  giving 
assistance  to  that  extent.  The  judgment  creditor  has  no 
efiectual  means  at  law  of  coercing  the  debtor  to  appro- 
priate property,  so  circumstanced,  to  the  payment  of  the 
debt.  The  remedy  by  imprisonment  or  execution,  has 
lost,  in  a  great  degree,  its  force  and  efiect,  by  the  indul- 
gencies  granted  to  the  debtqr  under  the  extension  of 
gaol  liberties;  and  we  have  no  bankrupt  law,  nor  any 
mode  of  attaching  the  debts  due  to  the  debtor,  except  io 
cases  arising  under  the  absconding  debtor  act.  To  help 
the  judgment  creditor,  so  far  as  to  seizure  to  him  the  ap- 
propriation of  a  judgment  debt  due  to  his  debtor,  is  per- 
fectly reasonable,  and  leads  to  no  embarrassing  investiga- 
tion of  the  business  and  dealings  between  the  debtor  and 
tliose  indebted  to  him.  A  judgment  debt  is  a  liquidated 
demand  reduced  to  certainty ;  and  it  may,  without  any 
very  great  stretch  of  presumption,  be  considered  as  so 
much  money  held  in  trust. 

The  Chancellor,  said,  that  he  should,  therefore, 
though  with  considerable  doubt  and  hesitation,  allow 
the  injunction,  in  respect  to  the  judgment  debts  due  to 
Pembertan^  with  a  disposition  to  have  the  question  further 
and  more  fully  discussed,  if  the  defendant,  P.,  should 
think  proper,  upon  the  coming  in  of  his  answer,  to  raise  it. 

Injunction  granted. 
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1833. 
AvEET  and  Woodcock  against  D.  and  B.  Pbtten. 


"Where  a  judgment  is  a  lien  on  different  parcels  of  land,  one  of  the  se- 
▼era!  owners  is  not  entitled,  on  a  bill  against  the  judgment  creditors 
only,  to  a  decree  for  contribution ;  but  all  the  persons  interested  in 
the  lands,  bound  by  the  judgment,  must  be  made  parties  for  that 
porpoee ;  nor  is  the  plaintiff,  in  such  a  bill,  entitled  to  have  the 
judgment,  upon  payment  of  it,  as^gned  to  him  by  way  of  substitu- 
tion, to  enable  him  to  enforce  contribution  firom  the  other  persons^ 
alleged  to  be  liable  to  such  contribution,  but  who  were  not  parties 
to  the  suit. 

THE  bill  stated,  that  on  the  26th  of  ATay,  1813,  the  de-  Jmc  ntli. 
feodants  conveyed,  in  fee,  170  acres  of  land  (or  the  north 
part  of  lot  No.  94.)  in  the  township  of  Ulysses^  being  all 
their  interest  therein,  to  Phineas  Bennett.  That  the  plain- 
tiff, fF.j  is  now  seised  of  the  undivided  third  part,  and  the 
plaintiff,  w9.,  of  the  undivided  sixth  part  of  the  land.  Da- 
niel Shepherd  J  on  the  22d  of  September,  1819,  died  seised 
of  one  third  of  it,  leaving  seven  infant  children,  his  heirs  at 
law ;  and  John  Laning,  on  the  15tb  oi February,  1819,  died 
seised  of  the  remaining  one  sixth  part,  leaving  several  in- 
fant children.  That  these  persons  are  tenants  in  common, 
under  titles  derived  from  the  defendants,  B.  P.  and  P.  Ben- 
nett. That  in  1819,  dLfi.fa.  was  issued  against  B^  P.,  on 
a  judgment  docketted  December  8th,  1807,  in  favour  of 
David  Lambersonj  for  1287  dollars  and  68  cents.  That 
the  plaintiffs  obtained  a  stay  of  the  execution,  and  in  Janu- 
ary^  1820,  moved  to  set  it  aside  for  irregularity ;  but  the 
motion  was  denied.  That  Lambersan  is  dead,  and  the 
judgment  was  paid  to  him  in  his  lifetime,  and  was  assign- 
ed by  him  to  the  defendant,  D.  P.,  a  brother  of  the  defend- 
ant, B.  P.  ThatB.  P.,  since  the  8th  o(  December,  1807, 
has  been  seised  of  land  in  the  town  of  Scott,  in  Cortlandt 
county,  being  450  acres ;  and  he  owned  190  acres  of  it  in 
fee,  until  about  a  year  ago.    That  on  the  18th  ofjuly, 
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1833.  1818,  a  judgment,  by  confession,  in  the  Court  of  Common 
Pleas  of  Cortlandt  county,  was  entered  up,  in  favour  of  P. 
P.  against  B.  P.,  to  secure  a  debt  of  1535  dollars  and  71 
^  cents.  The  plaintiffs  alleged,  that  this  judgment  was  kept 
open  and  unsatisfied  of  record,  by  fraud  and  collusion  be- 
tween the  defendants.  That  B.  P.  is  insolvent.  That  the 
plaintiff,  W.^  offered  to  pay  the  judgment,  if  JD.  P.  would  as- 
sign it  for  the  benefit  of  the  owners  of  the  land  in  UlyueSjto 
which  he  gave  no  answer.  Prayer  ^  that  the  judgment  be  de- 
creed to  be  cancelled  and  satisfied ;  and  if  not,  that  the  premi- 
ses owned  by  the  plaintiff  be  discharged  of  it,  by  their  paying 
their  rateable  proportion  ;  or  that  the  judgment  may  be 
assigned  to  them,  so  that  they  may  compel  the  owners  of 
other  lands,  bound  by  the  judgment,  to  pay  a  just  propor- 
tion of  it ;  and  that  the  defendant,  B.  P.,  be  enjoined  from 
selling  the  land  in  Ulysses  under  the  execution,  as  he  had 
advertised  to  do,  and  for  general  relief. 

The  defendant,  B.  P.,  in  his  answer,  denied  that  any 
part  otLanAerson^s  judgment  was  paid,  and  averred,  that 
the  same  was  in  full  force ;  that  the  judgment  had  been 
assigned  donate,  and  for  a  full  consideration,  to  his  brother, 
2).  P.  He  admitted  the  judgment,  by  confession,  in  fa- 
four  of  JD.  P.,  which  he  alleged  to  be  for  a  balance  of 
account,  for  moneys  lent  and  goods  sold.  That  he  owned 
430  acres  in  1807,  ib  Scott,  parcels  of  which  he  had  con- 
veyed to  different  persons,  which  were  particularly  stated. 
That  he  owned  the  residue,  being  186  acres,  until  1816, 
when  it  was  sold  on  execution. 

D.  P.,  in  his  answer,  alleged,  that  he  purchased  the 
judgment  of  L.  for  1075  dollars,  which  he  paid  out  of  his 
own  moneys ;  and  that  the  judgment  confessed  to  him  by 
B.  P.,  was  for  a  debt  justly  due ;  and  denied  all  collusion 
and  fraud,  &c. 

The  cause  was  brought  to  a  hearing  on  the  bill  and 
answers. 

J.  A.  Collier^  for  the  plaintiffs,  conteoded,  that  the  landsi 
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in  Scott  ought  to  contribute  towards  satisrying  the  jadg-  1833. 
ment ;  and  that  the  plaintiffs  were  bound  to  pay  only  their 
rateable  proportion,  according  to  their  interest  in  the  170 
acres  in  Ulysses.  That  if  they  were  to  pay  the  whole  of  ^ 
the  judgment,  they  were  entitled  to  an  assignment  of  it,  in 
order  to  enable  them  to  compel  a  contribution  from  others, 
whose  lands  were  equally  bound  by  it.  He  cited  Cheesbo^ 
rough  V.  Millard  and  others.  (1  Johns.  Ch.  Rep.  409.) 

Anthon,  contra,  insisted,  that  the  whole  fund,  or  the 
lands  in  both  lots,  were  requisite,  to  satisfy  the  two  judg- 
ments ;  and  that  it  was  not  a  case  for  contribution. 

The  Chancellob.  The  cause  having  been  brought  to 
a  hearing  upon  bill  and  answers,  the  answers  are  to  be 
taken  as  true  in  all  points.  The  defendant,  D.  P.,  is  to 
be  considered  a  bona  fide  owner  of  Lam&er^on'j  judgment, 
to  the  full  value  of  it,  and  entitled  to  collect  it.  There  can 
be  no  question  between  the  parties  to  this  suit.  All  that 
the  plaintiffs  seem  to  claim,  is  a  right  of  contribution  against 
the  owners  of  other  parts  of  the  land  in  Ulysses,  and  of  other 
lands  in  Scoit^  in  case  they  have  to  redeem  their  lands 
by  paying  the  judgment ;  and  they  ask  for  an  assignment 
of  the  judgment,  to  enable  them  to  levy  on  the  lands  of 
others,  the  proportion  that  others  ought  to  pay.  But  the 
right  of  contribution,  cannot  be  discussed  and  settled  in  this 
suit,  as  between  the  plaintiffs  and  other  persons  said  to  be 
interested  in  the  lands  bound  by  Lamberson^s  judgment,  for 
they  are  not  before  the  Court.  They  are  not  parties 
to  the  suit.  I  cannot  even  interfere  with  safety,  so  far  as 
to  direct  the  judgment  to  be  assigned  to  the  plaintiffs,  by  way 
of  substitution,  upon  payment  of  it;  for  no  certain  right,  or 
extent,  or  amount  of  contribution,  as  against  any  third  per- 
son, can  be  ascertained  in  the  present  case,  and,  conse- 
quently, no  check  could  be  provided  against  a  partial  and 
oppressive  use  of  the  judgment  in  the  hands  of  the  plaintiffs. 
Such  a  direction  would  only  be  creating  another  chancery 
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1823.  ttth  in  fiivoor  of  some  of  the  claimuUf  upon  whom  the 
plantiffs  might  elect  to  levy  the  whole  or  im  iindae  propor* 
tion  of  the  judgment.  There  might  be  a  succemon  of  rai<a 
and  assignments,  upon  the  ground  on  which  the  assignmeiU 
is  ask^d  for  in  this  case.  I  must,  therefore,  refrain  from  in- 
terfering at  present,  and  leave  the  plaintiffs  td  their  fiitore 
bill  for  contribution,  whenever  they  can  show  themselves 
entitled  to  it.  In  Latuon  v.  Wtighi^  ( I  Cox^  275.)  after  one 
surety  had  been  sued  at  law  and  paid  the  money,  a  bill, 
by  his  representatives,  against  a  co-surety  for  cootribation, 
was  sustained ;  and  such  a  remedy  may  possibly  be  open 
hereafter  in  favour  of  the  plaintiffs,  but  the  present  soil  is 
not  adapted  to  such  a  case.  The  injunction  heretofore  is- 
sued is,  consequently,  dissolved,  and  the  bill  dismissed ; 
and  as  the  defendant,  Danid  P.,  has  done  nothing  more 
than  prosecute  his  lawful  rights,  and  is  free  from  all  cen- 
sure, and  without  any  ground  for  complaint  against  him, 
the  bill  as  to  him  is  dismissed  with  costs. 

Decree  accordingly. 


Saltus  and  Saltus  against  Tobias  and  Seaman.    * 

Two  distiDct  pleas  in  bar,  different  in  their  nature,  as,  a  plea  of  the 
statute  of  limitations,  and  a  discharge  under  the  insolyent  act,  can- 
not be  pleaded  together,  without  the  previous  leave  of  the  Court. 

The  defendant  cannot  plead  double,  bat  must  reduce  his  defence  to  a 
•ingle  point ;  for  he  may  put  all  the  facts  on  which  his  defence  rests 
together  in  his  antwtr, 

Jane  Mh.  THE  bill  sought  to  charge  the  defendants,  as  adminis- 
trators of  J.  E.  Seaman^  (who  died  intestate,  and  who  was 
one  of  the  firm  of  Seaman  ^  Rkindj)  with  the  payment  of 
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several  promiMory  notes,  given  by  the  firm,  and  opon  the      183S. 
illegatioa  that  Rhind,  the  sumving  partner,  was  iniol- 
f  ent,  and  that  the  defendants  had  sufficient  assets. 

Hie  defendants  pleaded,  1st*  The  statute  of  limitations. 
3d.  The  discharge  of  Seaman^  in  his  iifetime,  and  sub- 
sequently to  the  giving  of  the  notes,  from  all  his  debts,  un- 
der the  kisolvent  act  of  this  state.. 

fir.  BrifJkerhoffj  for  the  plaintiff,  objected  to  the  pleas, 
as  bad,  for  duplicity ;  and  cited  3  Johns.  Ch.  Rep.  384, ' 
Btama'  Pka$  tn  Equity,  p.  10—30.    3  Maddock'i  TV. 
337.   Wyatfi  P.  R.  324.  335.    CooperU  Tr.  236.   JIft. 
/erdV  Tr.  334. 

IVeJU,  contra,  insisted,  that  both  of  these  matters  might 
be  separately  pleaded  in  bar,  and  cited  1  Harg.  Jund.JSrg. 
483.  3  J1&.  341.  WyatfiPr.  Reg.  338.  Cur.  Can.  187. 
Oibsan  v.  Whiiehtad^  4  Madd.  Ch.  Rep.  If  the  pleas,  be- 
ing double,  were  bad,  he  then  asked  for  leave  to  elect  which 
plea  to  abide  by. 

The  Chancellor.  The  old  books  are  said  to  abound 
with  instances  of  double  pleas  allowed.  In  Bohum^  Cur. 
Can.  p.  187.  and  Wyatfs  P.  R.  338.  it  is  stated  that 
all  or  several  matters  pleadable  in  bar,  as  the  statute  of 
limitations,  of  frauds,  &c.  might  be  pleaded  together.  So 
in  a  MS.  of  Lord  Jfotiinghamj  cited  by  Mr.  Hargrave^ 
(I  Jurii.  Arg.  483.)  it  seems  to  be  implied  that  several 
pleas  in  bar  might  be  pleaded  at  the  same  time. 

This  is,  perhaps,  the  amount  of  the  authorities  on  that 
eide  of  the  question,  for  the  case  of  Ashurst  v.  JSyrei,  (3 
Atk.  341.)  is  a  very  loose  report,  from  which  it  would  ap- 
pear, several  distinct  matters-of  defence  were  all  thrown  to* 
gether  in  one  single  plea,  and  the  plea  held  good.  I  should 
ai^rehend  that  a  plea  filled  with  such  multifarious  matters, 
havingno  dependence  on  each  other,  was  inconsistent  with  all 
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1823.      the  rules  of  good  pleading.    The  question  is,  whether  two 
^-^""^^"^^   distinct  pleas,  each  of  which  contains  matter  well  pleaded, 
y.  and  constituting  a  bar  to  the  relief,  be  admissible  in  this 

^  Court,  without  any  previous  leave,  or  order,  to  warrant 
them.  The  modem  books,  and  the  modern  cases,  seem 
uniformly  to  condemn  double  pleas,  and  to  require  that 
the  plea  in  bar  shall  reduce  the  matter  to  a  single  point. 

The  question  was  much  discussed  before  Lord  TkurUna^ 
in  Whitbread  v.  Brockhurst,  (1  Bro.  404.  2  Ves.  fy  Bea. 
153.  note,  S.  C.)  and  he  held,  that  two  pleas,  applying  to 
cases  of  different  natures,  and  distinct,  not  only  in  the  form 
of  the  plea,  but  in  the  point  of  equity  raised  by  them,  were 
inadmissible.  The  reason  why  this  Court  does  not  admit 
such  pleas,  containing  different  and  distinct  points,  is,  that 
yon  may  put  all  the  different  circumstances  together  in 
your  answer,  which  you  cannot  do  at  common  law.  There 
is,  therefore,  not  the  same  reason  in  equity  as  at  law,  for 
pleading  double.  The  use  of  a  plea  here  is  to  save  time, 
expense  and  vexation.  If  one  point  will  put  an  end  to  the 
whole  cause,  it  is  important  to  the  administration  of  justice, 
that  it  should  be  pleaded ;  but  if  you  are  to  state  many 
matters,  the  answer  is  the  mor«  commodious  form  to  do  it 
in.  If  the  defendants  might  be  pei'mitted  to  bring  two 
points,  on  which  the  cause  depends,  to  issue,  by  his  plea, 
he  might  bring  three,  or  twenty,  and  so  on,  until  all  the 
matters  in  the  bill  are  brought  to  issue  by  the  plea. 

The  reasoning  of  Lord  Thurlow,  is  supposed  to  be 
weighty  and  decisive ;  and  since  that  time,  it  has  been  the 
constant  language  of  the  Court,  that  the  plea  must  reduce 
the  defence  to  a  single  point,  and  that  a  defendant  can  ne- 
ver plead  double.  (2  f^es.  jun.  84.  6  Ves.  17.  2  Fe*. 
fyBea.  150.  S  Madd.  Ch.  Rep.  8.)  There  is  not  the 
same  necessity  here,  as  at  law,  for  this  kind  of  pleading,  as 
the  plea  is  not  the  only  mode  of  defence. 

In  the  recent  case  of  CHbson  v.  Whitehead^  (4  Madd.  Ch. 
/tep.)  the  Vice  Chancellor  said,  it  was  not  the  ordinary 
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practicf ,  to  admit  a  double  plea ;  but  it  lay  with  the  Court, 
upon  special  application,  to  allow  it,  and  such  a  favour 
was  granted,  upon  motion,  in  that  case. 

The  result,  then,  is,  that  the  defendants  must  be  put  to 
their  election  in  eight  days,  to  take  the  plea  they  will  abide 
by,  and  that  the  other  be  overruled. 

Order  accordingly. 


2ir 
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Brinckekhoff  and  others  against  Brown  and  others  (a.) 

Where  a  cause  is  brought  to  a  hearing,  on  the  bill  and  answer,  the  an- 
swer is  to  be  taken  as  true,  in  all  points. 

A  company  incorporated  under  the  act,  sess.  34.  ch.  67.  is  not  consi- 
dered dLssolved,  (so  as  to  render  the  stockholders,  individually,  re« 
sponsiUe  to  the  extent  of  their  shares,  for  the  debts  of  the  corpora- 
tion,) by  reason  of  a  sale  of  its  risible  property  under  execution  for 
its  debts,  and  a  temporary  suspension  of  its  manufacturing  business, 
as  long  as  by  a  regular  election  of  trustees,  there  has  been  a  conti- 
nued succession,  and  the  company  kept  in  operation,  and  has  the 
capacity  to  increase  the  subscription,  or  call  in  more  of  its  capital, 
and  toreassume  its  business. 

THE  bill,  filed  February  19th,  1821,  stated,  that  on  the 
19th  of  Sep^em&er,  1815,  six  of  the  defendants,  named,  as- 
sociated for  the  purpose  of  manofacturing  cotton  goods, 
and,  in  pursuance  of  the  act  of  the  22d  of  March,  1811, 
(sess.  34,  ch.  67.)  filed  a  certificate  in  the  office  of  the  Se- 
cretary of  State,  on  the  2d  of  October,  1815,  declaring 
that  they  had  formed  themselves  into  a  company,  in  pursu- 
ance of  the  act,  under  the  name  of  "  The  Oenesee  Manu' 
facturing  Company^*  That  the  amount  of  the  capital 
8t0€k  should  be  40,000  dollars,  to  be  divided  into  shares  of 
100  dollars  each ;  the  number  of  trustees  to  be  five;  and 
the  fiva  defendants,  first  named,  were  named  trustees  for 
the  first  year.    The  operations  of  the  company  were  to  be 

f «)  TMs  cauw  was  dscided  Jl%  Uth,  but,  by  miitake,  bas  been  inserted 
out  of  its  order* 
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carried  od  in  the  town  of  Gates,  in  the  county  of  Oenesee* 
That  the  trustees  prepared  an  agreement,  to  be  signed  by 
the  stockholders,  stating  their  shares ;  that  the  sum  of  five 
dollars  was  to  be  paid  on  each  share,  at  the  time  of  sub- 
scription ;  and  that  they  would  pay  such  instalments  as 
should  be  required,  from  time  to  time,  by  the  directors. 
That  all  the  shares  were  subscribed  for.  That  die  trustees 
have  never  collected  from  the  subscribers  any  part  of  their 
subscriptions,  except  in  a  few  instances ;  and  not,  in  any 
case,  exceeding  the  amount  of  the  first  instalment.  That 
the  company  purchased  of  the  defendant,  ThomoiMumfordf 
land  in  the  village  of  Frankfort,  for  the  payment  of 
which  the  defendant.  Brawn,  in  behalf  of  the  company,  by 
authority  from  the  trustees,  of  the  1st  of  October,  1816, 
gave  a  bond  and  mortgage  to  secure  the  purchase  money, 
being  2032  dollars  and  11  cenu.  On  this  land  the  com- 
pany erected  a  valuable  factory,  with  valuable  machinery. 
That  the  defendant.  Smith,  constructed  the  machinery; 
and  the  company,  by  order  of  the  trustees,  gave  him  notes 
for  various  sums,  payable  at  different  periods.  That  in 
October,  1817,  Smith  applied  to  the  plaintifis,  B.  ^  B. 
and  D.  fy  H.,  to  purchase  goods  on  a  credit,  and  ofiered, 
as  collateral  security,  two  notes  of  the  company,  signed  by 
Broum,  by  order  of  the  company,  and  indorsed  by  Smithy 
each  for  the  sum  of  3944  dollars,  dated  January  Ist, 
1817 ;  the  one  payable  in  one  year,  and  the  other  in  two 
years,  with  interest.  That  Smith  stated,  that  he  was  one 
of  the  trustees,  and  well  acquainted  with  the  afiairsof  the 
company,  which  he  represented  to  be  in  a  prosperous  con- 
dition ;  and  the  plaintifis,  confiding  in  his  representations, 
be,  sold  him  goods,  be,  and  took  his  notes,  and  the  two 
botes  of  the  company,  as  collateral  security.  That  when 
the  notes  became  due,  payment  was  demanded,  which  was 
refused;  and  the  plaintifis,  B.  fy  B.,  sued  the  company  on 
their  two  notes,  and  recovered  judgments  on  the  9th  of  JVb- 
vember,  1818,  and  the  21st  of  Jtfay,  1819.    That  it  was  the 
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daty  of  the 'trustees  to  have  collected  from  the  stockhold-  1823. 
en  a  sufficient  amoant  of  mstalments  to  have  paid  those 
notes,  be.  That  the  defendants,  J,  W.  and  JR.  S.,  bebg  ' 
trustees,  with  intent  to  possess  themselves,  for  a  very  inade* 
qnate  consideration,  of  the  real  and  personal  estate  of  the  . 
company,  and  to  defraud  the  creditors,  in  violation  of  their 
duty  as  trustees,  on  the  23d  of  JIfarcA,  1818,  fraudulently 
caused  a  judgment  to  be  entered  up  on  a  warrant  of  attor- 
ney, against  the  company,  in  favour  of  JB.  H.,  be. ;  and, 
with  the  same  fraudulent  intent,  caused  an  execution  to  be 
issued  thereon,  be.,  and  the  machinery,  be.  of  the  factory 
to  be  sold,  on  a  few  days  notice,  for  555  dollars,  and  pur- 
chased by  the  defendants,  B.  if  W.  That  the  machine- 
ry, at  the  time  of  sale,  was  worth  15,000  dollars,  which  was 
its  cost,  and  the  other  personal  property  was  worth  3000 
dollars,  be.  be.  The  bill  further  stated,  that  the  five 
trustees  fraudulently  caused  another  judgment  to  be  enter- 
ed up  against  the  company,  and  an  execution  to  be  issued 
thereon,  by  virtue  of  which  the  real  estate  of  the  company 
was  sold,  on  the  19th  oiFthruary^  1821,  to  the  Braums, 
for  6455  dollars  and  74  cents,  which  was  far  less  than  its 
real  value. 

That  by  these  sales  the  company  became  dissolved, 
and  by  force  of  the  statute,  the  trustees  and  the  other  stock- 
holders became  liable  not  only  for  the  amount  uncalled 
for  and  unpaid  on  the  shares  of  stock,  but  individually, 
for  the  debts  of  the  company.  That  the  defendant  Mum" 
ford,  proceeded  to  foreclose  the  mortgage;  and,  to  prevent 
a  forced  sale,  the  plaintifis  purchased  the  mortgage  on  the 
4th  of  January  J  1819,  for  375  dollars,  bebg  the  balance 
due  on  it,  and  it  was  assigned  to  two  of  the  plaintiffs,  who 
hold  in  trust  for  all  of  them.  The  bill  charged,  that  the 
defendants  refused  to  sadsfy  the  claims  of  the  plaintifis 
against  the  company,  or  to  collect  in  the  debts  due  to  the 
company,  or  to  sell  the  property  of  the  company  to  the 
best  advantage,  or  to  require  the  stockholders  to  pay  their 
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subscriptions,  or  to  discover  the  OAOies  of  the  stockholders, 
and  the  balance  due  from  each,  or  to  reUoquish  tbe  pur* 
chase  of  the  machinery,  and  other  personal  property,  or  to 
permit  the  plaintiffs  to  redeem  and  sell  the  same,  or  to 
desist  from  proceeding  on  the  judgment  in  &TQur  of  the 
Brovm$^  or  to  relinquish  the  purchase  of  the  real  estate 
made  under  the  execution.  That  the  defendants,  by  the 
certificate  of  their  association,  misrepresented  the  real 
amount  of  their  capital,  in  order  to  deceive  and  give  a  false 
credit.  That  the  trustees  ought  to  be  deemed,  as  regards 
the  creditors,  holders  of  the  shares  not  bona  fids  sub- 
scribed. Prayer,  that  the  defendants  be  decreed  to  caiase 
the  stockholders  to  fill  up  their  stock,  and  &oiia  fide  to 
sell  the  property  of  the  company,  and  apply  the  proceeds 
to  pay  the  plaintiffs ;  and  that  they  pay  the  deficiency,  if 
any,  as  individual  stockholders,  at  the  time  of  the  dissolu- 
tion of  the  company,  and  for  general  relief* 

The  answer  of  the  six  first  named  defisndauts,  (filed  Au- 
gust 31,  1832,)  admitted  the  certificate  of  incoiporation, 
&c. ;  that  330  shares  were  subscribed  by  the  persons 
named  in  schedule  A.,  annexed  to  the  answer;  that  some 
of  the  stockholders  sold  out,  and  others  purchased  in; 
and  schedule  B.  contained  a  list  of  the  present  stock- 
holders, and  the  sums  paid  and  due  on  their  shares,  as 
they  stood  on  the  19tb  of  February,  1821,  when  the  bill 
vras  filed,  since  which  there  had  been  no  alteration  ;  tha( 
schedule  C.  contained  a  list  of  the  shares  forfeited  for 
non-payment  of  the  instalments  called  for,  and  pf  tb^ 
sums  paid  before  the  forfeiture.  The  defendants  further 
stated  the  names  of  the  trustees  at  the  different  periods, 
from  the  first  incorporation  to  October  i,  18^1,  two  of 
whom  were  necessary  parties,  but  omitted  by  the  plain** 
tiffs ;  they  stated  the  different  instalments  called  for,  Spom 
time  to  time,  to  the  26th  of  September,  18S|1,  aod  the 
amount  paid,  S(c. ;  that  83,O0Q  dollars  was  originally 
subscribed  in  good  faith,  itnd  was  deemed  an  adequate 
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capital;  Ibat  the  ^barrassment  of  the  company  was  not       1833. 
owiiig  to  a  want  of  funds,  bdt  to  the  general  decline  of 


the  niaDufactinpiiig  business,  in  and  since  the  year  1818;       hofv 
that  the  trustees  have  applied  22,076  dollars  and  44  cents,      Ba^. 
being  298  dollars  and  93  cents  more  than  they  have  re* 
cej^ved,  in  the  payment  of  debu,  expenses,  and  repairs ; 
thai  they  have  been  compelled  to  suspend  the  operations 
QjT  the  company  since  1819,  by  reason  of  the  suiu  brought 
i^nst  them  by  the  plaimifls  and  wl.  Williams.     They 
admitted  the  purchase  otMnvrford,  the  mortgage  to  him, 
suul  the  assignment  of  it  to  the  plaintiffs  for  the  balance, 
as  stated  in  the  bill.    They    admitted  the  notes  given 
to  JR.  Smithy  for  constructing  the  machinery,  be. ;  they 
knew   nothing  of  the  af^lication  of  R.  Smith  to   the 
plaintifisy  or  of  his  representatives;  they  did  not  believe 
that  they  wrote  a  letter  to  B.  Huntitigtony  representing 
the  company  as  solvent,  though  they  verily  believed  the 
compimy  to  be  so  in  1817 ;  and  that  if  the  manufactures 
h94  oot  been  depressed  by  the  causes  stated,  they  would 
h^ve  continued  solvent.    They  admitted  the  judgments 
1^  charged  in  the  bill ;  but  they  were  ignoruit  of  the 
eMcntions,  and  of  the  returns  made  on  them  ;  that  R.  S. 
went  to  JVe^hTi^k  to  purchase  cotton  for  the  company, 
ia  October^  1817,  and  he  was   furnished  with  a  guaran- 
ty»  signed  by  four  of  the  defendants,  to  the  amount  of 
3000  dollars ;  that  S.  purchased  the  cotton  of  B.  If., 
aad  gave  him  the  notes  of  the  company,  dated  October  17, 
1917;  that  the  notes  not  being  paid,  and  B.  H.  threaten*- 
lag  to  sue  the  persons  who  agreed  to  be  sureties,  the  trus- 
tees* for  his  and  their  security,  gave  a  bond  and  warranty 
of  attorney  to  B.  fl*,  on  which  a  judgment  was  entered 
«p.    The  defeDdaqts  denied  that  this  was  done  fraudu* 
iKitly,  or  with  intent  to  possess  themselves  of  the  real  and 
peraonal  estate  of  the  company  for  an  inadequate  price,  or 
to  defraad  creditors,  or  in  violation  of  their  duty ;  hut  that 
the  saoie  waa  done  honestly  and  with  good  faith ;  that  in 
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1823.  Aprilf  1818,  execution  wzs  issued  on  the  judgment,  and 
the  personal  property  of  the  company,  consisting  of  ma- 
chinery, &zx;.,  was  duly  and  regularly  advertised  for  sale, 
and  the  defendants  consented  to  the  sale,  solely  to  ruse 
money  to  pay  the  judgment,  and  to  indemnify  those  who  had 
subscribed  the  guaranty  to  B.  H.,  and  with  no  other  view. 
That  the  sale  was  public  and  fair,  and  attended  by  a  numr 
ber  of  persons ;  and  that  the  property  was  struck  off  for  555 
dollars,  was  owing  to  the  depression  of  manufacturing  con- 
cerns, and  the  public  opinion  of  the  little  value  of  that  spe- 
cies of  property.  The  defendants,  M.  B.  and  J.  W.  an- 
swered, that  they  purchased  the  machinery,  verily  believing 
that  they  had  a  right  to  purchase  it  for  their  own  benefit, 
and  did  so  purchase  it,  but  always  intending  to  return  it  to 
the  company  on  being  reimbursed  their  payment;  and 
that  being  since  informed,  that  the  purchase  would  be  con- 
sidered in  equity  as  made  for  the  benefit  of  the  company, 
they  have  abandoned  all  claim  to  it,  and  the  same  has  since 
been  sold,  under  an  execution  issued  for  the  balance  due  BJB»j 
and  the  property  is  no  longer  in  the  possession  or  control  of 
these  defendants,  and  they  have  charged  the  amount  of  their 
bids  to  the  company.  The  defendants  further  answered,  re- 
lative to  the  judgments  and  executions  against  the  company, 
and  denied  all  fraud.  They  denied,  that  by'  the  sales  of 
the  property,  the  company  had  been  dissolved ;  and  they 
averred  that  the  company  had  been  constantly  in  opera- 
tion, the  trustees  regularly  elected,  and  the  business  of 
the  company  transacted  up  to  the  time  of  filing  the  bill, 
though  the  business  of  the  factory  had  been  suspended,  on 
account  of  the  depreciation  of  cotton  stuffs,  kc.  ^'  They  de- 
nied that  the  trustees  or  other  stockholders  had  become 
liable  for  the  arrearages  on  the  shares ;  and  averred  that 
they  had  always  been  ready  to  pay  the  plaintiff,  as  far  as 
the  funds  of  the  company  would  permit ;  and  that  they 
had,  at  all  times,  used  their  best  endeavours  to  collect  the 
instalments  from  the  stockholders,  and  the  debts  due,  which 
fhey  stated  in  the  schedules  annexed  to  the  answer,  be. 
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Jlpril  4th.  The  cause  was  brought  to  a  hearing  on  the       1833. 
bill  and  answers. 


/.  Phit,  for  the  plaintiff. 

A.  Spenur^  for  the  defendants. 

The  Chancellor.  The  cause  has  been  brought  to  a  Where  a 
hearing  by  the  plaintiffs  upon  the  bill  and  answer,  and  con*  brought  to  a 
sequently,  the  answer  is  to  be  taken  for  true  "in  all  points."  and""lMWMl 
This  was  one  of  Lord  Bacon^s  rules,  (rule  64.)  and  it  was  *^«  amwer  it 

^  to  be  consider* 

afterwards  adopted  by  Lord  Clarendon  ;  and  it  is  a  role  ed  true  in  au 
admitted  throughout  the  books  to  be  well  settled.  (Grron;e-  ^here  thTde! 
norv.Cartu>right,2Ch.  Cas.2U  Bohun'i  Cur.  Cane.  149.)  JJij^^^V^^bJ? 
All  the  averments,  in  the  answer,  are  to  be  taken  for  true;  Heves  «nd 
and  even  where  the  defendant  states,  that  he  believes  and  able  to  prove 
hopes  to  be.able  to  prove  such  and  such  matters,  they  must  ||Jf^ttenif  ^ 
be  considered  as  proved,  as  the  plaintiff,  by  not  replying,  «re  contideved 
has  excluded  the  defendant  from  the  opportunity  of  prov- 
ing bis  averments.  {Barker  V.  Wyld^  1  Vem.  140.) 

Every  allegation  of  fraud  and  intentional  abuse  of  trust, 
is  fully  and  explicitly  denied  in  the  answer ;  and  I  am  now 
to  inquire  whether  the  facts  charged  and  admitted,  are  suf- 
ficient to  warrant  a  decree  in  favour  of  the  plaintifis,  not- 
withstanding there  be  no  fraud  in  fact  imputable  to  the  de- 
fendants, and  notwithstanding  every  averment  in  the  an- 
swer of  any  matter  of  fact,  is  to  be  taken  for  true. 

The  plaintiffs  contend,  that  the  defendants,  who  subscri- 
bed the  certificate,  filed  in  the  secretary's  office,  in  181 5, 
in  pursuance  of  the  statute,  and  in  order  to  constitute  them- 
selves a  body  politic  and  corporate,  were  guilty  of  fraud, 
in  declaring,  "  that  the  amount  of  the  capital  stock  of  the 
Company  should  be  40,000  dollars,"  inasmuch  as  only 
33,000  dollars  were  originally  subscribed.  The  answer  to 
this  objection  is  very  obvious  and  decisive.  The  statute 
could  not  have  had  reference  to  the  whole  capital  then  ac- 
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1823.  taally  subscribed,  for  the  subscriptions  were  of  course  to  lie 
made  after  the  corporation  was  created.  There  could  not 
be  subscriptions  to  the  stock  of  a  corporation  until  the 
corporation  was  actually  created,  and  if  no  more  snbscrip* 
-  tions  could  afterwards  be  procured  than  to  the  amount  of 
33,000  dollars,  would  that  render  the  parties  chargeable 
with  fraud  in  law,  (for  fraud,  in  fact,  is  out  of  the  question,) 
in  filing  the  original  certificate  ?  Or,  suppose  it  should  be 
deemed  advisable  not  to  create  a  capital  to  the  whole 
amount  limited  by  the  charter,  and  that  a  less  sum  would  be 
adequate  to  the  objects  of  the  company,  can  it,  fiir  a  mo- 
ment, be  supposed,  that  the  trustees,  or  original  associates, 
are  liable,  individually,  for  the  deficiency  ?  The  act  pro* 
vides,  that  the  trustees  may  call  in  the  capital  actually  tfdb* 
scribed,  to  such  extent  only  as  they  should  deem  proptf  • 
It  rests  entirely  in  their  discretion,  and  to  be  governed  by 
their  sense  of  the  exigencies  of  their  business. 

It  is  undoubtedly  a  far-fetched  suggestion,  that  the 
plaintiffs  were  induced,  in  1817,  to  give  credit  on  the 
assumption  of  a  capital  originally  subscribed,  to  40,000 
dollars,  when  it  is  not  stated  that  the  plaintiffs  made  any 
inquiries  as  to  the  fact,  and  when  the  credit  of  the  cmn- 
pany,  in  1817,  must  have  rested  upon  circumstances  then 
existing.  Their  stability  must  have  depended  upon  the 
manner  in  which  their  capital  had  been  previously  em* 
ployed  and  dispersed,  and  upon  the  probable  productive- 
ness, at  that  time,  of  capital  employed  upon  cotton  fabrics. 
It  is  further  contended,  that  the  stockholders  were  indi- 
vidually responsible,  to  the  extent  of  their  shires  of  stoek, 
for  the  debts  of  the  company,  according  to  the  provisiofi 
of  the  statute,  on  the  ground  that  the  corporation  was 
dissolved ;  and  the  corporation  is  sud  to  have  been  dis- 
solved by  the  sales  on  execution  of  their  real  and  person^ 
estate,  and  by  the  suspension  of  the  business  of  the  factory. 
The  defendants  admit  the  sales  and  the  suspensioii  of  the 
business  of  the  factory,  arising  from  the  depreciation  of  ta^ 
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ton  stufis,  and  the  nomerous  suits  brought  against  them ;  but 
they  deny  that,  in  point  of  fact,  the  corporation  is  dissolved, 
and  aver,  that  the  company  has  been  constantly  in  opera- 
tion, and  the  trustees  regularly  elected  and  continued  in 
succession,  and  the  business  of  the  company  constantly  . 
transacted,  down  to  the  filing  of  the  bill.  There  was  the 
regular  annual  election  of  tmstees,^  in  October ,  1820,  a 
few  months  before  the  filing  of  the  bill;  and  again  in 
October  J  1821,  eight  months  after  the  commencement 
of  the  salt;  and  in  Seftember^  1821,  there  were  calls  made 
upon  the  stockholders  for  payment  of  three  difierent  in- 
stalments upon  their  shares,  by  a  resolution  of  the  trustees. 
It  does  not  follow  that  a  corporation  is  dissolved  by  the 
sale  of  it  visible  and  tangible  property,  for  the  payment 
of  debts,  and  by  the  temporary  suspension  of  its  business, 
so  long  as  it  has  the  moral  and  legal  capacity  to  in- 
crease its  subscriptions,  call  in  more  capital,  and  re- 
assume  its  business.  There  could  be  no  room  for  doubt 
as  to  the  actual  existence  of  the  corporation,  if  it  were 
not  for  the  decinon  of  the  Court  of  Errors,  in  the  case  of 
SUe  V.  Bhom-  (19  Johns.  Rep.  456.)  On  examination  of  the 
reasons  delivered  by  the  Chief  Justice  in  the  Court  of  Er- 
rors, it  appears  to  me,  that  the  doctrine  upon  which  that  case 
was  decided,  does  not  apply  to  this.  It  was  there  ad- 
mitted, that  neither  **  mis-user  nor  non-user  could  be  relied 
on  as  a  substantial  and  specific  ground  of  a  dissolution." 
The  ground  upon  which  the  corporation  in  that  case  was 
held  to  be  dissolved,  was,  that  the  corporation  bad  done, 
and  sufiered  to  be  done,  acts  equivalent  to  a  direct  sur^- 
render.  It  not  only  ceased  to  own  any  property,  but  the 
trustees  had  ceased  to  act  from  December ^  1817,  to  the 
filing  of  the  bill  in  Aprils  1819,  and  had  done  no  act  in  that 
time  **  manifesting  an  intention  to  resume  their  corporate 
functions." 

1  do  not  think  I  am  warranted  in  carrying  that  decision 
beyond  the  circumstances  of  the  case,  and  to  hold  that 
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one  of  tliesc  circumstaDces,  viz.  the  sale  of  their  visible 
property,  is,  of  itself,  sufficient  evidence  of  a  surrender, 
when  all  the  other  material  circumstances  are  wanUng. 
What  essentially  distinguishes  that  case  from  this  is,  that 
there  the  trustees  had  virtually  renounced  their  trust,  and 
ceased  to  act,  and  the  regular  annual  election  of  trustees 
was  discontinued.  That  was,  in  fact,  the  best  evidence 
the  case  afforded  of  a  virtual  surrender.  But  here,  every 
such  presumption  is  rebutted  by  the  acts  and  declarations 
of  the  trustees.  They  continue  their  succession,  they 
meet  and  pass  resolutions,  direct  further  instalments 
to  be  paid  in,  and  deny,  in  their  answer,  that  they  have 
surrendered  or  renounced  their  corporate  trust ;  and  they 
aver,  that  the  company  has  been  constantly  in  operation* 
Though  their  real  property  had  been  sold  on  execution, 
yet  no  deed  had  been  executed,  and  no  title  passed.  The 
company  had  still  a  portion  of  the  year  remaining  unex- 
pired to  redeem  the  land,  when  the  bill  was  filed.  Under 
all  these  circumstances,  I  think  I  should  not  be  warranted 
by  the  doctrine  of  the  case  of  Slee  v.  Bloom,  and  there 
is  nothing,  certainly,  in  the  Engluh  law  to  warrant  me, 
in  holding  the  corporation  in  this  case  to  have  been  dis- 
solved by  the  surrender  or  abandonment  of  its  corporate 
powers. 

Here,  then,  a  fatal  objection  at  once  presents  itself  to 
this  bill.  The  corporation,  in  its  corporate  capacity,  is 
not  a  party  to  a  suit  for  a  corporate  debt;  and  the  indi- 
vidual stockholders  are  not  responsible,  in  their  private 
capacity,  as  upon  a  dissolution  of  the  company. 

And,  if  we  were  not  embarrassed  by  this  technical  ob- 
jection, and  the  question  was  fairly  before  me,  under  com- 
petent parties,  touching  the  abuse  of  trust  by  the  several 
defendants,  I  could  not  hold  that  a  single  charge  was 
supported  upon  the  admissions  and  against  the  averments 
in  the  answer. 

What  is  the  language  of  the  answer  to  the  charges 
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in  the  bill?  It  is,  that  the  subscriptions  were  received  in       1823. 
good  faith,  and  deemed  by  the  trustees  an  adequate  capi- 
tal.   The  embarrasments  of  the  company  did  not  arise 
from  the  want  of  funds,  but  from  the  general  decline  of     brown. 

manufacturing  business,  and  the  loss  of  all  profit  in  the  '  ■ 

nanufacturiog  of  cotton  goods.  The  funds  received  have 
been  faithftilly  expended  in  the  payment  of  debts,  and 
the  current  and  unavoidable  expenses  of  the  establishment. 
The  defendants  do  not  believe  they  ever  wrote  a  letter  to 
B.  Huntington^  representing  the  company  to  be  solvent, 
though  they  verily  believed  it  to  be  so,  in  October ^  1817 
The  notes  which  the  company  gave  to  Smithy  and  which  he 
passed  to  the  plaintiffs,  were  no  doubt  ^ven  for  a  valuable 
consideration,  and  were  given  upwards  of  nine  months 
before  Smith  passed  them  away.  It  is  impossible  to  de- 
duce any  inference  of  fraud  against  the  defendants,  from 
the  negotiation  of  the  notes.  The  judgment  in  favour  of 
B.  Huntington^  was  honestly  and  bona  Jide  confessed,  for 
a  full  and  fair  consideration;  and  the  personal  property  of 
the  company  was  duly,  regularly,  and  fairly  sold  and 
purchased  in  by  a  part  of  the  defendants,  with  no  other 
view  than  to  indemnify  themselves  for  personal  respon* 
sibilities  assumed  for  debts  contracted  for  the  benefit  and 
use  of  the  company.  The  personal  property,  so  sold, 
would  not,  at  the  time,  have  sold  for  a  greater  price  in 
cash.  It  was  purchased  by  part  of  the  defendants,  in  full 
belief  that  they  had  a  right  to  purchase  it  on  their  own 
account,  and  for  the  purpose  mentioned.  They  always 
intended  to  surrender  it  up  to  the  company  upon  being 
reimbursed,  and  they  did  afterwards  relinquish  all  claim 
to  it;  and  it  has  since  been  sold  on  execution  for  the 
balance  of  Huntington^a  judgment,  and  purchased  by  an 
agent  of  Huntington^  and  the  defendants  have  not  the 
custody  or  control  of  the  property,  and  are  willing  it  should 
be  sold  under  any  execution  against  the  company,  upon 
the  reimbursement  of  the  sums  paid  by  them.    The  acf 
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count  of.Frands  Brown  fy  Co.  against  the  company,  was 
correct  and  just,  and  the  trustees  who  examined  it,  allowed 
it  to  be  so,  and  authorised  a  cognotii  to  be  given 
in  the  action  commenced  against  the  company  by  the 
Browns.  The  real  estate  of  the  company  was  sold  on 
execution  under  that  judgment,  and  purchased  by  those 
creditors  for  its  full  value.  The  whole  transaction  was 
conducted  in  good  faith,  and  the  defendants  say,  they 
have  at  all  times  used  their  best  endeavours  to  collect  the 
calU  on  the  stockholders,  and  suits  are  now  pending  for 
the  recovery  of  instalmenu.  In  short,  the  defendants,  by 
their  answer,  repel  every  suggestion  of  fraud,  and  explain 
every  transaction,  and  insist  on  an  honest  discharge  of 
their  trust  to  the  best  of  their  ability. 

This  is  the  substance  of  the  answer ;  and  assuming  it  to 
be] true  in  all  points,  I  cannot  see  any  ground  for  the 
charges  in  the  bill,  or  any  title  to  relief,  as  against  these 
individual  defendants. 

There  is  a  balance  doe  on  the  mortgage  given  by  the 
company,  and  assigned  to  the  plaintiffs ;  but  the  bill  is  not 
adapted  for  the  foreclosure  of  that  mortgage.  The  com* 
pany  are  a  necessary  party,  for  they  are  the  mortgagors. 
There  does  not  appear,  therefore,  to  be  any  sufficient  ground 
for  the  bill,  and,  consequently,  it  must  be  dismissed.  But 
considering  the  nature  and  difficulties  of  this  case,  and  the 
circumstances  which  led  the  plaintiffs  to  institute  the  suit^ 
I  shall  not  charge  them  with  the  defendants'  costs.  The 
case  has,  indeed,  been  attended  with  peculiar  interest,  own- 
ing to  the  former  unsuccessful  efforts  of  the  plaintiffs  to  re- 
pair their  losses,  in  respect  to  this  same  demand*  (i  Johns* 
Ch.  Rep.  671.  S.  C.) 


Bill  dismissed,  without  costs. 
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Sf*  L.  Stewabt,  executrix,  be.  against  W.  I.  Stewaet^ 
and  hb  wife,  administratrix^  &c.  and  the  Bank  of 
Amcbioa. 

Where  a  marriage  settlement,  giYing  to  the  wife  the  control  of  her 
separate  property,  during  coverture,  and  the  power  of  appoint- 
ment, with  the  assent  of  her  husband,  contains  no  express  pro- 
vision for  its  disposition,  in  the  event  of  her  death,  and  in  default  of 
her  appointment,  and  she  dies  without  making  any  appointment,  the 
property  goes  to  the  husband,  as  survivor,  as  if  no  settlement  had 
been  made. 

As,  where,  after  such  settlement,  money  coming  to  the  wife  from  her 
father,  was  paid  to  the  husband,  there  being  no  acting  trustee  at  the 
time,  and  he  invested  it  in  bank  stock  in  her  name,  but  received  the 
dividends  to  his  own  use,  and  after  her  death,  took  out  administration 
on  her  estate,  and  received  the  dividends  until  his  death :  it  was 
heldf  that  the  executri;K  of  the  husband  was  entitled  to  the  stock, 
and  that  the  administratrix,  dt  bonis  non,  of  the  wife,  was  account- 
able for  it,  as  trustee,  to  the  legal  representative  of  the  husband. 

Where,  in  the  deed  of  settlement,  the  husband,  after  covenanting  to 
allow  his  wife  to  enjoy  her  separate  property  to  her  own  use,  during 
the  coverture,  and  that  she  might  convey  the  same,  kc.  added,  that 
he  thereby  released  all  his  marital  rights  in  and  over  the  same,  Sec. 
Hddy  that  this  release  was  to  be  construed  in  connexion  with  the 
words  immediately  preceding,  and  operated  only  as  to  his  rights  du- 
ring coverture,  and  did  not  affect  his  rights  as  survivor  of  his  wife. 

THE  plabtiff  is  the  widow  and  executrix  of  WUliam  R.  Jtme  2&/A. 
Stewart^  deceased.  The  testator,  on  the  13tb  of  February ^ 
1809^  married  Catharine^  the  widow  of  Joseph  Hopkins^ 
and  after  her  death  married  the  plaintiff.  After  the  mar^ 
riage  of  the  testator  with  his  former  wife,  and  during  their 
lives,  tweoty-three  shares  of  the  capital  stock  of  the  Bank 
ofJtmerica,  were  purchased  for,  and  transferred  to  her,  by 
the  name  of  Catharine  Stewart^  and  have  since  stood  in  the 
books  of  the  bank  in  her  name.  The  stock  was  purchased 
with  flie  money  accruing  to  the  testator,  in  right  of  his 
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1823.  former  wife,  as  widow  of  Joseph  Hopkins^  who  died  intes- 
tate. Daring  the  life  of  his  wife,  Catharine,  the  dividends 
on  the  stock  were  paid  to  him.  She  died  on  the  19th  of 
.  June,  1815,  and  the  testator,  as  her  husband,  administered 
on  her  estate ;  and  as  such  administrator,  continued  to  re- 
ceive the  dividends  until  his  death.  After  his  marriage 
with  the  plaintiff,  he  made  a  will,  dated  April  18th,  1817, 
and  appointed  her  sole  executrix.  The  testator  died  Sep- 
iember  21st,  1818,  and  the  plaintiff  proved  the  will,  and 
qualified  as  executrix.  The  bill  charged,  that  the  plaintiff 
was  entitled  to  the  shares  of  stock  and  the  dividends  there- 
on, as  assets  of  the  testator,  to  be  applied  according  to  the 
will.  It  stated,  that  after  the  death  of  the  testator,  the  de- 
fendants, Stewart  and  his  wife,  she  being  a  daughter  of  the 
testator's  former  wife,  by  her  former  husband,  J.  ff.,  on  the 
3d  of  November,  1818,  applied  to  the  surrogate,  and  letters 
of  administration,  de  bonis  non,  upon  the  estate  of  her  mo- 
ther, were  granted  to  her,  as  daughter  of  the  deceased. 
That  the  defendants,  S.  and  his  wife,  in  her  right,  clum  the 
shares  and  dividends ;  and  she,  as  administratrix,  had  re- 
ceived the  dividends,  and  was  about  to  commence  a  suit 
against  the  bank  for  the  last  dividend,  which  the  bank  had 
declined  paying,  in  consequence  of  a  written  notice  firom 
the  plaintiff.  In  support  of  their  claim,  the  defendants, 
Stetvart  and  his  wife,  alleged,  that  Catharine  H,,  before 
her  intermarriage  with  the  testator,  on  the  13th  of  Febru- 
ary j  1809,  executed  an  indenture,  by  which,  after  reciting  the 
intended  marriage,  and  her  desire  to  provide  for  the  future 
support  of  herself  and  children,  8z;c.  in  consideration  of  the 
premises,  and  of  one  dollar,  be,  conveyed  to  Jacob  Schief- 
felin,  his  heirs  and  assigns,  all  her  estate,  real  and  person- 
al, in  law  and  equity,  in  trust,  for  the  future  benefit  of  her- 
self, free  from  the  control  of  her  intended,  or  any  other  hus- 
band ;  and  to  sell  and  dispose  of  the  same,  as  he  might 
judge  most  advisable  to  promote  her  interest,  and  to  pay 
the  proceeds  to  her,  without  the  control  of  her  said  bus- 
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band,  &c.  and  to  reconvey  the  estate  to  such  persons  as  she,  1823. 
with  the  assent  of  her  future  husband,  should  nominate  and 
appoint,  be.  This  agreement  was  executed  a  few  hours 
before  the  marriage  between  the  testator  and  C.  H.,  and 
without  his  knowledge  or  consent.  The  bill  charged,  that 
it  was  void,  as  being  against  his  marital  rights,  and  had  been 
abandoned  and  treated  as  a  nullity  during  the  marriage ;  that 
it  was  obtained  from  C.  H.  by  fear,  and  through  the  misre- 
presentation of  Jacob  S.;  and  that  she  having,  after- 
wards, lost  all  confidence  in  him,  andbeingdesiroustowith* 
draw  her  property  from  his  control,  did,  on  the  5th  of  Jii/y, 
1810,  with  the  advice  of  the  testator,  revoke  the  indenture. 
The  testator,  in  contemplation  of  his  marriage  with  Catha- 
rine H.,  on  the  11th  o{  February^  1809,  executed  a  cove- 
nant to  and  with  JFUliam  R.  Stewart  and  jSlexander  J. 
Stewartf  as  trustees  for  C.  H.,  his  intended  wife,  reciting 
his  wish  to  secure  to  her  her  real  and  personal  property,  so 
that  she  might  as  fully  enjoy  it,  to  all  intents  and  purpo- 
ses, after  marriage,  as  though  she  were  a  feme  sole ;  and 
he  covenanted  with  the  trustees  above  named,  that  C.  If., 
during  coverture^  should  have  to  her  own  use,  all  the  per- 
sonal property  belonging  to  her  at  her  marriage,  or  which 
might  come  to  her  during  the  continuance  of  the  marriage, 
by  devise  or  otherwise ;  and  that  she  might  convey  away 
the  same,  according  to  the  forms  of  law,  by  testament  or 
otherwise ;  and  that,  during  coverture,  she  should  enjoy 
the  right  of  dower  in  the  estate  of  her  late  husband,  and 
the  rents  and  profits  of  any  real  estate  to  which  she 
might  be  entitled,  as  fully  as  if  she  had  remained  a  feme 
sole;  thereby  "  releasing  all  his  marital  rights  in  and  over 
the  same :"  and  the  testator  further  covenanted,  on  request, 
to  make  any  other  assurances,  to  carry  more  fully  in** 
to  effect  the  intent  of  the  covenant.  The  bill  charged, 
that  this  covenant  was  not  delivered  to  the  trustees,  but  re- 
mained in  the  possession  of  the  testator,  until  after  the  death 
of  Catharine H.,  when  it  was  deposited  for  his  use  with  /.  j1., 


fi32  CASES  IN  CHANCERY. 

1823.  a  sabscribbg  witness  to  it»  with  whom  it  remained  maitil 
after  the  death  of  the  testator,  when,  at  the  request  of  the 
defendants,  S.  and  his  wife,  it  was  proved  and  recorded. 
^  The  plaintiff  aDeged,  that  by  the  true  constmction  of  this 
agreement,  admitting  it  to  be  valid,  as  regarded  the  per- 
sonal estate,  it  produced  merely  a  suspension  of  the  mari- 
tal rights  of  the  testator  daring  the  coverture,  and  was 
not  a  relinquishment  of  them,  especially  as  C.  H.  made  no 
disposition  of  her  personal  estate  by  will  or  otherwise ;  and 
the  personalty,  therefore,  on  her  death,  devolved  to  the  testa- 
tor, her  husband,  who  survived  her,  and  administered  on  her 
estate,  and  on  his  death,  it  passed  to  the  plaintiff,  as  his 
executor.  The  bill  farther  charged,  that  the  testator,  dur^ 
ing  his  life,  was  quietly  permitted,  by  the  defendants,  S. 
and  his  wife,  and  the  other  children  of  C  ff.,  to  receive 
the  dividends  on  the  stock ;  and  his  right  to  administer  on 
his  wife's  personal  estate,  for  his  own  benefit,  was  not  ques- 
tioned, nor  did  the  defendant,  Mary  S.,  apply  for  letters  o( 
administration,  until  after  the  death  of  the  testator.  The  bill 
prayedi  that  the  Bank  of  America  might  be  decreed  to  pay 
the  dividends  on  the  stock  to  the  plaintiff,  and  that  the  defen- 
dants, S.  and  his  wife,  may  be  ordered  to  transfer  the  shares 
to  the  plaintiff,  as  executrix,  to  be  applied  by  her  in  the  due 
course  of  administration  of  the  assets  of  the  testator;  and 
that  they  may  account  to  the  plaintiff  for  all  dividends  re- 
ceived by  them ;  and  that  the  bank  may  be  restrabed  from 
paying  the  dividends  to  S.  and  his  wife,  or  permitting  die 
transfer  of  the  shares,  and  that  5.  and  his  wife  be  restrain* 
ed  from  receiving  any  more  dividends,  or  suing  for  them, 
or  transferring  the  shares,  &C. 

The  defendants,  W.  S.  Stewart  md  his  wife,  in  their  an- 
swer, admitted  most  of  the  facts  stated  in  the  bill,  and  re* 
lied  on  the  marriage  articles  of  the  13th  of  Fa&mory,  1809, 
which  they  admitted  to  have  been  executed  on  the  day  of 
the  marriage,  without  the  knowledge  or  concurrence  of  the 
testator.    They  denied,  that  the  instrument  was  ever  treat- 
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ed  as  a  nnllicy,  and  alleged  that  the  testator  and  his  wife  1823. 
acted  upon  it,  and  permitted  Schieffelin,  the  trustee,  to  act 
under  it.  They  alleged  that  the  revocation  was  illegal. 
They  admitted  the  covenant  of  the  testator,  of  the  11th  of  ^ 
February  J  1809,  and  alleged  that  both  the  indenture  and 
covenant  were  intended  to  fulfil  the  original  agreement  be- 
tween the  testator  and  his  wife,  Catharine  ;  and  that  the 
covenant  operated  as  arelinquishment^of  his  marital  rights; 
and  they  insisted  on  the  fact  of  the  testator's  administering 
on  his  wife's  estate,  as  evidence,  that  he  did  not  consider 
himself,  as  husband,  entitled  to  it. 

The  bank,  in  their  answer,  admitted  the  facts  stated  in 
the  bill,  as  to  the  shares  and  dividends,  and  the  notice  to. 
them  from  the  plaintiff,  bc«  Testimony  was  taken  in  the 
cause ;  and  John  J.  Stewart^  who  married  a  daughter  of 
Catharine  H.,  the  former  wife  of  the  testator,  having  been 
examined  as  a  witness  for  the  defendants,  S.  and  his  wife, 
notice  was  given  by  the  plaintiff,  of  a  motion  to  suppress 
the  testimony  at  the  hearing. 

The  cause  was  argued  by  WelU  and  O.  W.  Strong,  for 
the  plaintiff;  and  by  T.  Jl.  Emmet,  for  the  defendants,  who 
examined,  very  critically  and  at  large,  the  proofs  and  ex- 
hibits in  the  case. 

For  the  plaintiff,  it  was  contended,  1 .  That  tlie  testimo- 
ny of/.  J.  S.  ought  to  be  suppressed,  on  the  ground  that 
bis  wife  had  a  direct  interest  in  the  event  of  the  suit,  as  she, 
being  one  of  the  next  of  kin  to  CatharineH.,  was  entitled  to  a 
distribative  share  of  her  personal  estate,  and,  of  course,  to  one 
fourth  of  the  stock  in  question,  in  case  the  plaintiff's  claim 
was  defeated.  But  independent  of  the  question  of  interest, 
it  was  a  settled  rule,  that  the  husband  and  wife  cannot  be  wit- 
nesses for  of  against  each  other.  {Davis  v.  Dunmoody,  4 
Term  Rep.  678.  Lord  Raym.  744.  2  Str.  1095.)  And  the 
witness  himself  is  interested,  for  as  long  as  he  lives  with  and 
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1823*  maintains  bis  wife,  he  is  entitled  to  the  interest  or  income 
of  her  separate  property.  (2  Ves.  560.  3  Aik.  20.  5 
Johns.  Ch.  Rep.  480.) 

2.  As  to  the  merits  :  The  plaintiff  is  entitled  to  the  relief 
sought  for,  independent  of  the  ante-nuptial  contracts.  The 
controversy  is  between  the  representative  of  the  husband 
and  the  representative  of  the  wife,  respecting  her  separate 
property,  he  having  survived  her,  and  she  having  left  chil* 
dren  by  a  former  marriage.  The  rule  is  well  settled,  that 
where  the  husband  dies  before  he  administers  on  his  wife's 
estate,  her  property  belongs  to  his  personal  representatives ; 
and  where  he  does  administer  and  dies,  the  right  of  admi- 
nistration, de  bonis  nony  belongs  to  his,  not  her,  representa- 
tives ;  and  in  this  case,  this  Court  will  consider  the  admi- 
nistrator de  bonis  non^  as  a  trustee  for  the  representatives  of 
the  husband.  {Ellioi  v.  Collins,  3  Jltk.  526.  S.  C.  1  Wils. 
168.  1  Fcwy,  15.  Cart  v.  Rees,  cited  1  P.  Wms.  381, 
Humphrey  v.  Buller,  1  Atk.  458.)  The  objection,  then,  to 
the  claim  of  the  plaintiff,  must  rest  on  the  two  ante-nuptial 
contracts. 

3.  As  to  the  instrument  of  the  13th  of  Fe&ruary,  1809, 
executed  by  Catharine  H.,  it  is  invalid  and  void  }  first,  be*- 
cause  it  was  procured  by  the  false  and  fraudulent  mis- 
representations of  Schieffelin ;  and,  secondly,  because  it 
was  executed  without  the  knowledge  or  consent  of  her 
intended  husband.  The  widow  of  the  testator,  in  her 
answer  to  a  bill  filed  by  Schieffelin^  relative  to  a  settlement 
of  her  former  husband's  estate,  stated  under  oath,  that 
this  instrument  was  executed  by  her,  under  the  influence  of 
fear,  and  through  the  misrepresentations  made  to  her  by 
S. ;  and  that,  having  afterwards  lost  all  confidence  in  him, 
she,  on  the  5th  of  Ju/y,  1816,  with  the  advice  of  her  hus- 
band, revoked  it.  ^ 

4.  But  admitting  this  to  be  a  valid  instrument,  it  does 
not  defeat  the  plaintiff's  right.  It  contains  no  disposition 
of  the  property,  in  the  event  of  her  death,  either  before  or 
after  the  death  of  her  intended  husband ;  nor  any  power  of 
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appointment,  except  for  the  Bole  purpose,  and  that  in  a  1823. 
prescribed  form,  of  changing  the  trustee.  She  had,  there- 
fore, no  power,  during  the  coverture,  of  disposing  of  her 
separate  property,  by  will,  appointment,  or  otherwise,  to 
^  take  effect  after  her  death ;  and  the  Court  cannot  give  a 
power  to  her,  where  none  has  been  reserved  to  her  by 
the  deed  of  settlement.  {Seaman  v.  Duell^  10  Ves,  581.) 
Mrs.  S,  having  died,  without  any  attempt  to  make  any 
disposition  of  her  property,  the  question  arises,  on  whom 
does  it  devolve  .'^  It  must  be  dispoi^ed  of,  either  by  the 
deed  of  settlement,  or  by  the  operation  of  law.  It  is  clear 
that  the  instrument  does  not,  in  terms,  contain  any  dispo- 
sition of  it ;  and  a  marriage  settlement  which  interrupts 
and  controls  the  operation  of  law,  cannot,  by  intendment, 
be  carried  beyond  its  express  provisions  and  fair  construction. 
Where  the  settlement  stops,  the  law  comes  in  to  supply  the 
defect,  as  it  does  in  the  case  of  a  partial  testamentary  dis- 
position. And  the  law,  in  this  case,  mu^t  interpose,  and 
give  to  the  husband  the  right  to  administer  on  the  estate 
of  his  deceased  wife,  for  his  own  benefit. 

Again ;  the  fund  in  this  case,  consisted  of  a  bond  and 
mortgage  owned  by  Catharine  H.,  which,  previous  to  the 
settlement,  she  assigned  to  Schieffelin,  under  the  secret  or 
implied  trust  that  he  should  keep  them  for  her  separate 
nse.  The  mortgage  was,  afterwards,  paid  to  her  husband 
and  her  during  their  lives ;  and  at  the  request  and  with  the 
concurrence  of  the  trustee,  it  was  invested  in  the  bank 
stock  which  is  the  subject  of  the  present  suit.  Thus,  the 
husband  had  the  possession  of  the  fund,  which  vested  the 
property  in  him,  notwithstanding  the  settlement.  {Pawlet 
v.  Delavalj  2  Ves»  662.)  Marriage  settlements,  being  mere 
creatures  of  equity,  are  to  be  so  construed  as-  to  effectuate 
the  intent  of  the  parties.  {Melh,  Epis.  Church  v.  Jaques^ 
3  Johns.  Ch.  Rep.  89.)  Now,  the  obvious  intention  of 
Catharine  H.  in  making  this  settlement,  was,  to  protect 
the  property  against  the  supposed  debts  of  her  intended 
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1823.      husband,  under  the  apprehensions  which  had  been  artfully 
^^^"^^"^^   excited  in  her  mind.     Such  being  her  sole  object,  it  could 
▼.  not  have  been  her  intention  to   impair  or  abridge  the 

T»wART.    mjy^jij  rights  of  her  husband,  in  case  he  survived  her. 

6.  As  to  the  covenant  of  the  11th  of  February^  1809, 
the  defendants,  S.  and  his  wife,  do  not  rely  upon  it  as 
necessaiy  to  establish  their  right;  but  there  is^o  evidence 
of  its  having  been  delivered  to,  or  its  being  in  possession  of 
either  of  tb6  trustees ;  nor  is  there  any  evidence  that  the  trus- 
tees knew  of  its  existence.  Where  an  instrument  is  executed 
directly  to  the  party  beneficially  interested,  his  assent  is 
indispensable  to  its  legal  validity ;  and  where  the  con- 
veyance is  in  trust,  either  the  trustee  or  the  cestui  que  trust 
must  assent  to  it.  {NicoU  v.  Mumfordy  4  Johns.  Ch.  Rep^ 
529.)  But  admitting  that  it  was  duly  delivered,  it  amounts 
to  nothing  more  than  a  suspension  of  the  marital  rights 
dnring  the  coverture.  It  does  not  operate  as  a  relinquish- 
ment of  them  after  her  death.  It  rests  in  covenant  merely, 
mnd  the  legal  rights  of  the  husband  are  not  impaired  by 
it.  The  intended  wife  is  not  a  party  to  it;  it  was  not 
executed  in  consequence  of  a  previous  agreement;  nor  did 
it  make  any  part  of  the  marriage  contract.  The  children 
V  of  the  wife,  by  her  former  husband,  are  not  mentioned  ; 

nor  is  any  provision  made  for  them.  It  was  a  voluntary 
act  of  the  husband,  without  any  consideration ;  and  it 
ought,  therefore,  to  be  strictly  construed. 

For  ike  defendants^  it  was  insisted,  that,  as  to  the  preli- 
minary objection  to  the  testimony  of  J.  J,  Stewart^  the 
property  being  settled  to  the  separate  use  of  the  wife,  he  had 
no  interest  in  it. 

As  to  the  principal  questions,  it  was  contended,  that  the 
evidence  did  not  support  the  objection  to  the  deed  of  the 
13th  o( February y  1809,  that  it  was  obtained  through  un- 
due influence,  or  fraudulent  misrepresentations.  The 
instrument  called  "  a  deed  of  revocation,"  which  had  been 
relied  on,  was,  as  appeared  from  the  testimony  of  witnesses^ 
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(for  the  deed  itself  could  not  be  found,)  merely  for  the  pur-       18S3. 
pose  of  changing  the  trustees,  and  preserved  the  trust  un* 


impaired.     It  is,  therefore,  a  confirmation  of  the  trust  deed  v. 


by  Mrs.  iS.  and  her  husband,  and  proves  that  the  testator 
koew  of  the  deed,  and  acknowledged  its  validity.  The 
evidence  showed,  that  Schieffelin  acted,  and  was  treated,  as 
a  trustee.  The  instrument  executed  by  the  testator  him* 
self,  on  the  11th  o(  February^  1809,  even  if  it  were  not  va- 
lid as  a  deed,  shows  that  he  was  satisfied  with  the  settle- 
ment made  by  bis  wife  of  her  property,  and  that  he  could 
have  no  disposition  to  annul  or  revoke  the  trust.  If  the 
assent  of  the  grantee  be  necessary  to  give  validity  and  ef* 
feet  to  the  deed,  there  is  sufficient  evidence  of  assent, 
which  may  be  implied,  or  inferred,  from  circumstances. 

As  to  the  objection,  that  the  deed  was  not  delivered  to 
the  trustee,  or  cestui  que  tru$t$f  it  may  be  answered,  that 
the  deed  was  delivered  to  Mr.  Jinthon  for  them,  and  the 
slightest  recognition  of  it  by  either  of  them,  will  give  it 
efiect.  (3  Hen.  VI.  27.  2  Leo.  1 10.  pi.  45.  Dyer,  167.  c. 
Moore,  300.  pi.  448.  9  Hen.  VL  37.  b.  13  Finer  Abr. 
tit.  Faiij  M.  3.  pi.  24.  K.  12.  pi.  22.) 

This  deed  is  iuartificially  drawn,  but  it  gives  the  wife 
full  power  to  aliene  her  property ;  and,  with  the  consent 
of  her  husband,  to  call  on  the  trustee  to  execute  a  convey- 
ance according  to  her  direction.  In  the  case  cited  from 
10  Ve$.  580.  the  property  was  not  settled  absolutely  to  the 
use  of  the  wife,  but  the  fund  was  in  trust  for  her  use  abso- 
lutely, if  she  survived  her  husband ;  and  it  was  so  far  con- 
tingent and  reversionary.  It  was  settled,  not  as  separate 
property,  but  to  prevent  any  person  from  having  a  control 
over  it,  while  it  was  reversionary  and  contingent,  as  an  in- 
accessible source  of  future  provision.  And  Sir  William 
Grant  very  properly  observed,  that  the  Court  could  not 
give  a  power,  (by  a  private  examination,)  where  none  was 
reserved  to  her  by  the  settlement.  But  where  property  is 
settled  in  trust,  as  the  separate  property  of  a  married  wo- 
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188S.  man,  and  no  restriction  put  by  the  settlement  on  her  power 
of  alienation,  she  has  a  right,  from  the  nature  of  her  pro* 
pertyi  to  aliene  without  the  aidofaCourtorChancery.  Ifthe 
position  of  the  plaintiff's  counsel  be  correct,  that  *' there  is 
no  power  of  appointment,  except  for  the  single  purpose, 
and  that  in  a  prescribed  form,  of  changing  the  trustee,"  then 
the  only  objection  urged  against  the  position  taken  by  the 
defendants,  that  if  there  be  a  particular  form  of  alienation 
pointed  out  by  the  instrument,  which  gives  the  wife  the  se- 
parate estate,  it  must  be  pursued,  {Socket  v.  Wray^  4  JBro. 
C.  C  483.)  is  removed.  The  case  of  Socket  v.  Wray  has, 
kowever,  been  overruled  ;  and  the  doctrine  for  which  we 
contend,  is  supported  by  the  cases  of  Peacock  v.  Monk^  2 
Vts.  190.  Hulmt  V.  Tenant,  1  Bro.  C.  C.  16.  Fet- 
tiplace  V.  Gorges,  1  Fiw.  jun.  46.  3  Bro.  C.  C.  8.  Rich 
V,.  Cockdj  9  Ve$.  369.  Wagstaff  v.  Smith,  9  Ves.  520* 
Heathy  v.  Thomas,  15  Ves.  596.  Jaques  v.  Meth.  Epis. 
Church,  inerrof,  17  Johns.  Rep.  547.  - 

Both  the  instruments  must  be  taken  together ;  and  it  is 
apparent  from  them,  and  the  evidence  taken  in  the  cause, 
that  they  destroy,  and  were  intended  to  take  away,  all  the  ma- 
rital rights  of  the  husband  over  the  property,  and  to  operate 
after  the  wife's  death,  if  he  survived  her.  The  shares  in 
•question,  were  purchsfsed  after  the  marriage,  with  moneys 
received  by  the  wife  from  her  father,  and  in  the  name  of  the 
wife.  If  the  shares  were  considered  as  the  property  of  the 
husband,  or  were  ever  intended  for  his  use,  why  were  they 
not,  during  his  life,  transferred  to  his  own  name  f  But 
the  shares  remained  in  her  name  until  after  her  death ; 
and  before  he  took  out  administration,  he  deposited  the 
deed  in  question  with  Mr.  Anthon.  Surely,  if  he  had 
thought  the  deed  had  ceased  to  have  any  effect  after  his  wife's 
death,  he  would  not  have  left  it  with  Mr.  A.,  and  for  safe 
custody,  as  is  fairly  to  be  presumed.  The  testator,  instead 
of  claiming  the  property  as  his  own,  or  jure  mariti,  gave  a 
bond  with  sureties,  on  taking  out  administration,  though 
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there  is  an  exception  in  the  statute,  where  administration  is  1833. 
granted  to  the  husband.  It  is  admitted,  that  there  are 
some  dicta  in  (he  books,  which  speak  of  the  husband  as 
next  of  kin  to  the  wife ;  but  later  and  numerous  cases  have  ^ 
decided,  that  he  is  not ;  and  that  he  obtains  administration 
and  her  whole  personal  property,  by  force  only  of  his  ma- 
vital  rights  ;  and  if  he  renounces  those  rights,  the  property 
must  be  distributed  to  her  next  of  kin,  excluding  the  hus-» 
band.  If  he  gets  administration,  he  takes  the  property  as 
trustee  for  the  next  of  kin,  without  any  beneficial  inte* 
rest  to  himself.  {Watts  v.  Watti,  3  Ves.  244.  Qarrich 
V.  Camden^  14  Ves.  372.  Anderson  v.  Dtwson^  16  Vn* 
637.  BaiUy  v.  Wright,  18  Ves.  49.  1  Swanton,  39. 
S.  C.)  The  rights  of  the  husband,  in  relation  to  the  wife's 
property,  commence  with  the  marriage;  and  after  her 
death,  he  can  claim  nothing  but  a  continuation  of  those 
rights,  or  jure  mariti.  When,  therefore,  he  releases  and 
renounces  all  his  marital  rights  in  regard  to  the  property  of 
his  intended  wife,  and  no  right  attaches  by  the  marriage, 
after  her  death,  the  property  goes  to  her  next  of  kin. 

For  the  plaintiffs,  in  reply,  it  was  argued,  after  discussing 
the  objections  as  to  the  validity  of  the  instrument,  that,  even 
admitting  the  settlement  to  be  valid,  yet,  in  the  event  which 
had  happened,  it  interposed  no  bar  to  the  marital  rights  of  the 
testator.  Conceding  that  the  wife  had,  by  the  instrument,  the 
jus  disponendi,  as  to  her  property ;  yet,  as  she  never  exercised 
the  power  of  disposing,  it  could  be  of  no  avail  after  her  death. 
She  died,  as  it  were,  intestate ;  and  the  question  then  re- 
mained, who  is  to  take  her  property  ?  Does  it  belong  to 
her  husband,  or  to  such  of  her  next  of  kin,  as  would  have 
taken  it,  had  she  remained  a/eme  sole9  The  only  object 
of  the  settlement,  was  to  place  the  property  beyond  the 
reach  of  her  husband's  creditors ;  and  this  could  be  effected 
in  no  other  way  than  by  ^ving  her  the  complete  dominion 
over  it,  during  coverture.  The  settlement  goes  no  further. 
It  makes  no  disposition,  in  the  event  of  her  death,  either 
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1823.  before  or  after  the  death  of  her  intended  husband.  In 
Fettiplaee  v.  Gorges^  (1  Fe5cy,  49.  3  Bro.  C.  C.  10.  S. 
C.)  Lford  Thurlaw  says,  '^  if  the  wife  makes  no  disposi* 
^  tion,  the  husband  takes  it,  as  next  of  kin,  not  from  his 
marital  rights."  The  husband  has  the  undoubted  power  to 
dispose  of  all  his  personal  property  by  will.  But  if  he 
dies,  without  exercising  that  power,  bis  widow  will  be  en- 
titled to  the  distributive  share  given  by  the  statute.  Now, 
a  settlement  puts  the  wife  in  the  same  situation  in  re- 
gard to  her  property  ;  it  secures  to  her  the  power  of  ap- 
pointment over  it,  but  if  she  neglects  to  exercise  that  power, 
the  husband's  lights  remain,  just  as  those  of  the  wife  would 
lie,  in  regard  to  his  property,  if  he  should  die  intestate.  It 
is  objected,  that  the  object  of  the  settlement  was  to  provide 
for  the  children  of  Mrs.  S.;  but  if  that  was  the  object,  it  is 
extraordinary  that  there  is  no  provision  made  for  them  in 
the  settlement.  They  are  merely  referred  to  in  the  recital, 
but  that  cannot  supply  the  defect  of  an  express  provision. 
(5  Johns.  Ch.  Rep.  23.) 

Again ;  as  to  the  objection  that  the  husband  does  not  suc- 
ceed to  his  wife's  personal  property  as  next  of  kin,  but  by 
his  marital  rights :  As  long  as  he  does  succeed  to  it,  it  is 
perfectly  immaterial  in  what  character  he  takes.  Lord 
Tkurlow  and  Lord  Hardwkke^  as  well  as  this  Court, 
{Schuyler  v.  Hoyle^  5  Johns.  Ch.  Rep:  207.)  put  the  hus- 
band's right  upon  the  statute  of  distributions,  as  her  next 
of  kin.  But  the  right  of  the  husband  to  administer  on  his 
wife's  personal  estate,  for  his  own  benefit,  does  not  depend 
upon  any  distinction  between  marital  rights  and  those  of 
next  of  kin.  It  is  a  common  law  right,  recognised,  not 
conferred,  by  the  statute  of  distributions.  In  Humphrey  v. 
Btdler,  Lord  Harduficke  says,  "  during  coverture,  husband 
and  wife  are  but  one  person ;  but  when  that  coverture  is  dis- 
solved, by  the  death  of  the  wife,  the  husband  is  certainly  the 
next  friend  and  nearest  relative,  and  has  a  right  to  adminis- 
ter, exclusive  of  all  other  persons."    This  unity  of  person 
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involves  a  corresponding  unity  of  interest,  which  can  be  1823« 
severed  only  throogh  the  medium  of  a  marriage  settlement; 
and  as  far  as  that  goes,  the  property  of  the  wife  may  be 
distinct  from  that  of  the  husband ;  but  where  the  settlement  Stewabt. 
is  silent,  the  unity  of  interest  remains.  Accordingly,  we  """*"*■*—*" 
find,  that  in  every  marriage  settlement,  where  it  is  intended 
to  exclude  the  marital  rights  of  the  husband,  in  the  event 
of  bis  surviving  his  wife,  and  in  default  of  her  appoint- 
ment, an  express  provision  is  always  inserted,  for  that  pur- 
pose. The  cases  cited  on  the  other  side  are  clearly  distin- 
guishable from  the  present.  In  Bailey  v.  Wright^  there 
was  an  express  provision  for  the  husband  in  the  settlement; 
and  Sir  JVm»  Grant  says, "  the  question  is  not^  whether  the 
husband  can,  in  any  case,  or  for  any  purpose,  be,  as  be  has 
so&etimes  been  called,  the  next  of  kin  to  his  wife,  but 
whether,  according  to  the  true  construction  of  the  settlement, 
it  was  intended  that  the  husband  should  take  under  that 
denomination.''  In  Garick  v.  Camden^  (14  Ve$ey,  372.) 
Che  question  arose  as  to  the  widow's  right  to  a  distributive 
share  in  her  husband's  residuary  personal  estate,  under  a 
clause  in  his  will,  in  these  words,  ^'  to  be  divided  among 
my  next  oj  kin^  as  if  I  had  died  intestate."  Lord  Eldon 
takes  a  distinction  between  these  words,  and  where  it  is 
said,  "  to  be  divided,  as  If  I  had  died  intestate."  In 
regard  to  the  latter  phraseology,  he  did  not  deny^  that  a 
will,  expressed  in  those  very  terms,  might,  upon  the  whole, 
admit  of  such  a  construction,  as  would  lei  the  widow  into 
a  share  of  the  residuary  personal  estate.  In  the  present 
case,  where  no  disposition  is  made  of  the  property  by  the ' 
instrunjent  itself,  or  by  the  wife's  appointment,  the  law  in- 
terposes the  very  words,  "  to  be  divided,  as  if  I  had  died 
intestate."  And,  of  course,  the  husband,  as  next  of  kin,  or 
jure  maritif  is  entitled  to  the  property. 

As  to  the  deed  of  the  11th  of  February ^  Mr.  w?.,  in  his 
testimony,  does  not  say,  that  it  was  delivered,  but  merely 
that  Mr.  S.  brought  it  to  his  office,  where  it  remained.    He 
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1823.  was  merely  a  depositary.  There  is^no  evidence  of  such  a 
delivery  as  the  law  contemplates.  Further,  the  deed  was 
entirely  destitute  of  consideration.  It  cannot,  therefore, 
be  supported  in  equity.  {Jiewland  on  Contracts^  6$.)  Even 
if  it  were  a  valid  deed,  it  amounts  to  no  more  than  the  one 
of  the  I2th  of  February^  and  is  liable  to  the  sameobserva* 
tions. 

But,  under  the  circumstances  of  this  case,  these  shares 
are  not  affected  by  the  operation  of  either  of  the  instru- 
ments of  settlement.  The  fund  originally  consisted  of 
a  bond  and  mortgage,  which  were  assigned  by  Mrs.  S,  to 
Schieffelifif  previous  to  her  second  marriage;  and  the 
money  was,  afterwards,  paid  to  her  and  her  second  bus- 
band  during  coverture,  and  he  invested  it,  in  September^ 
1813,  in  bank  shares,  in  her  name.  Now,  when  the 
money  was  paid,  it  could  not  have  been  protected  by  either 
of  the  deeds  of  settlement,  since  there  was,  at  that  time,  no 
trustee;  for  Schieffelin  had  long  ceased  to  act,  and  his 
proposed  substitute  had  never  been  clothed  with  a  legal 
title.  If  the  settlement  of  this  fund  was  valid,  it  must 
be  so  deemed,  by  reason  of  a  ratification  subsequent  to 
the  marriage ;  and  it  would  then  be  a  post-nuptial  settle- 
ment, not  supported  by  any  aiUe-nuptial  agreement,  nor 
by  any  consideration  moving  between  the  husband  and 
wife.  (10  V€8.  148.  3  Johns.  Ch.Rep.  550.  6  Fes.  662. 
I  Fe«.  jun.  54.)  The' money,  therefore,  when  it  was  paid, 
was  a  chose  in  possession^  and,  as  such,  belonged  absolutely 
to  the  husband ;  and  a  subsequent  jdelivery  of  the  deed 
of  settlement  could  not  devest  the  husband's  right.  If  the 
money  had  been  paid  into  this  Court,  pursuant  to  an  order, 
it  would  have  belonged  to  the  husband,  subject  only  to  a 
suitable  provision  out  of  it  for  the  wife.  {Free,  in  Ch.  412* 
Jlmb.  509.  2  Eden.  337.  1  Madd.  Rep.  450.)  The  sob- 
sequent  investment  of  the  money  in  the  bank  shares,  was 
the  act  of  the  testator.  Had  he  put  it  out  on  a  bond  and 
mortgage  in  their  joint  names,  or  in  the  name  of  his  wife 
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ehly,  he  coold  have  sustained  an  action  on  the  bond  in 
bis  own  name  aldne.  {Alleyn^  36.  4  Term  Rep.  616. 
3  Atk.  207.  5  Johns.  Ck.  Rep.  209.  1  Sir.  229\  2  Mod. 
217.  2  Fe«  675.)  The  right  of  action  being  vested  in  , 
the  husband  alone,  during  coverture,  could  not  be  devested 
by  the  death  of  the  wife,  or  that  of  the  husband ;  and  it 
passed  to  his  legal  representatives,  on  his  death.  Though 
the  investment  was  in  the  wife's  name,  yet  the  husband 
could,  at  any  time,  have  compelled  the  bank  to  transfer 
the  shares  to  himself.  (10  Johns.  Rep.  484.  Doug.  524. 
3  Fes.  97.  617.  9  Ves.  174.)  Even  considering  the  stock 
as  a  chose  in  action  belonging  to  the  wife,  which  the 
husband  had  not  reduced  into  possession  during  her  life, 
yet,  as  he  survived  her,  he  might,  as  her  administrator, 
at  anytime  have  reduced  it  into  his  possession;  and  the 
plaintiff,  as  his  representative,  has  the  same  rights  as 
against  the  defendants. 

Besides,  the  defendants  are  concluded  by  their  ac- 
quiescence in  the  dividends  being  received  by  the  bus* 
band,  and  appropriated  to  his  owi^  use,  during  the  whole 
time  he  survived  his  wife ;  and  that  with  the  knowledge 
and  consent  of  Schieffelin.  {Pawlet  v.  Delaval^  2  Ves. 
662.   iJae.  fy  Walk.  451.) 


1823. 

Stbwart 

T. 

Stkwart. 


Thc  Chancsllor.    The  preliminary  question,  touch-     A  hotbftnd 
ing  the  competency  of  the  testimony  of  John  James  tTitoen  for  w 
Stewart,  is  first  to  be  disposed  of.     He  has  been  examined  ^^^^     ^ 
in  chief,  on  behalf  of  the  defendants,  W.  J.  Stewart  and 
Mary  Stewart ;  and  he  has  evidently  a  direct  interest  in 
right  of  his  wife,  in  support  of  the  defence  set  up  by  those 
defendants,  and  of  their  claim  to  the  twenty-three  bank  shares* 
It  is  admitted,  that  if  the  claim  could  be  supported,  his  wife, 
as  one  of  the  next  of  km  to  Catharine  Stewart,  would  be 
entitled  to  a  distributive  share  of  the  stock ;  and  it  is  well 
settled,  that  the  husband  cannot  be  a  witness  for  or  against 
his  wife.    His  testimony  roust,  therefore,  be  suppressed. 
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1823.  When  we  come  to  look  into  the  merits  of  the  case,  it  is 

perceivedi  at  once;  that  the  title  of  the  defendant,  Mary 
Stewart^  as  administratrix  de  bonis  non^  to  the  shares  in 
question,  in  opposition  to  the  claim  of  the  plaintiffs,  roust 
rest  entirely  upon  the  force  and  effect  to  be  given  to  the 
two  ante-nuptial  instruments  stated  in  the  pleadings  and 
exhibited  in  proof,  and  upon  which  the  counsel  have  com- 
mented so  largely.  If  those  instruments  be  placed  out  of 
view,  the  plaintiff,  as  executrix  of  the  husband,  is  entitled 
to  call  upon  the  administratrix  de  bonis  non  of  the  wife, 
to  account  for  the  bank  shares,  because,  upon  the  death 
of  Catharine  Stewart^  her  husband  became  entitled  to  ad- 
minister upon  her  personal  estate,  and  to  take  to  himself 
all  her  personal  property,  in  action  as  well  as  in  possession. 
If  a  husband  dies  before  he  administers,  or  before  he  has 
If  a  husband  Completed  the  administration  ofhiswife'sestate,  though  the 
wifc*7nd  dilrt  "8**^  of  administration  may,  perhaps,  in  that  case,  belong  to 
without     ad-  (he  wife's  next  of  kin,  yet  such  an  administrator  will  be  re- 

iniiii8terin£  oa 

her  property,  garded  by  Uiis  Court  as  a  trustee  for  the  representatives  of  the 
has  completed  husband,  and  be  held  accountable  to  them  for  the  personal 
the    adminii-  property  of  the  wife.  These  are  well  established  rules,  that  do 

tration,      and  fr     r      ^  Me%      *^         wwr 

the  wife*8  neat  not  seem  to  admit  of  doubt  or  dispute.  {Squib  v.  tVyn^ 
ter,*"  uch**adl  1  P*  VTms.  378.  Cart  v.  fleet,  cited  by  Lord  Ch.  Cow- 
a'uurteTfoJl'^  "*  *«^  «*^-  Lady  AiscougVs  case,  also  cited  ibi. 
the  jep^rosw^  EUiot  V.  CoUier,  SAtk.  526.  1  Ves.  15.  1  WiU.  168. 
Iiasband.         S.  G.   Humphrey  v.  Bullen^  1  Atk.  458.) 

1.  The  marriage  article  executed  by  Catharine  Hopkins^ 
on  the  13th  o{  February^  1809,  on  the  eve  of  her  marriage, 
is  said  to  have  been  procured  from  her  by  fraud,  practised 
by  her  trustee,  and  to  have  been  executed  also  without 
the  knowledge  or  consent  of  WiUiam  R.  Stewart^  her 
husband,  and,  consequently,  to  have  been  made  in  fraud 
of  his  marital  rights.  I  do  not  think  it  will  be  necessary 
to  examine  the  fitcts  or  the  law  in  respect  to  either  of  these 
allegations,  because,  assuming  the  instrument  to  have  been 
fairly  procured,  and  validly  made,  it  does  not  appear  to 
create  any  obstacle  to  the  admission  of  the  plaintiff's  claim. 
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This  ante-Quptial  article,  recited  the  fact  of  her  intend-      1823. 
ed  marriaffe  with  W.  A.  Stewart,  and  that  she  was  desirous   V^^'V^^ 
of  making  a  provision  for  the  support  and  benefit  of  her*     '    \, 
self  and  her  children,  firee  from  the  control  of  her  intended     ^^^^^^''' 
husband,  or  of  any  husband,  she  might,  thereafter,  marry, 
over  the  same.    It  then  granted  and  assigned  all  her  estate, 
real  and  personal,  in  law  and  equity,  to  Schieffelinj  in  trust, 
for  her  future  use  and  benefit,  free  from  any  control  of  her 
said  husband,  or  any  other  person  she  might  thereafter  mar- 
ry ;  and  in  trust,  that  he  should  lease  or  sell  the  same,  as  to 
him  should  seem  most  advisable  for  her  interest,  and  pay 
the  proceeds  to  her  or  her  assigns,  without  being  account* 
able  to  her  husband ;  and  should  reconvey  the  estate  as 
she,  with  the  assent  of  her  husband,  should  nominate  and 
appoint. 

The  recital  speaks  of  an  intended  provision  for  her  and  ir  a  wife,  ha- 
her  chadren;  but  the  granting  part  of  the  deed  is  confined,  olapj^im^^i 
and  the  trust,  specially  created,  is  limited  exclusivery  to  ^y .  carnage 

t.  J  u       iS*  •  '        r       u  u-ij         articles,  which 

her  own  use  and  benefit;  a  provision  for  her  children  contain  no  pro- 
was  left  to  rest  upon  the  voluntary  execution  of  her  own  dl8'^"ition*of 
power  of  appointment ;  and  she  never  flnade  any  appoint-  ^^^  A^'^^'Vd 
ment.  The  object  of  the  provision  was,  to  free  the  proper*  her  death,  diet 
ty  and  its  proceeds  from  the  control  of  her  husband,  during  king  any  ap- 
iht  coverture  ;  and  there  was  no  disposition  of  the  property  J^oprt^^^* 
in  the  event  of  her  death.    She  had,  indeed,  the  power  of  to  the  husband, 

«    .  •    1  .ft  /.  •        .  at  survivor,  as 

appointment;  aild  she  might,  with  the  assent  of  her  has-  ifnosuchpow- 
band,  have  made  a  disposition  of  the  property  to  meet  that  ^'ent  hadbeen 
event ;  but  she  did  not  exercise  the  power,  or  appoint  the  ^^^^^^^* 
uses  to  which  the  property  should  be  applied  after  her 
death ;  and  the  property  remained  in  the  same  state  at  her 
death,  as  if  no  such  power  of  appointment  had  been  created. 
It  follows,  therefore,  as  a  plain  and  necessary  consequence, 
that  the  rights  of  her  husband  at  her  death,  as  survivor, 
were  the  same  as  if  no  such  settlement  had  been  made.    I 
believe  it  has  been  the  invariable  practice,  and  that  the 
uniform  coarse  (tf  the  precedents  will  show  it,  that  when  it 
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1833.  is  intended  in  a  marriage  settlement  to  exclode  the  right  of 
the  husband  to  her  personal  property,  in  the  event  ot  his 
surviving  her,  and,  in  default  of  her  appointment,  an  ex- 
press provision  to  that  effect  is  inserted  in  the  deed.  The 
case  o(  Bailey  v.  Wright^  (18  Vei.  49.)  which  was  cited 
upon  the  argument,  affords  a  clear  illustration  of  the  rule 
and  practice  on  this  aubject.  By  the  marriage  settlement, 
in  that  case,  the  fortune  of  the  wife  was  settled  in  trust ;  and 
in  case  of  her  death,  in  the  life  of  her  husband,  to  pay  ac* 
cording  to  her  appointment,  by.  deed  or  will ;  and,  in  de- 
fault of  such  appointment,  in  trust  for  her  next  ofkinf  or 
personal  representatives.  The  wife  died  without  appoint- 
,  ment,  and  the  husband  was  held  to  be  excluded,  as  not  be- 
ing within  the  intention  of  the  limitation.  If  there  had 
been  no  such  words  of  limitation,  it  would  never  have  been 
made  a  question,  whether  the  property  did  not  devolve  upon 
the  husband,  by  due  course  of  law. 

The  Court  cannot  take  away  the  right  of  the  husband  to 
the  personal  estate  of  his  wife,  when  it  is  not  taken  away 
by  the  settlement,  or  by  the  exercise  of  the  power  of  ap- 
pointment under  it.  When  the  settlement  makes  no  dispo- 
sition of  the  property,  in  the  event  of  the  wife's  death,  and 
provides  only  for  her  dominion  over  it  during  coverture, 
the  right  of  the  husband,  as  sqrrvivor,  is  a  fixed  and  stable 
right,  over  which  the  Court  has  no  control,  and  of  which 
he  cannot  be  devested.  The  settlement  cannot  be  extended, 
by  construction,  beyond  the  just  and  fair  import  of  its  pro- 
visions; and,  clearly,  the  Court  cannot  create  a  settlement, 
or  a  disposition  of  property,  in  violation  of  the  jus  mariti, , 
when  none  has  been  made  by  the  party.  There  is,  then, 
nothing  m  the  instrument  in  question,  that  barred  the  hus- 
band, in  default  of  an  appointment  by  the  wife,  to  claim 
and  appropriate  to  himself  her  personal  estate  remaining 
undisposed  of  at  her  death.  Whether  be  succeeds  to  her 
property /ure  mariti^  or  as  her  next  of  kin,  as  many  of  the 
books  have  expressed  it,  does  not  seem  to  be  at  all  mate- 
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rial ;  and  any  question  as  to  the  accuracy  of  the  expressiooi       1823. 
is  rather  matter  of  verbal  criticism,  than  of  substantial  use. 
The  husband  is  her  next  of  kin,  by  relation  of  marriage ; 
and  he  takes  in  consequence  of  being  her  husband,  and  by 


.  reason  of  that  relation.  It  is  in  this  sense  only,  that  he  is  The  husband 
spoken  of,  as  her  next  of  kin.  When  the  wife's  next  of  kin  hirwYfr^^by^^^^ 
are  mentioned  in  settlements,  the  words  are  understood  to  ^?'»<*"  ^^  *"»'- 

riage ;   aud  in 

be  used  in  the  ordinary  and  popular  sense,  and  it  is  evi*  case  of  her 
dent  the  husband  is  not  intended.  It  is  sufficient,  in  this  ^^  'personal 
case,  to  observe,  that  when  the  wife's  choses  in  action,  or  Pfop«'V>    *>y 

'  '  '         reason  of  that 

Other  personal  property,  over  which  she  has  control  by  set-  relatioD« 
tiement,  is  left  undisposed  of  after  her  death,  the  husband, 
who  survives  her,  must,  of  course,  take  it,  and  with  as  good 
a  right  and  title  in  law,  as  the  heir  takes  the  undevised 
estate  of  his  ancestor. 

2.  The  deed  said  to  have  been  executed  by  the  husband,  / 

on  the  llih  p{  February  J  1809,  has  been  assailed  on  seve- 
ral grounds.  It  is  stated  to  be  a  nudumpacium,  without  any 
consideration  to  support  it;  and  that  it  was  never  accepted 
by  the  trustees,  to  whom  the  deed  was  made.  It  is  further 
urged,  that  it  was  never  duly  delivered,  but  was  retained 
by  the  husband,  without  any  intention  to  deliver  it;  and 
that  it  was,  therefore,  never  executed,  in  point  of  fact,  or  in 
contemplation  of  law.  I  am  inclined  to  the  opinion,  that  this 
IS  the  proper  and  necessary  conclusion,  from  a  view  of  the 
testimony  in  the  case.  But  I  have  not  thought  it  material, 
to  enter  into  a  critical  examination  of  the  proofs  on  this 
point,  as  to  the  delivery  of  the  deed,  in  order  to  illustrate  and 
confirm  that  opinion  ;  for,  assuming  it  to  have  been  duly 
executed,  and  for  a  valuable  consideration,  it  does  not  affect 
the  claim  of  the  plaintiff. 

The  covenant  was  made  with  two  trustees  for  Catha* 
rine  HopkifUj  with  whom  the  marriage  was  intended; 
and  it  recited,  that  ^Mt  was  his  wish  and  intention  to 
secure  to  her  her  real  and  personal  property,  so  that 
she  might  as  fully  enjoy,  it  to  all  intents  and  purposes,  after 
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'  1823.  marriage  as  before.  Hei  therefore,  covenanted  with  the 
two  trustees,  that  his  wife,  daring  coverture,  should  have 
to  her  own  use  all  the  personal  property  belonging  to  her 
at  her  marriage,  or  which  might  come  to  her  during  co- 
verture, hy  devise  or  otherwise,  and  that  she  might  convey 
away  the  same,  according  to  the  forms  of  law,  by  testament 
or  otherwise ;  and  that,  during  coverture,  she  should  enjoy 
the  right  of  dower  in  the  estate  of  her  former  husband,  and 
the  rents  and  profits  of  any  real  estate  to  which  she  might 
be  entitled,  as  fully  as  if  she  had  remained  sole,  be  thereby 
releasing  all  his  marital  rights  in  and  over  the  same,  and 
covenanting  to  make  other  assurances,  to  carry  more  fuUy 
into  effect  the  intent  of  the  covenant." 

The  whole  of  the  provisions  in  this  iustrument,  refer  to 
the  use  and  enjoyment  of  her  property  by  the  wife  during 
eoveriure^  and  to  her  exercise  of  power  over  it.  There  is 
no  provision  for  the  disposition  of  the  property  after  her 
death,  other  than  a  power  of  disposition  given  to  the  wife, 
which  in  this  case  she  never  exercised.  At  her  death, 
the  covenant  had  fulfilled  its  object,  and  its  provisions  were 
exhausted.  The  succession  to  that  property  remained  pre- 
cisely  as  if  no  such  covenant  had  been  made.  Nothing 
can  be  clearer  to  my  mind  than  this  construction  and  ope- 
ration of  the  covenant.  The  words,  at  the  latter  end  of 
it,  releasing  all  his  marital  rights  in  and  over  the  same^  re- 
fer to.  the  immediate  antecedent  provision,  relative  to  the 
rents  and  profits  of  her  real  estate,  according  to  the  max- 
im. Hern  semper  antecedenti  proximo  referiur*  And  if  that 
release  was  to  be  construed  to  apply  to  every  part  of  the 
covenant,  it  could  have  no  greater  operation  and  effect  than 
the  provisions  in  the  covenant,  and  ought  to  be  construed 
to  be  only  a  release  of  his  marital  rights  during  coverture. 
If  wf.  was  to  give  to  B.  ^  lease  for  life  of  a  farm,  with  all 
the  powers  and  privileges  incident  to  a  lease  for  life,  and 
was  to  add,  at  the  end  of  the  lease,  a  release  of  all  his  pow- 
ers and  privileges  to  the  same,  the  release  never  could  be 
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construed  to  bar  his  interest  in  the  reversion.  The  whole  1823. 
instrament  would  be  taken  together  in  ascertaining  the  con- 
struction to  be  given  to  the  release,  and  it  would  strike 
every  one  as  manifestly  unreasonable  and  unjust,  to  give  to 
the  release  a  greater  and  more  extended  operation  than  the 
interest  which  had  been  previously  created,  and  to  which 
it  applied.  It  would  make  the  instrument  inconsistent  and 
repugnant  with  itself.  It  appears  to  me,  therefore,  that 
the  right  of  the  husband  as  survivor,  and  of  the  plaintiff  as 
bis  executrix,  to  the  bank  shares  standing  in  the  name  of 
his  wife  at  her  death,  rests  upon  solid  grounds  of  law,  clear 
and  unaffected  by  either  of  the  ante-nuptial  instruments, 
which  have  been  set  up  by  the  representative  of  the  wife. 

There  are  other  views  of  this  subject,  which  have  been 
taken  by  the  counsel,  that  are  not  destitute  of  interest^ 
but  on  which  I  need  not  dwell.  The  stock  in  question, 
was  purchased  by  the  husband  in  the  name  of  his  wife,  with 
money  belonging  to  her,  which  had  come  to  his  possession,  at 
a  time  when  there  was  no  subsisting  or  acting  trustee  under 
her  settlement,  and  before  there  was  any  pretence  of  an  ac- 
tual delivery  by  the  husband  of  his  covenant.  It  is  difficult, 
therefore,  to  perceive  how  the  money  or  stock  could  be  af- 
fected by  either  of  those  instruments.  There  is,  also,  much 
weight  of  argument  against  the  admission  of  the  claim  by 
the  administratrix  de  bonU  nouj  from  the  fact,  that  during 
the  joint  Kves  of  the  husband  and  wife,  the  dividends  on 
the  stock  were  received  by  the  husband,  and  after  her 
death,  by  him,  for  upwards  of  three  years,  as  her  adminis- 
trator, and  applied  to  his  own  use,  without  any  objection 
on  the  part  of  her  next  of  kin.  An  acquiescence  to  that 
extent,  is  entitled  to  great  consideration,  in  a  case  accom- 
panied with  the  present  circumstances.  But  I  think  it  un- 
necessary to  press  these  difficulties  into  the  case,  for  it  is 
sufficient  to  say,  that  neither  of  these  ante-nuptial  instru- 
ments constitute  a  bar  to  the  claim  of  the  plaintiff. 

I  shall,  accordingly^  declare,  that  those  instruments  do 

Vol.  Vn.  32 
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1823.  were  an  inadeqoate  secarity  for  the  debt,  in  the  pleadings 
mentioned ;  and  that  the  protracted  litigaUon  would  se- 
riously endanger  the  demand. 
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The  Chanckllob*  The  principal  object  of  the  re- 
hearing, 18  to  obtain  the  benefit  of  further  proof  by  means 
of  a  cross  bill.  It  is  to  supply,  in  that  way,  the  defect  of 
direct  proof  on  matters  put  in  issue  in  the  original  cause, 
after  testimony  had  been  taken  in  the  cause,  and  the 
party  had  voluntarily  gone  to  a  hearing  upon  the  plead- 
ings and  proofs  as  they  stood,  and  in  the  belief  that  the 
facts  were  sufficiently  in  issue,  and  sufficiently  proved. 

An  application  of  this  kind,  after  hearing,  and  after  a 

decree,  is  altogether  unwarranted  by  the  rules  and  practice 

of  the  Court.    The  avowed  object  of  the  cross  bill,  b  to 

put  in  issue,  and  establish  by  proof,  the  very  matters 

which  have  been  already  put  in  issue,  and  upon  which 

proof  bad  been  taken  and  submitted  to  the  judgment  of 

the  Court,  and  upon  which  its  judgment  has  passed. 

To  open  the  litigation  to  this  extent,  would  be  setting  a 

A  croM  bill  most  incouvenieut  and  dangerous  precedent.    It  is  a  well 

before^pub?^  established  rule,  that  a  cross  bill  must  be  brought  before 

^d^'hTthe^or^  P^^l^^^^i^''^  ^^  passed  in  the  first  cause,  unless  the  plain- 

ginai    cause,  tifi*  in  the  cross  bill  will  go  to  a  hearing  on  the  depositions 

piafmiff;     in  already  published.  {Rep.  temp.Finckf  103.  JVyafs  P.R. 

V  ;,m"grto"k  85.     Cooper's  PL  87.    1  Johns.  Ch.  Rep.  64.)   The  ob- 

hearing  oa  the  ject  of  the  rule  is  to  prevent  the  danger  of  perjury.     It 

published.       is  founded  in  sound  policy,  and  in  a  just  sense  and  deep 

knowledge  of  the  seductions  of  interest,  and  the  force  and 

influence  of  the  passions. 

A  cross  bill  is  generally  considered  and  used  as  a  matter 
of  defence ;  and,  therefore,  according  to  Lord  HardmckCf 
{Kemp  V.  Mackrdly  SAtk.  812.)  the  first  cause  and  the 
cross  bill  are  but  one  cause.  It  is  so  intended  to  be  used 
in  this  case.  But,  for  whatever  purpose  the  cross  bill  may 
be  used,  if  it  comes  in  after  publication,  the  plaintifl*  in  it 
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canoot  take  proof  to  any  point  to  which  he  has  already  1823. 
examined,  for  this  would  contravene  the  principles  of  the 
Court.  In  Wiljhrd  v.  Beasehy^  (3  Atk.  501.)  a  cross  "7 
bill  was  filed  after  pablication,  and  before  decree  in  the  ScH«rFKLiif 
original  cause,  and  the  evidence  taken  in  it,  touching  the 
matters  in  issue  in  the  original  cause,  was  not  permitted 
to  be  read  after  the  decree  in  the  first  cause.  So,  in 
Taylor  v.  Oftee,  (3  Pricey  26.  83.)  depositions  in  a  cross 
cause,  taken  after  publication  of  those  in  the  original 
cause,  were  held  not  to  be  admissible  in  evidence  on  the 
hearing  of  the  latter.  The  general  rule,  as  the  Court  of 
Exchequer  wisely  observed,  was  of  more  importance  than 
that  particular  case ;  and  though  a  departure  from  it  in 
one  particular  instance  might  not  be  mischievous,  it  would 
become  a  precedent  for  dispensing  with  the  rule  in  many 
others,  wherein  it  might  be  so.  If  there  be  any  exception 
to  this  rule,  it  is  in  the  case  in  which  the  decree  in  the 
original  cause  passed  by  default,  and  there  has  been  no 
testimony  taken,  and  when  there  can  be  no  danger  of 
abuse.  In  Kiruey  v.  Ktnsey^  (2  Ves.  678.)  which  is  very 
sboKly  reported,  and  where  there  was  a  decree  by  default, 
Lord  Hardifftcifce  is  made  to  say,  that  where  ''  the  plaintiff  in 
the  original  suit  happens  to  get  a  decree,  the  plaintiff  in  the 
cross  bill  may,  by  caveat^  stop  the  enrolment  for  40  days, 
petition  to  rehear,  and  bring  on  both  together.''  The  ap- 
plication or  extent  of  this  remark  does  not  distinctly  ap- 
pear, nor  whether  any  or  what  proof  was  taken,  or  when. 
There  is  no  ground  to  infer  that  proof  was  taken  in  the 
cross  cause  after  publication  in  the  other. 

The  Court  will  sometimes  at  the  hearing,  and  in  its  dis- 
cretion, direct  a  cross  bill ;  bnt  this  is  when  it  appears 
that  the  suit  is  insuficient  to  bring  before  the  Court  the 
rights  of  all  the  parties,  and  the  matters  necessary  to  a  full 
and  just  determination  of  the  cause.  {Mitf.  PI.  77.)  And 
these  instances  which  I  have  mentioned,  are  the  utmost 
length  to  which  the  Court  has  gone  in  the  admission  of 
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1823.       cross  bills;    they  mast  be  brought  before  publication, 
^'^^^^^^^   ^nd  testimony  taken  in  them  afterwards  cannot  be  used, 
V.  nnless  where  some  new  matter  of  defence,  as  a  release, 

.,.^_.,^_,_^  arises  after  the  cause  is  at  issue,  or  the  case  appears,  at 
the  hearing,  too  imperfect  to  reach  and  settle  the  rights 
of  all  the  parties.  It  is  too  late,  after  publication,  to  in- 
troduce new  and  further  testimony  to  the  matter  in  issue, 
by  the  contrivance  of  a  cross  bill.  It  would  be  doing,  in 
an  indirect  way,  per  obliquumf  what  is  forbidden  to  be 
done  directly,  as  was  fully  shown  in  Hamersley  v.  LamherU 
(2  Johns.  Ch.  Rep.  432.)  In  the  late  case  otCock  v.  Broom" 
head  J  (16  Ves.  133.)  a  motion  to  enlarge  publication  in 
the  original  cause,  which  was  set  down  for  hearing,  until 
an  answer  had  come  in  to  the  cross  bill,  which  had  been 
filed  after  the  rules  for  publication  had  passed,  was  denied, 
with  costs,  by  Lord  Eldon^  *^  as  against  the  practice.^' 
It  was  stated,  that  no  special  case  was  attempted  to  be 
made  by  affidavit ;  which  would  seem  to  imply,  that,  under 
special  circumstances,  such  a  motion  miglit  have  been 
sustained. 

In  the  application  now  under  consideration,  there  are  no 

special  inconsistencies  disclosed,  but  the  cross  bill  is  asked 

upon  the  broadest  terms,  and  for  the  avowed  purpose  of 

making  out  a  better  defence  by  suppletory  proof,  after 

the  proof  already  taken  has  been  found,  upon  trials  to  be 

insufficient.    This  is,  manifestly,  inadmissible.     It  would 

be  creating  a  great  temptation  to  abuse,  and,  what  would  be 

extremely  grievous,  it  would  go  to  the  destruction  of  the 

Rules  of  evi-  salutary  and  uniform  practice  of  the  Court.    It  is  infinitely 

bretabie,  °and  important  to  the  due  administration  of  justice,  that  the  rules 

wnve^n'rJnceor  of  evidence  should  be  stable,  and  not  made  to  yield  to  the 

hardBhip,  in  a  convenience,  or  even  hardship,  of  a  particular  case.    If  a 

particular  case  ,  ._.         , ,  ,       ^,    ,    .  .  i.  , 

cross  bill  could  be  filed  in  such  a  stage  of  the  cause  as  is 
presented  in  this  case,  and  to  enable  the  party  to  make  a 
fuller  defence,  ^'  by  putting  in  issue  and  establishing  the 
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matters  aforesaid,  (and  which  were  the  matters  io  issue  in       1823. 
the  original  cause,)  and  such  other  matters  as  he  might  be  v^^'v*'^ 
advised  to  establish,"  the  practice  of  the  Court  would  be  v. 

broken  up ;    litigation    would    become   oppressive,  vex-  ScHigFFELiir 
atious,  and  interminable  ;  the  door  would   be  opened  for 
fabricated  testimony    to  supply  defects,  and  remove  the 
pressure  upon  the  case ;  and  arbitrary  discretion  would  be 
substituted  for  established  rules. 

The  cross  bill  is  not  pretended  to  be  required  for  the 
mere  purpose  of  discovery  of  facts,  resting  in  the  know- 
ledge of  the  plaintiff.  It  is  not  asked  for  on^hat  ground, 
nor  for  that  object.  It  is  for  the  extensive  design  of  put- 
ting  in  issue  and  establishing  the  breach  of  trust  in  the 
guardian,  and  the  plaintiff's  knowledge  of  that  guilt,  when 
be  dealt  with  him,  as  well  as  the  oppression  and  fraud  of 
the  plaintiff,  in  procuring  the  bond  and  mortgage.  If  the 
bill  was  Intended  for  discovery  merely,  the  object  would 
bave  been  less  objectionable ;  but  it  would  have  been  stiU 
a  violation  of  the  practice,  and  dangerous  to  truth  and  in- 
tegrity, though  in  a  less  aggravated  degree.  It  is  too  late, 
after  publication,  to  examine  even  the  party  in  chief,  and 
especially  after  hearing,  when  the  testimony  has  been  dis- 
cussed, and  its  strength  or  weakness  ascertained  and  de- 
clared. In  the  case  last  referred  to,  Lord  Eldon  held  it  to 
be  against  the  practice,  to  wait  even  for  an  answer  to  the 
cross  bill,  filed  after  rule  for  publication.  It  would  be  ex- 
posing the  plaintiff  to  the  most  dangerous  temptation,  if, 
after  he  had  been  informed  by  the  history  of  the  suit,  that 
no  further  testimony  could  be  produced  against  him,  and 
that  the  cause  was  absolutely  with  him,  unless  he  confessed 
k  away,  the  defendant  was  then  to  be  permitted,  by  a  cross 
bill,  to  fish  for  his  answer.  The  Court,  as  a  guardian  of 
the  public  morals,  is  called  upon  to  maintain,  with  a  stea- 
dier hand,  those  rules  of  practice,  which  have  been  wisely 
established  to  preserve  order,  to  accelerate  business,  to  li- 
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1823.       mit  coDteotton,  to  prevent  perjury,  and  to  throw  reasonable 

^•^^^''"^    protection  over  the  weaknesses  and  infirmities  of  mankind. 

V.  I  am,  therefore,  of  the  opinion,  that  the  prayer  for  leave 

''     to  file  a  cross  bill,  for  the  purpose  of  a  further  defence  in 

this  suit,  is,  under  the  circumstances  of  the  case,  entirely 

inadmissible,  and  ought  to  be  denied. 

The  petition  for  a  rehearing  is  then  left  to  rest  solely 
upon  the  merits  of  the  case,  as  it  stood  at  the  bearing. 

The  cause  was  argued  very  much  at  length,  and 
with  their  usual  ability,  by  Uie  counsel  who  are  now 
concerned  in  this  applicatbn.  The  reasons  stated  for 
a  rehearing,  independent  of  the  scheme  of  a  cross  bill, 
are  <Mily  a  very  brief  abridgment  of  the  arguments 
urged  at  the  hearing,  on  the  part  of  the  defendants  ;  and, 
after  tbe  very  full  discussion  which  has  been  given  to 
the  case,  what  new  light  can  possibly  be  thrown  upon 
the  cause  by  a  rehearing?  Tbe  certificate  annexed  to 
the  petition,  is  signed  by  the  same  counsel  who  argued 
the  cause;  and  I  am  satisfied,  that  the  real  object  of  tbe 
application,  as  well  as  the  solid  hope  of  eventual  success, 
is  the  further  proof  to  be  attained,  under  cover  of  the  cross 
bill.  If  that  object  be  defeated,  and  the  ground  of  that 
hope  removed,  there  does  not  remain  much  cause  for  tbe 
motion;  and  I  presume,  that  if  the  cross  bill  had  not 
been  part  of  the  application,  it  would  not  have  been 
made.  It  is  very  much  of  course,  to  grant  a  rehearing 
upon  the  certificate  of  counsel.  But  the  certificate  it- 
self is  granted  with  great  facility,  when  called  for  by  the  dis- 
satisfied party ;  and  if  a  rehearing  be  really  a  matter  resting 
in  sound  discretion,  then,  certainly,  some  discretion  ought 
to  be  exercised,  and  tbe  parties  ought  not,  as  ofcourse^  to 
be  subjected  to  the  delay,  and  expense,  and  hazard,  and 
distress,  of  an  unyielding  and  protracted  litigation.  If  the 
Chancellor  is  satisfied  that  the  .cause  has  been  exhausted 
by  aigument,  and  if  be  has  given  to  tbe  case  the  best  exa« 
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mination  in  his  power,  and  has  arrived  to   a  conclasion       1823. 
which  satisfies  his  judgment,  I  see  no  propriety,  nor  use,  V^v^^w' 
nor  justice,  in  granting  a  rehearing.     Lord  Thurlow  once  v. 

refused  to  grant  it ;  and  I  think  that  this  case,  under  all  its  ScHiKFFKLiif 
circumstances,  is  one  in  which  the  discussion  should  be 
closed  in  this  Court,  and  the  defendant  put  to  his  regular 
constitutional  remedy,  by  appeal. 

The  motion  for  a  rehearing,  and  for  leave  to  file  a  cross 
bill,  are,  therefore,  denied,  without  costs. 

Order  accordinglyr 
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J.  Walton  against  H.  Walton,  executor,  tic^ 

A  bequest  of  all  the  testator's  rights  interest  and  property,  in  thirty 
shares  in  the  Bank  of  the  United  States  of  ^mericcp— is  a  speeffie 
legacy. 

Where,  before'  the  testator's  death,  the  charter  of  tho  Unittd  States 
Bank  expired,  and  all  its  property  and  funds  were  conveyed  to  trus- 
tees, who  diTided  the  funds  receiTed  by  them,  from  time  to  time, 
among  the  stockholders,  and  the  testator  received  the  dividends  on 
the  shares  devised,  but  did  not  sell  or  dispose  of  the  shares :  Hddf 
that  this  was  an  ademption  of  the  legacy,  pro  tanto  only ;  and  the 
legatee  was  entitled  to  any  dividends  after  the  testator's  death ;  the 
variation  in  the  testator's  interest  in  the  stock  or  fund,  by  operation 
of  law,  not  being  any  extinguishment  or  ademption  of  the  legacy. 

So,  where  two  shares  in  the  Western  hdand  Lock  Msvigatian  Cam^ 
pany  were  bequeathed  to  the  plaintiff;  and  in  the  lifetime  of  the 
testator,  the  shares,  by  some  arrangement,  were  increased  to  the 
number  of  six,  and  the  stock,  under  an  act  of  the  Legislature,  be. 
came  vested  in  the  state,  and  a  certain  sum  was  to  be  paid  to  the 
stockholders,  as  a  compensation  for  its  value :  JETeU^  that  the  lega- 
cy was  not  adeemed,  or  extinguished. 

A  devise  of  land  once  revoked,  expressly  or  by  implication,  cannot 
be  restored,  without  a  republication  of  the  wilL 

If  a  testator  conveys  the  estate  devised,  though  he  takes  it  back  again 
by  the  same  instrument,  or  otherwise,  it  is  a  revocation  at  law  and 
in  equity ;  even  though  be  did  not  intend  to  revoke  his  wilL 

Where  the  testator  entered  into  written  contracts  for  the  sale  of 
parts  of  a  tract  of  land  devised  by  his  will :  Hddj  that  the  con- 
tracts for  the  sale  of  the  lots  by  the  testator,  were  a  revocatioo  of 
the  devise  pro  tanto^  in  equity,  though  not  at  law.  And  though  a 
contract  for  the  sale  of  land  devised,  is  rescinded  by  the  mutual 
consent  of  the  purchaser  and  testator,  so  that  the  latter  is  restored 
to  his  former  title,  and  dies  seised  of  the  same  estate,  the  devise 
is,  notwithstanding,  absolutely  revoked. 

June  lih  and      GERARD  WALTOJf,  by  his  last  will,  dated  Augtut 

JufsfU.      ^^^  j^gg^  devised,  among  other  things,  as  follows:  **l 

fpve  and  devise  my  house,  at  present  occupied  by  me,  on 

the  south  side  of  PearUstrest^  &c.  unto  my  nefrfiew^^tbe 
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plaintifi;)  in  fee."    ''I  give  and  bequeath  to  him  all  my       1823. 
honsehold  forniture,"  &c.    "  Item,  I  give  and  beqneath  to 
my  said  nephew,  all  my  right,  interest  and  property  in 
thirty  shares ,  which  I  own  in  the  Bank  of  the  United  States; 
and  in  four  shares,  which  I  own  in  the  companies  of  the 
northern  and  western  inland  lock  navigation."    ^' Jifem,  I 
give  and  devise  all  my  share,  right,  title  and  interest  in  and 
to  two  certain  tracts  of  land,  the  one  of  which  tracts  is 
12,000  acres,  in  the  county  of  Herkimer,  and  the  other 
tract  is  in  the  county  of  Otsego,  between  the  Delaware  and 
Susquehannah  rivers,  to  my  nephew,  (the  plaintiff,)  io  fee, 
chargeable  with  the  payment  of  30  pounds  a  year  to  Jane 
Oliver,**  kx:.    ^*  All  the  rest  and  residue  of  my  estate,  both 
real  and  personal,  I  give  and  bequeath  to  my  brother  Abra^ 
ham  Walton,  and  my  nephew,  (the  defendant,)  to  bedivided 
between  them,  chargeable  with  my  debts  and  funeral  ex- 
penses.^'   The  testator  died  JIfay  18th,  1821;  Abraham 
W.,  one  of  the  executors,  died  before  the  testator ;  and  the 
defendant,  the  other  executor,  proved  the  will,  and  paid  the 
debts  and  legacies.    The  charter  of  the  Bank  of  the  United 
States  expired  by  its  own  limitation,  on  the  3d  of  March, 
1811,  and  its  property  and  funds  were  conveyed  to  trus- 
tees, who  divided  them  among  the  stockholders,  from  time 
to  time,  as  they  were  received.     The  testator  received  the 
dividends  on  his  thirty  shares ;  but  never  disposed  of  them, 
or  received  any  other  payment,  than  the  dividends,  and 
which  were  so  received  by  him,  from  necessity.     Since  the 
death  of  the  testator,  no  further  dividends,  on  the  shares  of 
stock,  have  been  made ;  but  the  pleadings  stated  that  some 
vonld  probably  be  made.     By  proceedings  under  the  act 
of  the  Legislature,  respecting  navigable  communications, 
&c.  passed  the  15th  of  April,  1817,  the  property  and  rights 
of  the  Western  Inland  Lock  Navigation  Company  became 
vested  in  the  state,  and  by  appraisement,  a  large  sum  was 
awarded  to  the  testator  in  bis  life  time ;  and  the  defendant, 
In  his  answer,  admitted  that  he  received  327  dollar^  ^^ 
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i  833.  27  cents,  from  the  treasurer  of  the  company,  fttandiog  to  the 
credit,  or  which  ought  to  have  stood  to  the  credit  of  the 
testator,  at  or  before  the  time  of  his  death,  auddue  to  him 
for  six  shares,  substituted  for  two  shares  which  he  before 
held,  and  which  were  the  only  shares  held  by  the  testator 
in  the  company.  That  the  testator,  at  the  time  of  his  death, 
owned  two  shares  in  the  JVbrtAern  Inland  Lock  Navigation 
Company,  which  the  defendant  believed  to  be  of  little  value, 
and  which  he  was  willing  to  assign  to  the  plaintiff.  The  testa- 
tor, after  the  date  of  his  will,  caused  the  lands  ou  the  Delaware 
and  Susquehannah  rivers,  devised  to  the  plaintiff,  to  be  sur- 
veyed and  divided  into  lots,  for  the  purpose  of  sale ;  and  enter- 
ed into  written  contracts,  for  the  sale  of  four  several  parcels 
of  lands,  in  1809,1813, 1815,and  18 16,  and  received  part  of 
the  price  from  each  purchaser,  and  his  bond  for  the  residue 
of  the  purchase  money ;  which  contracts  were  existing  in 
full  force  at  the  time  of  the  testator's  death,  and  were  ad- 
mitted by  the  defendant  to  be  in  his  possession.  The 
testator,  in  his  lifetime,  sold  another  part  of  the  same 
land,  lot  No.  4.,  and  received  the  whole  price,  and  exe- 
cuted a  conveyance  to  the  purchaser,  in  fee.  On  the  6th 
of  December y  1807,  the  testator  contracted  with  Stth  C. 
Baldwin  for  the  sale  of  lot  No.  17,  part  of  the  same  landf 
being  311  acres,  at  five  dollars  per  acre.  He  received 
three  hundred  dollars  of  the  purchase  money ;  but  the 
contract  was  cancelled  by  the  mutual  consent  of  the  parties ; 
and  the  money  paid  was  credited  to  B.  on  another  agree* 
ment,  and  the  testator  remained  seised  of  lot  17,  at  the 
time  of  his  death.  The  plaintiff  alleged,  that  he  was 
seised  of  the  same  estate,  in  lot  No.  17,  as  the  testator  held 
at  his  death.  The  defendant  insisted,  that  the  plaintiff 
bad  no  right  or  interest  in  the  dividends  due,  or  to  becoine 
due,  on  the  bank  shares ;  nor  in  the  moneys  received  by 
the  defendant  on  account  of  the  shares  of  the  testator  in 
die  inland  lock  navigation  companies;  and  that  those 
legacies  were  adeemed   in  the  lifetime  of  the  testator; 
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and  that  the  plaintiff  had  no  interest  in  the  lots  of  land       1823. 
contracted  by  the  testator  to  be  sold,  nor  in  the  contracts, 
nor  in  the  lot  No.  17;  as  the  will,  as  to  those  lots,  was, 
by  the  acts  of  the  testator,   revoked.     The  bill  prayed y  ^ 
that  the  defendant  might  be  decreed  to  account  for  the 
moneys  received  on  account  of  the  interest  of  the  testator 
in  tt^  inland  lock  navigation   shares,  and  on  account  of 
contracts  relating  to  the  sale  of  the  lands  devised ;  and 
that  the  contracts  and  agreements  be  decreed  to  be  de- 
livered and  assigned  to  the  plaintiff,  and  he  be  empowered 
by  the  defendant  to  receive  the  dividends  due  on  the  bank  ^ 
shares,  and  for  general  relief. 

The  defendant,  in  his  answer,  admitted  the  facts  above 
stated. 

Jutie  7,  1833.  The  cause  was  brought  to  a  hearing  on 
the  bill  and  answer. 

J.  O.  Hoffinan^  for  the  plaintiff.  He  cited  2  Bro.  C.  C. 
108.  2  Fe«ey,jun.  639.  2  Cox,  180.  4  Vesey,  668.  2 
Ve$ey,  310.  1  Bro.  129.  9  Fcaey,  360.  2  Coa?,  184, 
2  FJwcy,  601.  624.  5  Vesey,  654.  2  Ve9ey,22l.  2  f^es. 
Sf  Btam*  385. 1  Ve$eyj  255. ;  and  to  show  that  the  costs  of 
the  suit  ought,  at  all  events,  to  come  out  of  the  residuary 
fund, and  not  out  of  the  fund  claimed  by  the  plaintiff,  he  cited 
9  Veseyy  181.    3  Bro.  25.    4  Johns.  Ch.  Rep.  608. 

Harisonj  contra.  He  cited  2  Vesey^  218.  16  Vesey, 
197.  1  Bro.  161.  15  Fwey,  236.  238.  Dickens*  Rep. 
563.    10  Vesejfy  597.    19  Vesey,  170. 

The  Cuancellob.  The  first  bequest  on  which  a  ques- 
tion has  arisen,  as  to  the  ademption,  is  of  ''  all  the  testa- 
tor's right,  interest  and  property,  in  30  shares,  which  he 
then  owned  in  the  Bank  of  the  United  Statesy  and  in  four 
shares  which  he  owned  in  the  companies  of  the  northern 
and  western  inland  lock  navigation." 
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1823.  The  charter  of  the  bank  expired  sabsequeDt  to  the  date 

of  the  will,  and  the  property  of  the  bank  was  conveyed  to 
trustees,  to  be  collected  and  disposed  of  for  the  benefit  of 
those  interested  in  the  bank.  The  funds,  from  time  to  ume, 
received  by  the  trustees,  were  divided  among  the  stock- 
holders ;  and  the  testator,  in  his  lifetime,  received  certain 
dividends  on  the  stock,  but  he  never  made  any  sale  of  the 
shares,  and  no  dividends  have  been  made  since  his  death, 
though  further  dividends  may  be  expected. 
A  bequest  of      Upon  this  point,  I  am  of  opinion  that  these  bank  shares 

all  the   testa-  *^,  .^,  m.  ..i 

tor's  right,  ki-  Were  given  as  a  specific  legacy.  The  testator  evidently 
petty  inthir^^  meant  to  give  those  indentical  shares,  whether  they  were 
BmSc  a/-  1a*  "^o^th  more  or  less,  and  not  the  value  of  them  in  money, 
Vniied  Siaies,  This  would  appear  to  be  a  very  clear  point ;  yet  in  con- 
legacy.  ^^^^  sidering  this  doctrine  of  ademption,  it  is  difficult  sometimes 
Dittinction  ^^  p^rceive  the  distinction  which  is  endeavoured  to  be  kept 
between  a  J7>e-  up  through  all  the  cases,  between  specific  and  general  pe- 

ri/eandagen-     *    .  °         .  __.,  ,  ,         '^  ./.       l         i  .    I 

erai  pecuniary  cuniary  legacies.     Where  a  debt  or  specific  chattel  is  be^ 
^H^f^'  queathed,  {legatvm  nominia  vel  debitiy)  the  specific  legacy 

is  extinguished  in  the  lifetime  of  the  testator,  by  the  extin- 
guishment of  the  thing  itself,  as  by  payment  of  the  debt,  or 
A  pecuniary  by  the  Sale  or  conversion  of  the  chattel.     But  the  ademp- 
Uve  legacyl'to  ^^^^  ^^^  ^^^  *PP'y  ^^  ^  pecuniary  or  demonstrative  Icga- 
be  paid  out  of  ^y,  which  is  general  in  its  nature,  chough  a  particular  fund 
fund,   is   not  be  pointed  out  by  the  will  to  satisfy  it.     If  the  fund  fiuls, 
the  extinguish^  sti<^h  a  legacy  is  to  be  made  good  out  of  the  general  assets, 
fUnd!  °^   ^^  ^^  ^^^  '""^  ^^  designated  only  as  the  most  convenient  means 
by  which  to  discharge  it,  and  becomes  descriptive  of  the 
amount  or  value  of  the  gift. 

We  have  an  example  of  this  kind  of  money  legacy  given 
in  the  civil  law,  and  of  the  sound  principle  upon  which  the 
distinction  is  supported.  The  testator  gave  to  Pamphila 
400  aurei  or  pieces  of  gold,  and  referred  to  a  debt  which 
Julius^  his  agent,  owed  him,  and  to  his  property  in  the 
army,  and  to  his  cash.  {Aureoi  quadringento$  PavufhSUt 
dart  volo^  ita  ut  infra  scriptum  est :  ab  Julio  auctore  aureasj 
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tot :  et  in  eastris  qua  habeo^  iot :  et  in  numeraio  quoi  hdbeOf 
tot*)  He  died  withoat  altering  his  wiU,  but  after  he  had 
converted  all  that  property  to  other  uses;  and  the  question 
was,  whether  the  legacy  was  due.  The  answer  of  Julian^ 
the  civilian,  was,  that  the  testator  intended  only  to  point 
oat  to  his  heirs,  the  funds  from  which  the  legacy  could 
most  easily  be  drawn,  withoat  intending  to  annex  a  condi- 
tion to  a  pure  gift,  and  that  the  legacy  was,  consequently, 
to  be  paid.     (Dig.  30.  1.  96.  De  Legatis.) 

The  cases  in  the  English  books  turn  on  very  refined  dis- 
tinctions between  a  specific  and  a  pure  legacy.  Thus,  for 
instance,  where  the  testator  gave  to  his  niece  500  pounds^ 
wkieh  Lady  C.  owed  hih  by  bond ;  {PawleVa  case,  T. 
Raym.  335.)  or  where  the  testator  enumerated  his  mortga- 
ges) bonds  and  notes,  and  after  giving  an  annuity  out  of 
the  annual  interest,  directed  his  mortgages^  bonds  andnotes^ 
stating  the  amount^  to  be  vested  in  trustees  for  charitable 
uses;  (Attorney  General  v.  Parkin^  Amb.  566.)  or  where 
he  gave  lAQO  pounds  for  which  he  had  sold  his  estate  that 
day;  (Carteret  v.  Carteret^  cited  in  2 ^ro.  114.)  or  where 
he  gave  the  money  arising  on  a  bill  of  exchange  for  1500 
pounds  ;  (Coleman  y.  Coleman^^  Vesey^jna.  639.)  in  all 
these  cases,  the  receipt  of  the  debt  by  the  testator,  was  held 
to  be  no  ademption,  because  the  legacies  were  considered 
as  pecuniary  and  not  specific,  notwithstanding  a  reference 
was  made  to  a  particular  part  of  the  estate,  as  the  part  out 
of  which  the  testator,  thought  it  most  convenient  they  should 
be  paid.  The  Courts  are  so  desirous  of  construing  the  be- 
quest to  be  general,  that  if  there  be  the  least  opening  to  ima- 
gine the  testator  meant  to  give  a  sum  of  money,  and  re- 
ferred to  a  particular  fund  only,  as  that  out  of  which  he 
meant  it  to  be  paid,  it  shall  be  construed  pecuniary,  so  that 
the  legacy  may  not  be  defeated  by  the  destruction  of  the 
security. 

On  the  other  band,  in  the  case  of  a  bequest  of  the  inte^ 
rest  of  a  bond  of  ZfiQO  pounds,  for  life^  to  B.,  and  theprind- 
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1823#      palf  onherdeceasey  to  C.  ;  (Jlshburner  v,  M^Guirej  2  Bro. 
108.)  or  where  the  testator  bequeathed  the  residue  (after 
T.'*'"     deducting  600  pounds)  of  the  money  owing  to  him  by  Sir 
Waltow.     jj  j^  ^  ^j^^^  ^   Wager,2  P.  Wms.  328.)  or  8000 j^ounii^. 


Waltow 


But  where  the  the  amount  of  a  banker^  s  note;  {Chaworth  v.  Beech^  4  Fe- 
c(^,^a  rtcnpt  *^y»  bbb,)  or  the  interest  of  300  pounds  upon  bondy  to  the 
or  asailTof the  ^^g^^^^fi^  W^^  ^^^  ^fi^^  ^^^  death  he  bequeathed  over  the 
chattel  by  the  principal  and  interest ;  {Juner  v.  Johnson^  4  Vesey^  568.)  or 
ademption   of  tohere  he  gave  all  the  stock  he  had  in  the  three  per  cents,  be- 
the  legacy.       ^^^  ^j^^^  ^qq^  pounds;  (Humphreys  v.  Humphreys,2  Cox, 
184.)  or  the  sum  or  sums  of  money  which  his  executors  might 
receive  on  a  note  of  400 pounds;  {Fryer  v.  Morris,  9  Fc- 
sey,  360.)  in  all  these  cases,  the  legacies  were  held  to  be 
specific,  and  a  receipt  of  the  money  by  the  testator  an 
ademption  of  the  legacy.    The  reasoning  on  this  subject 
is,  that  if  the  legacy  is  meant  to  consist  of  the  security,  it 
is  specific,  though  the  testator  begind  by  giving  the  sum 
due  upon  it.     A  legacy  of  a  debt,  unless  there  is  ground 
for  considering  it  a  legacy  of  money,  and  that  the  security 
is  referred  to  as  the  best  mode  of  paying  it  out  of  the  assets, 
is  as  much  specific  as  the  legacy  of  a  horse,  or  any  movea- 
ble chattel  whatever.     If  the  specific  thing  is  disposed  of 
or  extinguished,  the  legacy  is  gone.     Lord  Thurlow  said, 
in  Stanley  v.  Potter,  (2  Cox,  180.)  that  the  question,  in 
these  cases,  did  not  turn  on  the  intention  of  the  testator, 
and  that  the  idea  of  proceeding  on  the  animus  adimendi  had 
The  tn/en-  introduced  confusion.     Where  the  testator  gives  a  specific 

/ion  of  the  tet-     -         ,  ,  .         •         *  .         i.  «  ^ 

tator  becomes  chattel  m  specie,  the  ademption  follows,  of  course,  on  a 
inquir^^n  atl  **'®»  ^^  change,  or  destruction  of  the  chattel,  and  the 

certaioing  the  ademption  becomes  a  rule  of  law,  and  not  a  question  of  in- 
character      of  ,■  »^»  .         ,.  i4.»        imti 

the  legacy,  tention.  But  I  apprehend  the  words  of  Lord  Thurlow  are 
to  be  taken  with  considerable  qualification ;  and  that  it  is 
essentially  a  question  of  intention,  when  we  are  inquiring 
into  the  character  of  the  legacy,  upon  the  distinction  taken 
in  the  civil  law,  between  a  demonstrative  legacy,  where  the 
testator  gives  a  general  legacy,  but  points  out  the  fund  to 
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saUsfy  it,  and  where  be  beqneaths  a  specific  debt.    In  Cole-       1833. 
man  v.  Coleman^  Lord  Loughborough  puts  the  question  of  ^"^J^J^JJi^J^ 
general  or  specific  legacy  entirely  on  intention.  v. 

But  it  is  unnecessary  to  examine  the  decisions  further  on  this  ' 


point.    The  present  case,  as  to  the  bank  shares,  is  one  to 

which  the  doctrine  of  ademption  applies.     It  is  impossible 

to  mistake  the  construction  of  the  will,  or  to  consider  the 

legacy  other  than  a  specific  one,  and  that  being  granted,  it 

follows,  of  course,  that  the  legacy  was  adeemed  pro  tanto^  I 

or  as  far  as  the  testator  received  the  dividends.     And  I  I  A  legacy  ii 

think  it  is  equally  certain,  that  the  legacy  of  the  shares  was  edordestroyed 

not  wholly  adeemed,  or  the  legacy  destroyed  or  extinguish-  iJ  \^^^^^^j!^^ 

cd  by  the  variation  of  the  testator's  interest  in  those  shares,  to''«  interest, 

.  r«i      /.      J  produced     by 

owing  to  the  dissolution  of  the  charter.  The  fund  was  va-  operation  of 
ried,  and  differently  arranged,  and  diminisiied  in  value  by  tbrbequeat  u 
operation  of  law,  but  not  destroyed,  nor  its  identity  lost.  In  °hJJJ?i°S^Sj[ 
Bachoett  v.  Child^  {Amb.  260.)  a  partner  by  will  bequeath-  charter  of  the 
ed  a  certain  proportion  of  the  profits  of  the  partnership,  and  the  funds 
and  afterwards  the  partnership  expired,  and  was  renewed  "•  ^rust^s* 
with  a  variation  as  to  the  amount  of  the  interest  of  the  ^^o    divided 

,       y.    ,  the  moneys  re- 

partners ;  yet  it  was  held,  that  the  renewal  of  the  ar-  ceived  among 
tides  was  not  an  ademption  or  revocation  of  the  will.  A  er>;'andi/the 
case  still  stronger  and  more  analogous,  is  that  of  Ashbur-  ceWes^part'of 
ner  v.  MtQuire^  already  mentioned.     The   testator  be-  the  dividend! 

i_    J         f      .  /•       i.i.       ■       .  /.I         «    1       from  the  trus- 

queatbed  to  bis  sister,  for  life,  the  interest  of  a  bond  due  tees,    in   his 
him,  and  he  gave  the  principal,  on  her  death,  to  her  chil-  ^^^^^^ilanpiion 
dren.     The  debtor  became  a  bankrupt,  and  the  testator  P*"* '*«'<»  °"^/- 
proved  the  debt  under  the  con^mission,  and  received  a  divi- 
dend, and  died.    Lord  Thurlou)  decreed  against  the  admi- 
nistrator and  residuary  legatees,  that  the  bond  should  be  de- 
livered tq  the  sister  and  her  children,  that  they  might  re- 
ceive the  future  dividends  of  the  bankrupt's  estate.    The 
legacy  was  considered  adeemed  so  far  only  as  the  dividend 
had  been  received  by  the  testator;  and  the  Chancellor  held, 
as  Lord  Camden  and  others  had  held  before  him,  that  there 
was  no  ground  for  a  distinction  betweeq  a  voluntary  pay- 
Vol.  Vn.  34 
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1 823.  ment  and  one  coerced  by  suit  or  demand.  In  both  cases^ 
^"^^^^^^^^  ^he  legacy  of  the  debt,  so  far  as  payment  bad  been  made, 
was  extinguished.  But  though  the  value  of  the  debt  bad 
_  become  greatly  impaired  by  the  bankruptcy  of  the  debtor, 
and  his  estate  had  passed,  by  act  of  law,  into  the  hands  of 
trustees,  to  be  distributed  according  to  prescribed  rules,  the 
legatee  was  entitled  to  what  remained  of  the  debt.  Upon 
the  same  principle,  the  plainUff,  in  this  case,  must  be  en- 
titled to  the  future  dividends,  if  any,  upon  the  testator's 
^^  right,  interest  and  property  in  the  30  shares." 

The  same  observations  will  apply  to  tbe  shares  in  the 
lock  navigation  companies.  The  property  of  the  Western 
Inland  Lock  Navigation  Company  was  vested  in  tbe  Stat^, 
by  an  act  of  the  Legislature,  which  assumed  that  interest, 
and  provided  for  the  assessment  and  payment  to  the  com- 
pany of  the  value  of  it.  The  two  shares,  which  tbe  testa- 
tor owned  in  tbe  western  company,  were,  by  some  change 
in  the  stock,  increased  to  six  shares,  but  it  was  the  same  in- 
terest, and  the  defendant,  as  executor,  has  received,  since 
the  testator's  death,  towards  payment  of  the  compensation 
allowed  by  the  State,  the  sum  of  327  dollars  and  27  cents. 
If  the  legacy  was  not  adeemed  by  the  assumption  of  the 
property  by  the  State,  the  defendant  is  accountable  for  that 
sum  to  the  plaintiff;  and  that  it  was  not  adeemed,  is  most 
apparent.  T^he  case  o( Partridge  v.  Partridge^  ( Cases  temp. 
Talbotj  226.)  is  in  point,  and  founded  on  a  principle  obvi- 
ously just.  A.  devised,  in  that  case,  1000  pounds  South 
Sea  stock,  and  an  act  of  Parliament  afterwards  changed 
three«fourths  of  the  capital  stock  into  annuities.  But 
Lord  Talbot  held,  that  this  alteration  of  the  stock  did  not 
work  an  ademption,  for  it  was  not  to  be  presumed,  that  the 
testator's  assent  to  the  law  was  particularly  given,  or  that 
he  agreed  to  such  a  law  in  any  other  manner  than  what 
every  other  person  is  supposed  to  do.  The  same  decision 
was  made  on  a  similar  point  by  tbe  Master  of  the  Rolls,  in 
Sronsdon  v.   Winter,  {Amb.  57.)  The  defendant  offers  to 
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assign  the  two  shares   which  the  testator  owoed  in  the       1823. 
Northern  Company,  and  denies  that  he  ever  refused  to  as- 
sign them. 

2.  The  next  branch  of  the  case,  relates  to  the  lands  de- 
vised  to  the  plaintiff,  lying  between  the  Delaware  and 
Susquehannah  rivers. 

The  testator,  subsequent  to  the  date  of  the  will,  entered 
into  contracts  for  the  sale  of  four  several  parcels  of  these 
lands,  and  received  part  of  the  price  in  each  case,  and  took 
a  bond  for  the  residue,  and  died  leaving  those  contracts  in 
full  force.     These  contracts  are  set  forth  in  the  answer,  and 
were   binding   upon  the  testator,  and   liable   to  be  spe- 
cifically enforced  in  equity  ;  and  I  entertain  no  doubt  that 
the  devise,  so  far  as  those  contracts  of  sale  affected  the 
lands  devised,  was  revoked.     The  case  of  Knollys  v.  Al^ 
cockf   (5   Vesej/j  654.)  is  to  this   effect:    The  testator,     Where    an 
by  will,  devised  her  undivided  moiety  of  her  Berkshire  cluy"de^seri^ 
estate  to  M..  and  afterwards,  by  agreement  with  her  co-  *»  «>>d  »>y  *he 
parcener,  contracted  to  divide  their  joint  interest,  and  to  executory  con- 
allot  the  Berkshire  estate  to  K.    This  was  held  by  Lord  JevocaUo" of 
Loughborough  to  be  a  revocation  of  that  part  of  the  devise^  *^®  deyiie,  in 
and  the  agreement  was  decreed  to  be  specifically  performed,  estate,    from 
The  principle  was,  that  where  an  estate  is  devised  specifi-  contract,     is 
cally,  and  is  afterwards  sold  by  the  testator  by  a  contract  l^!^*''lll^^  " 
executory,  the  estate  goes  from  the  devisee,  and  the  devise  the  vencipj;. 
is  revoked  by  the  contract  of  sale.     So  again,  in  Williams 
v.  Owen^  (2  l^wcy,  jun.  601.)  the  Master  of  Rolls  observ* 
ed,  that  if  a  man  articles  for  the  sale  of  aq  estate  that  he  has 
devised,  it  is,  without  doubt,  a  revocation  in  equity,  though 
it  is  not  at  law,  because  a  court  of  law  cannot  look  at  the 
articles  with  a  view  to  a  specific  performance.     In  Cotter  v. 
Layer,  (2  P.  Wms.  622.)  Lord  King  held,  that  though  a 
covenant  or  articles  to  sell  or  settle  the  land  devised,  do  not 
at  law  revoke  a  will ;  yet,  if  entered  into  for  a  valuable 
consideration,  they  amount  in  equity  to  a  conveyance  and 
a  revocation.    He  laid  down  the  same  rule  in  Rider  \^ 


•SCS  CASES  IN  CHANCERY. 

1823.  Wager;  (2  P.  Wms.  332.)  and  Lord  Loughborough^  in 
Bridges  v.  Dutchess  of  Chandos^  admitted  the  force  and 
authority  of  these  two  cases.  So  again,  in  the  case  of 
Mayer  v.  Gowland^  {Dickens^  563.)  the  testator  devised 
a  certain  farm,  and  then  entered  into  a  contract  with  the 
defendant  to  sell  it  to  him  for  1 500  pounds.  It  was  insisted 
by  the  residuary  legatees,  that  the  testator  meant,  by  the 
contract,  to  turn  the  land  into  personalty,  and  that  as  such 
they  were  entitled  to  it.  In  this  opinion,  Lord  Thurlow 
concurred,  and  held  that  the  agreement  ought  to  be  carried 
into  execution,  and  the  money  arising  from  the  sale  to  be 
considered  as  personal  estate. 

These  cases  are  entirely  suiScient  to  show  the  settlement 
of  the  rule,  that  a  valid  contract,  for  the  sale  of  lands  de- 
vised, is  as  much  a  revocation  of  the  will  in  equity,  as  a  le- 
gal conveyance  of  them  would  be  at  law.  The  estate,  from 
the  time  of  the  contract,  is  considered  as  the  real  estate  of 
the  vendee.  We  may,  therefore,  s^My  conclude,  that,  as 
to  the  lands  described  in  the  contracts  of  sale,  set  forth  in 
the  answer,  and  which  contracts  were  subsisting  at  the  tes- 
tator's death,  there  was  a  revocation  of  the  devise ;  and  the 
interest  in  these  lands,  and  in  the  contracts  relating  to  them, 
belongs  to  the  residuary  legatees  under  the  will.  The  more 
embarrassing  question  arises  as  to  the  lot  No.  17,  men- 
tioned in  the  pleadings.  This  lot  was  part  of  the  lands 
devised  to  the  plaintiff,  and  the  testator  afterwards  con- 
tracted to  sell  it  to  S.  C  Baldwin^  and  received  part 
of  the  purchase  money.  At  a  subsequent  period,  this 
contract  of  sale  was  rescinded  by  the  parties  to  it,  and  the 
money  paid  was  credited  to  Baldwin  on  another  transac- 
tion, and  the  testator  continued  seized  of  the  lot  to  his 
death. 

The  question  is,  whether  this  contract  of  sale  was  also 
a  revocation  of  the  will  pro  tantOy  seeing  that  it  was  after- 
wards rescinded. 

In  Bennett  w.  Lord  Tankermlhj  (19  Vesey,  170.  178.) 
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a  devise  was  held  to  be  revoked  by  a  contract  of  sale,       1823. 
thoagb  that  contract  was  rescinded  after  the   testator's 
death.     But  in  that  case,  the  contract  was  subsisting  when 
the  testator  died,    and  this  makes  a  material  distinction 
between  that  and  the  present  case. 

Inoperative  conveyances,  which  have  failed  for  want  of     A  convey- 

,     .  ^  .  ...  1        ance,  inopera- 

completton,  or  from  incapacity  m  the  grantee  to  take,  tWe  for  want 
ha^e,  in  some  cases,  been  held  a  revocation  of  a  will  at  law.  °[  ^f^apudry 
Lord  Kenyan  observed,  in  Shove  v.  Pineke.  (5  Term  Rep.  ?"  ^^e  grantee, 

^  '  ^  *     may     amount 

124.)  that  a  conveyance,  inadequate  for  the  purpose  intend-  to  a  revoca- 
ed,  would  amount,  in  point  of  law,  to  a  revocation,  if  it  lh^°'*intenUon 
showed  an  intention  to  revoke  the  will.    A  covebant  to  °^^**«  *tl**f^I 

to  revoke  luf 

make  a  feoffment,  and  a  letter  of  attorney  to  make  livery,  will. 
but  no  livery  made,  were  held,  in  Montague  v.  Jeffereysj 
(1  Rol.  Abr.  615.)  to  be  a  revocation  of  a  wiU,  as  being  acts 
inconsistent  with  it ;  and  Lord  Hardtoicke  and  Lord  Ch.  J. 
Alvanley^  sitting  in  equity,  have  approved  of  this  construe- 
tion,  as  those  acts  imported  an  intention  in  the  testator  to 
revoke.  (3  Atk.  73.  803.  7  Fe*ey,  370,  371.  373.)  So  a 
bargain  and  sale  without  enrolment,  or  a  conveyance  upon 
a  consideration  which  happened  to  fail,  or  a  will  not  executed 
according  to  the  statute,  or  a  disability  in  the  grantee  to 
take,  are  admitted  by  the  same  authorities  to  amount  to  a 
revocation.  The  great  question,  says  Lord  Ahanley,  has 
been,  whether  inchoate  acts,  inconsistent,  shall  revoke ;  but 
in  all  the  cases  it  is  admitted,  that  if  the  act  gives  power  to 
destroy  the  will,  though  the  act  is  not  done,  yet  the  will  is 
revoked. 
The  contract  to  sell  lot  No.  17,  was  binding  upon  the     A  devise  of 

,  ,        .  .  Jr  .  •„         land  once  re- 

testator,  and  was,  at  the  tune,  a  revocation  of  the  will  as  voked,expre88- 
to  that  lot,  for  it  was  a  conveyance  in  equity,  and  equity  J5icatio*I?,cl!n- 
would  have  enforced  it.     The  estate  was,  in  contemplation  ^^}^  restored 

'  *  without  a  re- 

of  equity,  the  property  of  the  vendee,  and  the  purchase  publication  oi 
money  the  property  of  the  vendor.     The  will  was  revoked 
because  the  estate  was  sold,  and  because  the  testator,  by 
that  contract,  intended  to  revoke  it ;  and  why  should  a  sub- 
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1823.  sequent  recovery  of  the  estate,  by  rescinding  the  contract, 
restore  the  will  in  equity  without  republication,  when  the 
taking  back  of  the  same  estate,  by  a  reconveyance,  after  a 
conveyance  at  law,  will  not  do  it  ?  The  rules  as  to  revo- 
cation of  wills  are  the  same  in  law  and  equity;  and  as  Lord 
Loughborough  observed,  in  Bridges  v.  Dutchess  of  Chart'- 
dos^  the  creation  and  transmission  of  estates,  must  be  go- 
The  rules  asi  yerned  bv  the  same  law  in  both  Couru.     If  a  will  be  once 

to  revocationdr  -^  •  .       i.    ji       • 

of  wills,  are!  absolutely  revoked,  whether  directly  or  impliedly,  it  must 
law  'and  iJb®  gone  for  ever.  It  cannot  be  restored  without  due  repub- 
^"'^y-         Plication. 

Without  wishing  to  lose  myself  in  the  labyrinth  of  cases 
which  have  arisen  on  the  subject  of  revocations,  and  es- 
pecially after  the  discouraging  picture  which  Lord  Ch.  J. 
Eyre  gives  of  many  of  the  cases,  as  being  <^  a  heap  of  hete- 
rogeneous instances,  depending  upon  different  principles, 
and  huddled  together  without  discrimination,"  I  will  look 
only  into  a  few  leading  authorities,  for  the  illustration  of  a 
strict  principle  of  law,  that  if  the  testator  afterwards  con- 
veys away  the  estate  entirel}',  though  he  takes  it  back 
again  by  the  same  instrument,  or  by  a  declaration  of  uses, 
it  is  a  revocation,  because  he  once  parted  with  the  estate. 
Either  an  intention  to  revoke,  or  an  alteration  of  the  es- 
tate without  such  intention,  will  work  a  revocation. 

In  Dister  v.  DUter,  (3  Lev.  108.)  the  C.  B.  held  a  de- 
vise revoked  by  a  recovery  to  the  uses  of  the  devisor,  be- 
cause the  estate  was  altered,  though  the  testator  took  back 
the  old  use.  And  the  same  principle  was  admitted  by  the 
C.  B.  in  Barley  v.  Darley^  (3  fVils.  6.)  because,  said  Ch. 
J.  fVilmot^  it  must  be  presumed  the  testator  intended  to  al- 
ter his  will ;  yet,  in  that  case,  the  testator  suffered  a  re- 
covery, which  was  absurd  and  useless,  and  clearly  bad, 
and  without  any  reasonable  meaning  to  be  deduced  from 
it ;  and  Lord  Camden^  on  the  strength  of  the  opviion  of 
the  C.  B.,  held  the  recovery  a  revocation  of  the  devise* 
(See  Lord  Loughborough's  remarks  on  this  case,  in  2  Ve- 
«cyjun.  430.) 
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The  opinion  of  Ch.  J.  TrevoTf  in  Arthur  v.  Bockenhanif  1833. 
{Fitzgib.  240.)  is  a  strong  authority  on  tbepointy  and  it  is 
frequently  cited  as  unexceptionably  sound.  The  law,  be 
says,  is  so  very  strict,  that  it  requires  the  interest  which  the  ^ 
testator  had  when  be  made  the  will,  should  continue  and 
be  the  very  same  interest,  and  remain  unaltered  to  his 
death ;  and  the  least  alteration  of  that  interest  is  a  re- 
vocation of  the  will.  He  referred  to  the  case  in  which  a 
tenant  in  tail,  who  has  an  estate  of  inheritance,  as  such  te- 
nant, and  could  dispose  of  the  absolute  inheritance  and  fee 
by  fine  and  recovery,  devises  the  same,  and  then  sufiers  a 
recovery  to  himself  and  his  heirs  ;  this  was  a  revocation, 
though  he  was  owner  when  he  made  the  will,  and  was  no 
more  afterwards,  but  the  estate  was  altered,  and  he  had  an- 
other sort  of  fee.  He  then  referred  to  such  a  case  as  that 
oiDister  v.  Dister^  where  a  tenant  in  fee  devises  the  land, 
and  then  makes  a  feofiinent  to  the  use  of  himself  and  his 
heirs.  He  remained  absolute  owner  as  before,  and  yet  the 
will  was  held  to  be  revoked  by  reason  of  the  alteration. 

In  Roper  v.  Raddiffe,  (10  Mod,  Rep.  230.)  it  was  conceded 
by  the  counsel  and  the  Court,  that  a  devise  to  a  person  dis- 
abled by  law  from  taking,  was  a  revocation  of  a  prior  de- 
vise, on  the  ground  of  the  intention  to  revoke.  Lord 
Hardvneke,  in  Parsons  v.  Freeman,  (3  Atk.  748.)  recog- 
nised the  doctrine  of  the  above  cases  ;  and  held,  that  if  the 
testator  levied  a  fine,  or  enfeofied  a  stranger  to  his  own  use, 
it  was  a  revocation,  though  the  testator  was  in  of  his  old  use. 
He  admitted,  that  this  was  a  prodigiously  strong  instance  of 
the  severity  of  the  rule ;  and  Lord  Mansfield  obseryed,{Doug. 
722.)  that  the  Earl  oflAncoln^s  case,  decided  on  the  same 
principle,  was  shocking.  Still  it  was  admitted  to  be  a  rule 
of  law,  settled  and  to  be  observed.  Lord  Bardwicke  went 
at  large  into  the  consideration  of  the  same  subject,  in  Spar^ 
row  V.  Hardeastle,  (3  Atk.  798. 7  Term  Rep.  416.  n.  S.  C.) 
and  laid  down  the  same  rule.  The  testator,  after  the  devise, 
conveyed  the  estate,  and  took  back  a  declaration  of  trusty 


;872  CASES  IN  CHANCERY. 

1823.      which  afterwards  was  performed^  and  ceased,  so  that  be 

and  his  heirs  were  entitled  to  a  reconveyance.     Still  it  was 

a  revocation,  for  the  estate  did  not  coQtinne  in  the  same 

condition ;  and  any  alteration,  any  new  modelling  of  the 

If  the  testa-  estate  after  the  will,  was,  as  he  observed,  a  revocation,  ex- 

estatrderised'  ^^P^  ^  ^^^  ^^^^  ^^  mortgages  and  charges  on  the  estate 

though       he  for  debts,  which  are  only  a  revocation  quoad  the  special 

by  the  same  purpose,  and  they  are  taken  out  of  the  general  rule  on  the 

iostrument  or  /•    ^     /•  •    .  .^^  • 

otherwise,  it  is  "«^  of  being  securities  only. 

*7^^"'^"/     In  Bridges  v.  the  Dutekesi  of  Chandos,  (2  Fetey,  jun. 
though  he  did  417.)  Lord  Loughborough  ably  reviews  the  cases,  and  ac- 
revoke  it?  But  knowledges  the  role  which  has  been  stated.    But  the  great 
chTrgel^X^d  ^^^  of  Cave  V.  Holford,  (3  Fe#ey,650.  7  TermRep^399. 
for  the  pay-  1  Bos.  and  Pull.  576.  S.  C.)  led  to  a  thorough  examination 
is  not  a  re?o-  of  all  the  law  on  the  subject,  and  was  discussed  with  in* 
the'^"  ^echd  ^^^^  ability  in  the  several  Courts  of  law  and  equity  ;  and  it 
purpose  of  it.    ^as  most  authoritatively  settled,  that  where  a  testator,  after 
the  will,  conveyed  the  estate  to  trustees,  in  trust  for  himself, 
in  fee,  till  marriage,  and  for  default  of  issue  of  the  marriage, 
to  the  use  of  himself  in  fee,  and  he  married  and  died  with- 
out issue,  the  conveyance  was  a  revocation  of  the  will  both 
in  law  and  equity.  ,  The  doctrine  of  the  case  is,  that  by  a 
conveyance  of  the  estate  devised,  the  will  is  revoked,  be- 
cause the  estate  is  altered,  though  the  testator  take  back 
the  same  estate,  and  by  the  same  instrument,  or  by  a  de- 
claration of  uses  ;  and  though  he  did  not  intend  to  revoke 
the  will.     It  is  revoked  upon  technical  grounds,  because 
the  estate  has  been  altered.    And  Lord  Hardwieke  said,  in 
Sparrow  v.  HardcasUe,  the  rule  had  been  carried  so  &r, 
that  if  the  testator  suffered  a  recovery  for  the  very  pur- 
pose of  confirming  the  will,  it  was  still  a  revocation,  for 
there  was  not  a  continuance  of  the  same  unaltered  interest. 
We  see,  then,  that  either  a  change  of  the  estate,  or  an  act, 
though  -nugatory  in  itself,  yet  demonstrating  an  intention  to 
revoke  the  will,  will  amount  to  a  revocation  ;  and  that  the 
exception  to  the  general  rule,  making  an  alteration  of  the 
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cial  purpose  of  payment  of  debts. 

Equity,  in  the  government  of  trust  estates,  follows  the      '  T.' 
rules  and  analogy  of  law  as  to  real  estates ;  and  legal  and        ^^'^Q^' 
equitable  estates,  as  to  these  implied  revocations,  stand  on     Equity     in 
the  same  ground.    1  do  not  see  how  I  can  avoid  consider-  Jj®^  of*  uust 
ing  the  will  revoked,  as  to  the  lot  No.  17,  for  the  estate  did  states,     foi- 
not  continue  in  the  testator.    By  the  contract  of  sale,  he  and  analogies 
became  seixed  b  trust  for  the  purchaser.    The  revocation  real  eiStauL^^ 
may  be  placed  on  the  ground^  either  of  an  intention  to  re- 
voke by  the  sale,  or  of  an  alteration  of  the  estate  by  vest- 
ing an  equitable  title  in  Baldwin.     The  rescinding  of  the     Where     a 
contract  was  an  acquisition  of  the  old  use  and  title  by  the  by"a  ultator! 
new  agreement;  and  this  is  not  a  stronger,  nor  so  strong  a  jor  the  sale  of 
case,  as  some  of  those  we  have  already  referred  to,  and  par-  by  him,  is  af- 
ticularly  the  case  of  a  conveyance  by  the  testator  to  the  use  Mi^teiy*    rel 
of  himself,  or  upon  a  consideration  which  fails,  or  by  a  con-  Jhe"^*^mutiui 
yeyance  which  is  incomplete  and  invalid,  or  to  a  person  consent  of  tho 

...  1  «#.    t  .        «         1         .  purchaser  and 

who  IS  mcompetent  to  take.  If  the  revocation  be  placed  testator,  who 
upon  the  ground  of  intention  or  of  alteration,  the  presump-  JJd  ^"hisform- 
tion  of  intention,  or  the  &ct  of  alteration  of  the  estate,  is  as  ^5  ^^^l^'  ^"^ 
manifest  here  as  in  tfie  other  enumerated  instances;  and  the  land,  the 
upon  principles  of  equity,  the  continuance  of  the  estate  in  yerth^iess,  "e~ 
the  testator  did  cease  by  the  contract  of  sale.    The  con-  "^^^^      ^"^^ 

_  ,  "^  ^  gone  forever. 

tract  IS  to  nave  the  same  effect  in  this  Court,  upon  the 
question  of  revocation,  as  a  conveyance  at  law  would  have 
bad  ui  a  Court  of  law;  and  a  recovery  of  the  estate,  by  a 
surrender  of  the  contract,  does  not,  and  cannot  restore  the 
will,  any  more  in  the  one  case  than  a  reconveyance  in  the  i 

other.  The  hard  decisions  at  law,  touching  these  revoca- 
tions,, have  been  established  and  adhered  to  ever  since  the 
time  o{  Edward  III.,  with  unshaken  firmness,  as  necessary 
to  preserve  the  great  landmarks  erected  for  the  protection 
and  security  of  real  property.  I  entirely  approve  of  the 
observation  of  Lord  Kenyan^  made  in  reference  to  the  very 
doctrine  which  we  have  been  reviewing,  that  ^^  it  was  sufii- 
VoL.  VU.  35 
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1823.  cient,  iq  answer  to  objections  to  established  rules  of  law  of 
this  kind,  to  say,  iia  hx  scripta  est ;  and  that  it  was  his  duty 
as  well  as  his  inclination^io  follow  and  give  effect  to  the  series 
of  decisions  of  great  and  learned  men  on  the  rules  of  law," 
I  shall  accordingly  decree,  that  the  defendant  give  the  re* 
quisite  authority  to  the  plaintiff  to  receive,  on  his  own  ac* 
count,  and  for  his  own  use,  the  dividends  due  and  unpaid, 
or  which  may  hereafter  be  declared,  on  the  interest  (Mfthe 
testator  in  the  bank  shares ;  and  that  the  defendant  assign 
over  to  the  plaintiff,  for  his  own  use,  the  two  shares  in  the 
Jfwihern  Navigation  Company^  and  account  and  pay  to 
the  plaintiff  the  837  dollars  and  27  cents,  received  on  the 
shares  in  the  Western  Navigation  Company^  together  ¥^ 
interest  thereon,  and  that  the  costs  of  this  suit  be  paid  by 
the  defendant  out  of  the  funds  belonging  to  the  residuary 
legatees,  inasmuch  as  the  suit  was  rendered  necessaiy  by  the 
acts  of  the  defendant,  as  one  of  the  residuary  legatees,  and 
by  the  dispositions  of  the  will.  The  cases  in  9  Fcjey,  180. 
and  4  Johns.  Ch.  Rep.  608.  are  authorities  for  this  direc- 
tion as  to  costs.  And  1  shall  declare,  that  the  will  was 
revoked,  as  to  the  lands  which  the  four  several  con- 
tracts set  forth  in  the  answer  covered*  and  as  to  the  lot  No. 
17,  mentioned  in  the  pleadings. 

Decree  accordingly. 
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SriBKERMAmr  and  Hocclt  against  Cowing  and  others. 

When  goods  were  consigned  by  a  person  abroad  to  a  firm  or  co-  — — — - 
fwrtDerahip  here,  which,  at  the  time,  was  dissolred,  but  the  fact  un- 
known to  the  consignor,  who  directed  them  to  be  sent  to  C,  and  one 
of  the  partners  received  the  bill  of  lading,  took  possession  of  the 
goods,  and  transferred  them  to  A,  under  colour  of  a  sale,  in  payment 
of  his  own  debt :  Held,  that,  the  firm  being  dissolved  at  the  time  the 
bill  of  lading  was  signed,  and  the  goods  shipped,  they  never  came  into 
the  possession  of  the  consignees  named ;  and  that  the  individual  part- 
ner received  them,  not  as  a  member  or  authorized  agent  or  repre- 
sentative of  the  firm,  but  as  agent  or  trustee  for  the  consignor ;  and, 
having  no  right  to  pledge  or  sell  them  for  the  security  or  satisfac- 
tion of  his  own  debt,  the  transfer  to  H,  was  fraudulent  and  void. 

THE  bin  stated,  that  the  plaintiffs,  though  not  general  May  sut  and 
partners  in  trade,  had  made  several  shipments  of  goods,  on  ^ 
joint  account,  to  Charleston^  {S,  C)  consigned  to  Henry 
Comng  fy  Co.  for  sale,  and  returns  in  cotton.  THe  plain- 
tiff, S.J  is  a  merchant  of  Paris j  and  the  plaintiff,  /T,  for- 
merly of  that  city,  but  now  residing  in  ^euhYork.  The 
goods  were  generally  purchased  in  the  name  of  5.,  but  the 
correspondence  and  accounts  with  the  defendants  were  usu- 
ally in  the  name  of  the  plaintiff,  H.  In  December,  1818, 
the  plaintiffs  gave  orders  to  their  correspondents,  P.  fy 
D.,  of  Hamburgh,  to  ship  from  that  place  to  Charleston, 
two  cases  of  merchandize,  belonging  to  the  plaintiffs,  and 
to  consign  them  to  Henry  Cotoing  fy  Co.,  of  Charleston  ; 
and  that,  if  P.  fy.  JD.  could  not  find  a  convenient  oppor- 
tunity to  send  them  direct  to  Charleston,  to  send  them 
there  by  the  way  of  ^evh-Tork.  The  plaintiffs,  with 
their  order,  sent  the  following  letter  of  instructions  for 
Henry  Cotoing  fy  Co.,  to  be  transmitted  to  them  by 
P.  ^  D. :  "  Paris,  December  7th,  1818.  Messrs. 
Henry  Cowing  fy  Co.%  J^ew-York:  The  uncertainty 
of  a  direct  opportunity  to  Charleston,  ofiering  at  Ham- 


276 


CASES  IN  CHANCERY. 


1823. 


hurghj  I  have  ordered  my  correspondents,  P.  fy  i).,  to  ship 
the  two  cases  of  which  yoa  have  invoices  annexed,  on  board 
the  first  vessel  boand  to  Jfew-York.  Should  they  arrive 
to  yoa,  you  will  enter  them  at  your  Custom  House,  and 
reship  them  immediately  to  Messrs.  Henry  Cawing  tf 
Co.f  of  Charleston.  Be  particular  in  sending  the  ori- 
ginal invoice,  and  providing  insurance."  About  the  same 
time,  the  plaintiffs  sent  to  P.  fy  D.  z  letter  for  Henry 
Comng  fy  Co.j  of  Charlestony  advising  them  of  the  ship- 
ment, and  requesting  them  to  procure  speedy  sales.  To  each 
of  which  letters  was  annexed  an  invoice  of  the  merchandise, 
in  French,  dated  at  Parie^  December  9^  1818,  signed  by  the 
plaintiff,  S.  stating  that  the  two  bales  of  goods  were  sent  to 
Hamburgh,  to  be  sent  to  the  United  States,  to  the  address 
of  Henry  Comng  fy  Co.,  on  account  and  at  the  risk  of  the 
plaintiff,  S.  The  letter  of  instructions  was  enclosed  in 
another  on  the  subject,  from  P.  fy  D.  to  Henry  Cowing  Sf 
Co.  of  New-Tork,  dated  Hamburgh,  6th  of  February^ 
1819,  stating  '<  the  bill  of  lading  of  the  goods  shipped  to 
their  address,  by  order  of  the  plaintiff,  H. ;  and  also 
three  letters  of  H.,  containing  his  directions  about  that 
shipment,  which  they  would  please  to  follow."  P.  if  D. 
did,  accordingly,  in  February,  1819,  as  agents  of  the 
plaintiffs,  pd  on  their  account,  ship  the  two  cases  of 
goods  in  a  vessel  bound  to  J^Tew-Tork,  and  in  the  bill  of 
lading  directed  the  same  to  be  delivered  at  ^ew-Tork,  to 
Henry  Counng  fy  Co.  The  bill  stated,  that  the  goods,  with 
the  letters  of  advice  and  instructions,  arrived  at  KevnTork^ 
the  21  st  of  April,  1819,  and  were  landed  ;  and,  in  conse- 
quence of  the  inability  o( Henry  Cotoing  to  pay  the  duties, 
were  placed  in  the  public  warehouse.  That  Henry  C, 
at  the  same  time,  received  the  letters,  and  was  made  ac- 
quainted with  the  contents.  That  the  supposed  firm  of 
Henry  Cowing  fy  Co.,  at  JVeti^Fori,  never  existed,  but 
jr.  C  carried  on  business  in  JVeto-York,  on  his  own  in- 
dividual account,  and  in  his  own  name ;  and  that  the  firm 
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qS Henry  Comng  fy  Co.^  at  Charlesianj  consisted  of  H.  C,  I833. 
SethL.  Comngj  md  Effi$^ham  Wagner.  That  before  the 
arrival  of  the  goods  in  JYevhTark^  the  firm  of  Henry  Catp' 
ing  4*  Co.,  of  Charleston,  was  dissolved  ;  and  the  firm  and 
each  partner  had,  before  the  sale  of  the  goods  by  H.  C.  to  - 
the  defendants,  Lewis  C.  Hammersley  and  Thomas  Ham* 
nersley,  become  utterly  insolvent,  as  appeared  from  a  let- 
ter from  S.  L.  C.  and  E.  W.  to  the  plaintiff,  S,  dated 
Charleston,  May  27,  1819,  stating,  that  if  the  goods  should 
arrive,  they  would  forward  them  agreeably  to  his  orders ; 
and  that  they  had  stopped  payment  that  day ;  and  that  they 
would  place  the  goods  of  the  plaintiff,  H.,  which  they  had, 
in  the  hands  of  an  agent,  to  his  order,  subject  to  the  balance 
due  to  them. 

That  the  goods,  now  in  question,  were  in  the  public 
warehouse,  at  JVetc^- For j:,  on  the  7th  of /one,  1819,  when 
the  defendants,  L.  C,  and  T.  Hammersley,  knowing  that 
the  firm  of  Henry  Comng  fy  Co.  were  insolvent,  and  had 
stopped  payment,  and  that  the  goods  belonged  wholly  to  the 
plaintiffs,  and  that  Henry  Cowing  fy  Co.,  ot^euhTork,  had 
been  directed  to  send  them  to  Charleston,  and  that  Henry 
C.  had  no  authority  to  sell  in  New-York;  but  fraudulent- 
ly contriving  to  obtain  payment  of  a  debt  due  to  them  from 
Henry  Cowing,  procured  H.  C,  under  colour  of  a  sale,  to 
transfer  the  goods  to  them,  in  part  payment  of  their  debt ; 
and  gave  H.  C.  a  receipt,  dated  June  4,  1819,  for  1406 
dollars,  on  account,  from  Henry  Cowing  8^  Co.,  by  the 
hands  of  Henry  C.  That  before  such  sale,  the  letter  of 
instructions,  the  letter  from  the  plaintiffs  to  Henry  Cowing 
^  Co.,  oC New-York,  the  invoice,  and  the  letter  of  advice 
from  P.  fy  D.  to  H.  C.  Sf  Co.  were  shown  to  the  defeur 
dants,  H.  fy  H.,  who  were  informed  of  the  contents  thereof. 
That  H.  C,  by  letter,  dated  September  15, 1819,  ^t  New- 
York,  stated  to  the  plaintiff.  If.,  that  he  had  sold  the  goods 
to  the  defendants,  H.  and  H.,  being  on  account  of  2500 
dollars,  received  of  them  to  be  invested  in  cotton  for  Hen^ 
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ry  Caufing  fy  Ca.,  of  CharU$i(m^  and  for  which  he  gave 
credit  to  them.  That  he  handed  over  the  Invoice  and  hills 
of  ladmg,  with  the  letters  of  advice  from  Hamhurgh  and 
P«ra,  with  the  goods,  to  H.  ^  H.  That  at  the  time 
Benry  Cawing  fy  Co.j  of  Charlestim^  stopped  payment, 
they  held  goods  of  the  plaintiA,  consigned  to  them  to  sell 
on  commission,  to  the  amount  of  15,000  dollars,  on  which 
they  claimed  to  have  a  lien  for  4535  dollars  and  80  cents 
for  duties  and  charges,  and  which  Nnras  payed  to  them  by 
the  agent  of  the  plaintift,  before  the  sale  by  H.  C.  to  the 
defendants,  A  4r  H.  That  the  plaintiffs  were  not,  at  the 
time  of  the  sale,  indebted  to  B.  C.  ^r  Co.  or  to  H.  C,  except 
so  far  as  H.  C.  might  have  a  lien  on  the  goods  for  freight; 
bat  the  plaintiff  had  applied  to  the  defendants,  and  demand- 
ed the  goods,  which  they  refiised  to  deliver.  That  at  the 
time  of  the  sale,  H.  C.  had  no  interest  in  die  goods,  other 
than  a  lien  for  freight,  and  was  the  mere  agent  of  the  plain- 
tiffs to  transmit  the  goods  to  Charleston.  That  the  defen- 
dants, JBT.  4*  B.j  well  knew  the  facts  above  stated,  and 
that  H.  C.  had  no  aathority  to  sell  the  goods,  or  to  apply 
them  to  the  payment  of  his  own  debt  Prayer  for  general 
relief. 

The  defendants,  H.  fy  JET.,  in  their  answers,  admitted 
tlie  shipment  of  the  goods  from  Hamburgh  for  the  account 
and  risk  of  the  plaintiffs,  and  the  bill  of  lading,  &c.,  as  stated 
in  the  bill.  They  admitted  the  firm  of  Henry  C.  4*  Co.,  of 
Charle$tan,  that  the  business  of  the  firm  was  conducted  at 
JfeuhTork  by  H.  C,  and  by  tfie  other  t^o  partners  at  C. 
That  the  partnership  was  dissolved  before  the  sale  of  the 
goods  to  H.^  H.  But  they  alleged  that  if.  C.  was  duly 
authorized  to  close  the  concerns  of  the  firm  at  «Yeti^-  Torkf  by 
collecting  the  debts  and  disposing  of  the  property  in  JVetr- 
Tork^  and  the  other  two  partners  had  the  same  authority  at  C« 
They  admitted  that  H.  C.  carried  on  business  in  ^Tew-Tork^ 
in  his  own  name,  and  on  his  own  individual  account ;  and 
that  H.  C.  had  stopped  payment  when  they  purchased  the 
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goods  in  qoestioiii  of  him ;  and  they  understood  that  the  firm 
at  Charhiian  had  stopped  payment,  and  were  insolvent ) 
though  ff.  C   represented  to  the  defendants,  iJ.  fy  iJ., 
that  the  firm  was  solvent.    That  at  the  time  of  the  purchase, 
H.  C.  exhibited  to  them  the  bill  of  lading  of  the  goods,  by  * 
which  they  were  to  be  delivered  to  H.  C.  fy  Co/at  AetiH 
Yarkf  or  to  their  assigns,  they  paying  fireight,  be.,  and 
also,  the  invoice,  as  charged  in  the  bill.    They  denied,  that 
they  knew  at  the  time  of  the  purchase,  that  the  goods  be- 
longed wholly  and  ezclnsively  to  the  plaintiffs,  or  that  H. 
C.  ^  Co.  of  JfeW'Tarkj  had  been  directed  to  send  the 
goods  to  Charleitonf  or  that  H.  C*  had  no  authority  to  sell 
them.    They  alleged  the  purchase  to  be  absolute,  bona 
Jidtf  and  for  a  fair  price ;  that  a  day  or  two  after  the  pnr« 
chase,  and  not  before,  H.  C.  handed  to  them  the  letter  of 
instructions  of  the  plaintiff,  mentioned  in  the  bill,  and  also, 
the  letter  firom  P.  4r  D.  of  HanJburghy  of  the  6tb  of  Ftb^ 
ruartft  1819,  which  H.  C  said  were  all  the  letters  he  had 
received,  until  which  time  the  defendants,  H*  ^  A,  had 
not  been  informed  of  the  existence  of  such  letters.    They 
admitted  that  the  plaintiffs  never  had  any  dealings  with  IL 
C.  individually,  or  with  H.  C.  4r  Co.,  otAew-Tork,  except 
in  relation  to  those  goods.    They  denied  any  tender  of  the 
freight  or  demand  of  the  goods ;  and  submitted,  whether, 
at  the  time  of  tbe  pimhase,  H.  C,  as  oneof  the  firmof  A 
C  ^  C0.9  bad  not  such  an  interest  in,  and  control  over  the 
goods,  as  authorised  him  to  make  the  sale.    They  admit* 
ted  that  the  plaintifis  bad  made  previous  consignments  to 
H.  C.  ^  Co.  at  Charleston.    They  averred  that,  at  the  time 
of  the  purchase,  they  did  not  know  nor  suspedt  that 
the  goods  belonged  to  the  plaintifis,  as  H.  C.  had  informed 
them  the  goods  were  paid  for  by  the  firm,  by  shipments  of 
cotton,  &c.,  from  CkarUiton.    They  admitted  that  they 
made  the  purchase  to  obtain  payment  of  a  debt,  and  for  no 
other  purpose ;  and  that  they  were,  at  the  time,  suspicions 
of  the  pecuniary  circumstances  of  H.  C,  as  he  ha^  then, 
stopped  payment. 
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1838.         The  answer  of  H.  C  was  a  repetition  of  that  of  H.  fy  H., 
mutoHi  mutandis. 

Cowuro.        A  replication  was  filed,  but  no  proofs  were  taken  in  the 
■  cause. 


JIfay  3l8t.  The  cause  came  on  to  be  heard  on  the 
pleadings. 

Jay  and  Roosevdit  for  the  plaintifis,  contended,  1.  That 
as  the  firm  of  H.  Camng  4r  Co.y  to  whom  the  goods 
were  consignedi  was  dissolved  when  the  bill  of  lading 
was  signed,  the  property  remained  in  the  consignors. 
{Tooke  y.-HolUngsioarthj  5  Term  Rep.  315.  S.  C.  affirmed 
in  error,  2  Hen.  Bl.  501.) 

2.  That,  supposing  the  property  to  have  passed  to  the 
members  of  the  dissolved  firm,  it  passed  to  tliem  as  joint- 
tenants,  not  as  copartners,  and  could  not,  therefore,  be 
transferred^  by  one  of  them,  without  the  co-operation  of 
the  others,  (Sandford  v.  MickU,  4  Johns.  Rep.  224. 
SEsp.^.  P.  Rep.  108.)  even  in  payment  of  a  joint  debt. 
{SfMihy. Oriel,  lEast,Z6B.  10£a«^, 418.  4 ^urr. 2174.) 
This  being  the  rule  as  regarded  joint  property,  must, 
a  fortiori,  be  the  law  in  regard  to  trust  property. 
(4  Johns.  Rep.  224.   6  Johns.  Rep.  39.    2  Fonbl.  181 .) 

3.  That,  as  H.  C.  had  no  right  to  sell  contrary  to  the 
orders  of  the  consignors,  his  transfer  passed  no  title  to 
L.  C.  ^  T.  HammersUy.    {Wheelwright  v.  Depeyster, 

1  Johns.  Rep.  479.  Pickering  v.  BUrk,  15  East,  38. 
Martin  v.   Coles,  1  M.  fy  Selwyn,  146.     5  Ves.  213. 

2  Camp.  JV.  P.  335.  2  Johns.  Rep.  48.  5  Johns.  Rep. 
58.  11  Johns,  Rep.  285.  2  Mass.  Rep.  398.  4  Taunton, 
24.  1  Hen.  Bl.  357.)  Had  the  transfer  to  H.  Sf  H., 
therefore,  been  a  sale  in  the  ordinary  course  of  business,  it 
would  have  been  void. 

4.  But  trust  property  can  never  be  applied  in  pajrment 
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of  the  debts  of  the  trustee.  (1  Term  Rep.  370. 610.  3  Term 
Rep.  316.  3  Bos.  fy  Pull.  40.  3  Cranch's  Rep.  193. 
9  East,  12.  I  M.  fy  S.  484.  2  Gallis.  14.  2  Johns. 
Cases,  327.) 

5.  A  mere  credit  in  account  is  no  payment  as  against  < 
the  person  equitably  entitled  to  the  proceeds,  unless  some 
new  advances  have  been  made  upon  the  strength  of  such 
credit   {Buller  v.  Harrison,  Cowp.  Rep    565.    7  Johns. 
Rep.  179.    1  Mass.  Rep,  319.    4  Taunt.  24.) 

6.  As  the  goods  never  came  into  the  actual  possession 
of  H.  C  fy  Co.,  they  could  have  no  Ken  upon  them  for  a 
general  balance  of  account;  (3  Term  Rep.  119.  783. 
8Cranch,  418.  420.)  and  if  such  a  lien  existed,  it  con- 
ferred no  authority  to  sell;  but,  in  fact,  there  was  no 
balance  due  at  the  time  of  the  sale. 

7.  The  sale  was  collusive  and  fraudulent,  and  therefore 
void*  (2  Caines*  Cases  in  Error ,  341.   16  Johns.  Rep.  34. 

2  Campb  Rep.  23.    4  Burr  2046.   2  Bamw.  ^  Jlld.  142. 

3  Johns.  Rep.  235.  1  Oallis.  Rep.  360.)  A  factor  has 
DO  power  to  pledge  the  goods  of  his  principal,  or  to  bind 
or  affect  the  property,  in  any  way,  either  by  disposing  of 
it  by  way  of  security,  or  in  satisfaction  of  bis  own  debt. 
(1  Comyn  on  Contracts^  237.) 


1823. 


T.  A.  Emmet  and  G.  Brinckerhoff,  for  the  defendanU, 
'  discussed  the  facts  in  the  cause,  and  contended,  that 
H.  C.  had  a  right  to  make  the  sale,  and  that  it  was  fair 
and  bona  fide  ;  or,  at  any  rate,  the  case  ought  to  be  sent 
to  law,  to  determine  whether  there  had  been  any  fraud  or 
collusion  between  the  defendants  to  injure  the  plaindffi. 
A  solvent  partner,  after  bankruptcy,  may  sell  to  pay  a  part- 
nership debt.  {Cowp  445.  Selw.Jf.P.  1060.  4th  edit) 
The  essence  of  the  contract  between  the  plaintiffs  and 
H.  C.  if  Co.,  was  to  sell  and  pay ;  and  H.  C.  bad  a  right 
to  sell,  to  extinguish  the  balance  due  the  firm.  The  des- 
tination to  C.  was  an  immaterial  circumstance.    The  pos- 
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1823.       session  of  the  invoice  and  bill  of  lading,  was  a  constructive 
possession  of  the  goods,  and  the  usual  commercial  docu- 
ments were  exhibited  by  H.  C.  to  the  purchasers.     If  an 
Cowiv«.     ^6^"^  conceals  papers,  his  principal  is  answerable  to  the 
■    ■  purchaser.  (1  Sch.  and  Lef.  222.)  It  was  a  bona  fide  pur- 

chase for  a  valuable  consideration.    There  is  nothing  like 
a  pledge. 

July  tih.  The  Chancellob.  The  goods  in  question  were  in- 
tended for  the  house  of  Henry  Cawing  fy  Co.,  of  Ckarleston. 
The  letters  of  the  7th  of  December  and  6th  of  February ^ 
stated  in  the  bill,  and  admitted  in  the  answers,  sufficiently 
establish  this  fact.  They  were  consigned  to  Henry  Coujing 
Sf  Cq.^  of  JVeu^-ForXr,  subject  to  the  directions  contained 
in  those  letters.  The  defendants,  H.  fy  H.,  deny  that 
they  had  any  information  or  "knowledge  of  these  letters, 
or  that  H.  C.  was  bound  to  send  the  goods  from  JVcir  York 
to  Charleston,  at  the  time  they  made  the  purchase,  on 
which  they  rely  for  protection.  But  they  knew  of  the  in- 
voice and  bill  of  lading ;  for  both  were  shown  to  them 
at  the  purchase.  From  those  documents  it  appears 
that  the  goods  were  sent  to  Henry  Cowing  fy  Co.,  on  ac- 
count and  at  the  risk  of  the  plaintiffs,  or  one  of  them. 
H.  ^  H.  saw  the  date  of  the  bill  of  lading,  and  they  knew 
that  the  bouse  of  Henry  Cowii^  fy  Co.  was  dissolved  be« 
fore  the  bill  of  lading  was  signed,  and  before  the  goods 
were  shipped  from  Europe. 

When  those  defendants  purchased  the  goods  of  H.  C, 
they  were  sufficiently  informed,  from  those  facts,  that 
the  goods  were  not  his  property,  and  that  he  had  no 
right  to  sell  them.  The  firm  of  Henry  Cowing  fy  Co., 
to  whom  the  goods  had  been  consigned,  had  ceased 
to  exist  before  delivery,  and  before  the  plaintiffs  had 
parted  with  the  possession  of  them,  and,  consequently,  no 
title  or  possession  had  ever  vested  in  the  firm.  The  send- 
ing the  goods  for  the  purpose  intended,  was,  in  point  of 
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law,  a  nugatory  act;  and  Henry  C,  when  he  received  the 
goods,  took  them  in  the  capacity  of  a  mere  naked  agent  or 
trustee  for  the  plaintiffs.  He  was  not  known  to  the  plaintiffs 
in  his  individual  capacity,  and  in  that  character  he  had  no  in- 
terest in  the  goods.  Admitting  he  was  authorized  to  close  the  - 
concerns  of  the  firm  at  Aeio-ForA:,  by  collecting  the  debts, 
and  disposing  of  the  property  of  the  firm  in  JVeuh  Tork, 
what  advantage  does  that  admission  give  to  the  defendants, 
when  it  appears  that  the  goods  never  came  to  the  posses- 
sion  of  the  firm,  and  that  no  interest  or  property  in  the 
goods  ever  passed  to  the  firm  f 

The  defendants,  H.  ^  H.,  had  then  sufficient  informa- 
tion touching  the  title  of  the  goods,  and  the  character  under 
which  H.C.  assumed  the  control  of  the  property,  to  deprive 
themoftbecharacterof6ona^/idepurchasers,withoutnoticeof 
the  equity  of  the  plaintiffs.  But  the  facts  in  the  case  go  still 
further  to  exempt  them  from  the  privileges  which  might,  in 
law  or  equity,  belong  to  such  a  purchaser.  They  admit  they 
took  the  goods  in  part  payment  of  a  debt  due  from  the 
firm  of  Henrjf  Cowing  fy  Co.^  and  for  no  other  purpose ; 
that  they  understood  at  the  time  that  the  two  partners 
in  CKarUBion  had  stopped  payment,  and  were  insolvent; 
and,  they  say,  that  they  were  suspicious  of  the  pecuniary 
circumstances  of  Henry  C,  as  he  had  stopped  payment. 
This  was,  therefore,  a  desperate  effort  on  the  part  of  these 
defendants  to  secure  an  antecedent  debt  from  a  trustee, 
out  of  property  which  he  hela  in  trust;  it  was  not  the 
case  of  a  debt  created,  or  credit  given,  or  property  ad- 
vanced, upon  the  strength  of  those  goods.  It  was  the  ap- 
propriation of  the  property  of  the  plaintiffs  in  the  hands 
of  H.  C,  to  pay  the  debts  of  the  dissolved  firm  of  H,  C. 
fy  Co.  The  equity  of  the  case  is  entirely  with  the 
plaintiffs ;  and  the  harsh  features  of  the  defence  are  not 
even  softened  by  any  well-founded  pretension  of  a  fair 
dealmg  ui  the  market,  in  the  ordinary  course  of  com- 
mercial business.    If  the  defendants  can  hold  the  property 
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ID  the  way  and  for  the  cause  for  which  they  acquired  it, 
it  must  be  upon  some  very  strict  technical  rule,  at  war  with 
the  principles  of  equity. 

It  is  asserted  in  the  answer,  that  the  plaintiffs  were  in- 
debted, at  the  time  of  the  purchase,  to  the  house  of  Henry 
Cawing  fy  C9.,  on  other  commercial  dealings,  fiir  be>ond 
the  amount  of  the  goods.  But  the  fact  is  admitted,  that, 
by  a  receipt,  dated  prior  to  the  sale,  £.  fF.,  one  of  the  firm, 
had  acknowledged  payment  and  satisfaction  of  the  entire 
demand  of  the  house  of  H.  C*  fyCo  against  the  plaintifls. 
The  defendants  aver,  that  this  receipt  was  antedated  by 
some  fraudulent  collusion  between  £  W.  and  the  plain- 
tiffs; but  no  proof  is  offered  in  support  or  tba)  suggestion, 
and  the  receipt  at  the  foot  of  the  account  current  between 
the  plaintiffs  and  H.  C.  fy  C9.,  of  Charlettony  is  to  be  re- 
ceived prima  fade^  and,  on  this  argument,  as  evidence  of 
truth.  And  if  there  was  a  balance  due  on  general  account 
from  the  plantiffs  to  the  firm  of  H.  C.  tf  Co.^  at  the  time 
of  its  dissolution,  the  firm  had  no  lien  on  those  goods, 
for  they  never  came  to  the  possession  of  the  firm;  and  all 
the  lien  that  H.  C.  could  pretend  to,  by  reason  of  his  pos* 
session,  was  for  the  freight.  He  held  them  as  agent  or 
trustee  for  the  plaintiffs,  and  not  as  authorized  agent 
or  representative  of  the  house  of  H.  C.  ^  Co.  I  cannot 
discover  any  principle  in  the  English  law  that  would  au- 
thorise me  to '  hokj,  that  a  commercial  house  not  in 
existence  when  goods^were  shipped,  can  be  deemed  to 
have  received  them,  though  they  afterwards  came  to  the 
hands  of  one  of  the  late  partners.  In  Tooke  v.  HoUing" 
warihj  (5  Term  Rep.  215.)  the  language  of  the  Court  ra- 
ther seemed  to  be,  that  goods  sent  to  a  person  who  at  the 
time  was  dead,  or  disabled  by  bankruptcy  from  dealing,  and 
under  an  incapacity  to  acquire  property,  could  be  re- 
covered back,  upon  the  principle  that  there  was  no  con- 
tract, "  If  the  purchaser  be  dead  at  the  time  when  the 
goods  arrive,  roust  they  go  to  the  executor?**     This 
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question  is  Bignificantly  put  by  Lord  Kenyon;  and  another       1823. 
of  the  judges  observed,  that  the  sending  of  goods  to  a  per-    ^^^"^"^^ 
son  who  had  become  a  bankrupt  when  the  goods  were       mavb 
sent,  roust  be  considered  a  nugatory  act,  and  that  the     cowiho. 
bankrupt  was  a  non-entity  as  to  all  contracts.     Cases  of  — — — 
this  kind  might  be  put,  as  Lord  Kenyon  observed,  which 
would  considerably  distress  the  argument  in  favour  of  the'rulTS/the 
the  validity  of  the  delivery.    The  principle  of  the  civil  civU  law,  that 

•  .     T .  .    .        .  •  »  1  .  -*.  It       .         1        powert  do  not 

law,  and  which  has  been  adopted  by  writers  following  that  eipire  until Uie 
system,  that,  for  the  sake  of  public  convenience,  powers  p'^^ip^^  bat 
do  not  expire  until  notice  of  the  death  of  the  principal,  "o*        ^«]J 
{Imt.  3.  27.  10.     2  Emerig.  120.     Pothier,   Traiti  de$  uie'^^^^Engiiih 
Oblig.  s.  81.  148.)  does  not  seem  to  have  been  hitherto  in-  ^^^* 
grafted   into  the  English  law.     But  it  is  not  necessary  to 
form  or  declare  any  decided  opinion  on  this  subject ;  for 
the  house,  in  the  present  case,  was  dissolved,  and  no  longer 
in  existence  for  the  purpose  of  making  new  contracts, 
before  the  goods  had  passed  out  of  the  hands  of  the  cor- 
respondents of  the  owners,  and  before  there  was  even  an  in- 
ception of  the  contract^  by  the  signing  of  the  bill  of  lading. 
The  delivery  to  Ji.  C  could  only  be  supported  as  a  de- 
livery to  the  house  of  Henry  Cowing  <Sr  Co.,  upon  the  doc- 
trine of  relation  back  to  a  time  when  the  house  existed; 
and  there  is  no  ground  for  such  a  relation  beyond  the 
date  of  the  bill  of  lading  or  consignment,  and  the  house 
was  then  dissolved. 

I  conelude,  therefore,  that  the  title  to  the  goods  did  not 
pass  by  the  pretended  sale  from  Henry  Cowing  to  the  de- 
fendants, H.^H.;  and  that  they  are  accountable  for  the 
value  of  the  goods,  with  interest,  and  with  an  allowance  for 
the  freight  and  charges;  and  I  shall  direct  a  reference  to 
compute  the  amount  doe. 

Decree  accordingly. 
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HoLBfEs  and  others  against  Rebisen  aod  others. 


After  a  cause  has  been  argued  at  law,  on  a  settled  case  in  the  Supreme 
Court,  and  a  judgment  rendered,  and  a  subsequent  application  to 
that  Court  to  hare  the  case  amended,  and  the  cause  re-argued,  has 
been  refused,  Chancery  will  not  interfere. 

A  decree,  dismissing  a  bill  upon  its  merits,  is  conclusive  until  reversed, 
and  u  a  good  plea  in  bar  to  a  second  biU  for  relief  on  the  same  sub- 
ject matter. 

Juiy  Wh.  THE  bill  was  filed,  the  27th  o(  January  last,  by  the  plain- 
tiffs, fViUiam  Holmes^  George  Cainesy  and  Andrew  S.  Garry 
as  trustees  for  the  creditors  of  Frederick  MuUetty  an  absent 
debtor,  against  the  executors  of  Isaac  Clason^  deceased^ 
and  others.  The  bill  detailed  the  previous  history  of  the 
case.  The  material  facts  will  be  found  in  the  report  of  the 
case  in  this  Court;  {4  Johns.  Ch.  Aep.  460—490.)  and  of  the 
suit  at  law,  afterwards  brought  in  the  Supreme  Court.  (20 
Johns.  Rep.  229— 268.)  The  plaintiffs  stated,  that  the 
cause  was  tried  in  Aprils  1821,  and  a  verdict  taken  for  the 
plaintiffs,  subject  to  the  opinion  of  the  Court,  on  a  case 
agreed  to  be  made.  That  the  case  was  made  and  argued 
in  May  term,  1822,  and  a  judgment  given  for  the  defen- 
dants in  August  following,  founded  on  the  compulsory  pay- 
ment of  the  money  in  London^  under  the  judgmeot  and 
execution  of  the  Mayor's  Court,  on  a  foreign  attachment. 
That  the  day  of  the  commencement  of  the  suit  here,  in  the 
Supreme  Court,  was,  by  mistake,  omitted  in  the  case  set- 
tled for  argument.  That,  on  the  ground  of  such  omission, 
the  plaintiffs  applied  to  that  Court,  to  have  the  case  amend- 
,  ed,  and  the  cause  re-argued,  having  obtained  an  order 
to  stay  proceedings  on  the  judgment,  in  the  mean  time. 
That  the  omission  of  the  time  of  the  commencement 
of  the  suit,  escaped  the  notice  of  the  counsel,  until  after 
judgment  in  the  cause.    That  the  plaintifls  deem  this  fact 
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important  and  decisive  ;  the  suit  having  been  commenced       1823. 
on  the  11th  of  Jlugust,  1818.     That  the  motion  Tor  the 
amendment,  and  second  argument,  was  made  in  October, 
1822 ;  and,  at  the  request  of  the  plaintiffs,  postponed  until  _ 
January  term  last,  when  the  motion  was  argued,  and  de- 
nied with  costs.     The  fact  of  the  commencement  of  the 
suit,  on  the  11th  of  August,  1818,  was  not  denied ;  but  the 
motion  was  opposed,  on  the  ground  that  it  was  too  late  to 
allow  of  an  amendment.     The  plaintiffs   further  stated, 
that  they  believed  that  the  proceedings  under  the  attach- 
ment, and  the  judgment  and  payment  in  LondatiyWere  not  in 
intfUum,  but  were  fraudulently  contrived  by  the  defendants, 
to  evade  the  attachment  law  of  this  state.     That,  after  no- 
tice of  the  appointment  of  the  plaintiffs  as  trustees,  the  de- 
fendants had  power  and  time  to  have  withdrawn  the  money 
out  of  the  reach  of  the  attachment  law  of  England.     That 
the  defendants  had  good  reason  to  believe,  that  the  money 
would  be  so  attached ;  and  had  time  to  remove  it  and  pay  the 
plaintiffs.    That  the  defendants  permitted  the  suit  to  pro- 
ceed under  the  attachment,  unopposed  and  fraudulently,  in 
order  to  defeat  the  plaintiffs,  and  did  not  plead  the  penden- 
cy of  the  attachment  of  the  plaintiffs  here,  prior  to  the  at- 
tachment in  England,  nor  their  previous  suit  in  the  Su- 
preme Court  here,  either  of  which  facts  would  have  been  a 
good  defence  to  the  suit  in  London.     That  the  facts,  show- 
ing a  collusion  between  the  defendants,  did  not  come  to  the 
knowledge  of  the  plaintiffs  until  after  the  last  October  term. 
Prayer,  that  the  executors  of  C.  be  decreed  to  produce  let- 
ters and  papers  in  their  possession,  relative  to  the  matters 
above  stated,  and  deposit  them  in  Court  for  the  inspection 
of  the  plaintiffs ;  and  consent  to  an  amendment  of  the  case, 
and  a  second  argument  of  it  in  the  Supreme  Court ;  and  that 
they  be  enjoined,  in  the  mean  time,  from  perfecting  their 
judgment,  &c.,  and  for  general  relief. 

There  was  a  demurrer,  by  the  executors  of  C,  as  to  part, 
and  a  plea  and  answer  as  to  the  residue  of  the  bill.    The  de- 
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1823.  mnrrer  was  to  so  much  of  the  bill,  as  prayed  a  decree  that  the 
defendants  should  consent  to  the  amendment  and  a  secondare 
gamentof  the  case  in  the  Supreme  Court,  and  for  a  discovery 
of  any  proceedings  in  relation  to  the  suit  at  law,  subsequent 
"*  to  the  2^th  of  Decewiber^  1818,  or  the  filing  of  the  bill  •on 
that  day  :  1  Because,  there  is  no  new  matter  in  the  bill, 
on  which  the  Court  can  grant  relief,  or  by  reason  of  which 
the  defendants  ought  to  make  discovery :  3.  There  is  no 
matter  stated,  as  a  foundation  of  equity,  for  this  Court  to 
give  relief  in  relation  to  the  suit  at  law,  but  what  is  pro- 
perly cognisable  in  the  Supreme  Court,  and  of  which  the  de* 
feudants  have  had  the  benefit  in  their  application  to  that 
Court. 

Pleaj  that  the  plaintifis  filed  their  bill,  the  39th  of  J9e* 
eember^  1818,  (stating  the  substance  of  it,)  to  which  the  de- 
fendants answered  the  20th  of  Jtfay,  1819,  to  which  a  repli- 
cation was  filed,  and  the  cause  heard  the  13th  of  June,  1820, 
and  a  decree  entered  the  17thofJtf2y  following,  dismissing 
the  bill,  which  decree  was  duly  enrolled ;  alleging  that  the 
decree  was  not  obtained  by  fraud  or  collusion,  and  deny- 
ing that  the  judgment  in  the  Mayor's  Court  of  London 
was  obtained  by  fraud  or  collusion,  and  pleading  the  de* 
cree,  above  mentioned,  in  bar. 

The  answer^  in  support  of  the  plea,  denied  all  the  charges 
of  fraud  and  collusion,  relative  to  the  attachment,  and  sta- 
ted the  particular  facts  concerning  it ;  alleging,  that  the  de- 
fendants never  knew  of  the  attachment  until  after  judgment 
was  rendered  thereon,  the  1st  of  i>6C«m6er,  1818. 

P.  A'  Jay  and  S.  Jonei^  for  the  defendants.  They  relied 
on  the  judgment  of  the  Supreme  Court  as  conclusive ;  and 
on  the  decree  of  this  Court  dismissing  the  bilL 

Caines^  contra.  He  cited  2  P.  Wm.  69.  426.  2  Equ^. 
Cases  Mr.  159.  1  Ves.  ^  Bea.  168.  4  Price,  136.  3 
Vesey,  135.    Dickens,  469.    3  Cos,  86&    3  AMd.  3S0. 
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S  Vuef,  J65.     1  HfffT.  Ch.  Pr.  395.    7  Vesey,  245.    1 
Pern.  SOS,  204. 

Tbb  Charcellob.    One  material  gronnd  of  complaint 
it,  ibat  after  argument  and  judgment  in  the  Supreme 
Court,  upon  a  case  made  and  settled  a  year  preceding  the 
argument,  that  Court  refused  to  permit  the  case  to  be 
amended,  and  to  order  a  second  argument.    The  plaintiffs 
hislst,    that  the   case  omitted  to  contain,  by  mistake, 
a  matteriaTlkct ;  and  they  applied  to  the  Court,  by  motion, 
fbr  teave  to  have  the  ease  corrected.    The  motion  was 
opposed,  argued,  ccmsidered,  and  denied,  with  costs;  and 
thb  Court  is  now  cidled  on  to  decree  that  the  defendants, 
who  are  executors  of  Clason^  permit  the  case  to  be  amend- 
ed, and  re-argued  at  law.    To  this  part  of  the  bill  the  de- 
fendants have  demurred ;  and  it  strikes  me  as  one  of  the 
most  extraordinary  instances  that  ever  has  occurred  of 
an  attempt  to  employ  the  powers  of  this  Court  to  review 
Imd  control  the  practice  of  a  Court  of  law.    There  is  no 
matter  stated,  as  a  foundation  of  equity,  for  this  Court  to 
give  relief  in  relation  to  the  suit  at  law,  but  what  was 
property  cognisable  by  the  Supreme  Court,  and  upon 
which  the  plaintifls   have  had  the  benefit  of  an  appli- 
cation to  that  Court,  and  upon  which  that  Court  has  ex- 
ercised its  judgment.    It  would  be  extremely  unfit  and 
hrregular  fbr  this  Court  to  assume  the  review  and  cogni- 
sance of  such  a  question,  properly  addressed  to  the  sound 
discretion  of  the  Supreme  Court ;  and  it  must  be  pre- 
sumed, Aat  the  decision  was  according  to  the  course  and 
practice  of  that  Court    There  would  be  no  bounds  t6 
fucb  nn  interference,  if  the  precedent  was  once  established; 
and  it  would  lead  to  disorder  and  confusion.    Equity 
never  does  interfere  to  compel  a  re-examination  in  a  Couit 
of  law,  of  a  point  already  discussed  and,  decided,  and 
over  which  the  Court  had  full  jurisdiction.   The  principles 
and  tutherities  contained  in  the  case  of  Simpson  v.  Ehrtj 

V6l.  Vn.  87 


290  CASES  IN  CHANCERY. 

1823.  (1  Johns.  Ch.\Rep.  91.)  apply  {with  entire  force  to  the 
v^^'v^^to'  present  bill;  and  though  the  decree  in  that  case  was 
^^^^*  reversed  in  the  Court  of  Errors,  yet  the  doctrine  of 
^^^^^^'  the  case  was  admitted,  and  a  majority  of  that  Conrt 
differed  from  me  only  in  the  application  of  acknow- 
ledged principles  to  that  particular  case.  It  is  im- 
possible to  admit,  upon  any  sound  principle,  or  to  bring 
within  the  reach  of  any  adjudged  cases,  the  authority  of 
this  Court  to  require  the  amendment  of  a  settled  case  in 
the  Supreme  Court,  after  such  case  had  been  argued  and 
judgment  rendered,  and  after  the  Court  had  refused  to 
permit  the  amendment.  It  would  be  interfering  with  the 
ordinary  proceedings,  and  practice,  and  discrefion,  of  that 
Court ;  and  to  require  that  the  parties  should  go  to  a 
second  argument  in  that  Court,  after  judgment,  and  after 
that  Court  had  refused  to  hear  a  second  argument,  would 
be  monstrous. 

I  shall,  therefore,  allow  the  demurrer,  and  allow  the  de- 
fendants their  costs  upon  the  demurrer,  according  to  the 
practice  declared  in  Gregofif  v.  Beeve.  (5  Johns.  Ch. 
Rep.  232.) 

The  plea,  with  its  auxiliary  answer,  ought  also  to  be 
allowed ;  for  it  constitutes  a  perfect  bar  to  any  discovery 
and  relief  here  upon  the  subject  matter  of  the  bill.  The 
former  decree  of  this  Court,  dismissing  the  bill  upon  the 
merits  between  these  same  parties,  and  upon  the  same  subject 
matter,  without  reservation,  is  copclusive,  until  reversed* 
This  is  a  very  clear  and  well  settled  rule.  It  stands  in  no 
need  of  illustration  by  authority  and  argument.  All 
fraudulent  collusion  asserted  in  the  bill,  is  denied  m  the 
answer  supporting  the  plea.  The  usual  course,  when  the 
plea  is  allowed  upon  argument,  and  consists  of  matter  in 
pais^  is  to  permit  the  plaintiff  to  take  issue  upon  it,  if  he 
thinks  it  not  true  in  point  of  fact;  and  if  it  be  admitted, 
or  found  to  be  true  in  fact,  the  suit  is  barred,  and  at  an  end, 
so  far  as  the  plea  extends.    But  that  course  cttmot  be  re- 


CASES  IN  CHANCERY.  291 

quisite  in  this  case,  as  to  the  plea ;  for  the  biU  itself  admits  1823. 
the  decree,  and  the  suit  in  which  it  was  rendered,  and  the 
plea  was  founded  on  matter  of  record,  verified  by  the 
Master's  report.  The  suit  was  set  forth  in  the  plea  more 
at  large,  and  in  extenso;  but  the  existence  of  the  suit  and 
decree,  as  charged  in  the  plea,  is  sufficiently  admitted  in 
the  bill,  to  render  any  further  inquiry  into  the  truth  of  the 
plea  unnecessary.  ' 

I  shall,  accordingly,  unless  the  plaintifis  wish  to  traverse 
the  matters  of  fact  in  the  answer,  decree,  that  the  bill  be 
dismissed.  After  the  very  full  discussion  of  the  point  in 
controversy,  both  in  this  Court  and  at  law,  a  further  bill 
upon  the  pretences  set  up,  has  the  appearance  of  obstinate 
contention,  which  the  plaintifi*s  were  not  required  by  any 
of  the  duties  of  their  trust  to  indulge.  If  the  former  decree 
of  this  Court,  or  the  judgment  at  law,  were  deemed  to  be 
erroneous,  the  plaintifi*s  should  have  pursued  their  ordinary 
remedy  by  appeal  or  writ  of  error,  and  not  have  sought  a  re- 
litigation before  the  same  tribunal.  I  shair  dismiss  the 
bill,  with  costs,  unless  the  plaintiffs'  counsel  should  think 
it  material  to  reply  to  the  answer  accompanying  the  plea, 
as  to  the  questions  of  fact.  If  they  should  wish  to  traverse 
the  answer,  I  am  unwilling  to  deprive  them  of  the  oppor- 
tunity, and  shall,  therefore,  add,  that  the  bill  be  dismissed, 
with  costs,  unless  the  plaintiffs  shall,  within  twenty  days, 
take  issue  in  fact  upon  the  answer,  and  file  a  replication 
for  that  purpose. 

Decree  accordingly. 
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1823. 


Co«oMBAu.      CooGESHALL  aod  others,  Trustees  of  M'ew-Roehdle, 
PxLTov.  against  Pklton  and  others. 

A  legacy  of  a  sum  of  money  to  the  town  of  AVw  RocheUe,  for  the  pur- 
pose of  erecting  a  town  house,  for  transacting  town  business,  is 
valid  as  a  charitable  bequest, 

July2Ut.  WILLIAM  HEJ^DE^SOJ^,  by  his  last  will,  da^ 
January  16,  1812,  among  other  legades  to  individual  and 
4br  charitable  purposes,  bequeathed  as  follows  :  '*  I  give 
and  bequeath  onto  the  town  o(  NeuhRochtUe  1200  dollars, 
for  the  express  pui^se  of  building  or  erecting  a  town 
house  in  said  town,  for  transacting  towa  business,  which 
sum  I  direct  my  executors  to  pay  unto  such  persons  as  said 
town  shall  appoint  to  receive  it,  at  a  legal  towu  nseeting; 
they  first  giving  my  executors  security,  that  the  s^  S9PI 
shall  be  appropriated  immediately,  agreeably  to  the  i|ii9n* 
tion  of  my  will ;  and  until  such  security  is  given,  I  direct 
my  executors  not  to  pay  the  said  sum."  And  hc^  anointed 
the  defendants  his  executors.  At  a  legal  town  meeting  of 
the  freeholders  and  inhabitants  of  JVeti^-AoeAefle,  on  the  2d 
otAprily  1816,  the  plaintiffs  were  appointed  commission- 
ers to  build  a  town  house  for  the  town ;  and,  to  reiBOve  the 
doubts  entertained  by  the  defendants,  as  to  the  safety  of 
paying  the  plaintifi  the  legacy,  the  plaintiffi  were  empow- 
ered to  petition  the  Legislature  for  an  act  authorising  them 
to  receive  it.  On  the  petition  of  the  plaintiffs,  an  act 
was  passed,  April  11,1817,  authorizing  the  plamtiffs,  naming 
them  as  trustees  duly  elected  and  appointed  by  the  town 
o(  J^Tew-Rochelle,  to  receive  from  the  executors  of  fViUiam 
'  SendersoUj  deceased,  such  sum  or  sums  of  money,  as  by 
the  last  will  of  the  said  W.  H.  is  given  and  bequeathed  to 
ihe  town  of  JV.  R.  Adequate  security  was  offered  to  the 
executors,  who,  under  the  advice  of  counsel,  declined  pay- 
ing the  legacy  to  the  plsdntiffs,  except  under  the  direction 
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of  this  Court.    An  amicable  bill  was  accordingly  filed,       1823. 
and  an  answer  put  in,  submitting  the  question  to  the  Court.  v^^^nT^i^ 

"  OK  Cu»oiesHAi.i* 

T.  A.  Emmetf  for  the  plaintifis,  contended,  that  this  was     p«''To»' 
a  va^d  legacy.    If  any  doubt  existed,  as  to  the  want  of 
certainty  as  to  the  legatee,  that  doubt  was  removed  by  the 
act  of  the  Legislature.     But  there  was  no  ground  for  the 
doubt ;  the  decisions  of  the  Supreme  Court,  in  Jackson  v. 
Cory,  (8  Johm.  Rep.  386.)  and  HanAtek  v.  fVesibrook, 
(9  Johns.  Rep.  73.)  related  to  real  estate,  and  do  not  ap* 
ply  to  a  pecuniary  bequest.     Even  in  the  case  of  real 
estate,  a  conveyance  to  a  person  capable  of  taking  as  a 
trustee,  would  be  valid ;  and  there  is  no  such  uncertainty 
av  vonld  prevent  a  Court  of  equity  from  enforcing  the 
mist    And  if  it  were  necessary  to  resort  to  trustees  in  this 
casa^  the  executors  themselves  were  made  trustees  for  that 
purpose,  by  the  will,  which  required  them  to  take  security, 
and  not  to  pay  the  legacy  until  adequate  security  was  given. 
Until  such  security  was  given,  the  executors  had  the  legal 
ownership  for  the  benefit  of  the  town.    Indeed,  if  it  were 
necessiiry ,  this  Court  would  provide  a  trustee.  The  bequest 
wajS  for  a  public  and  beneficial  purpose.    In  Jones  \.  WU-^ 
UasnSf  {dnMerj  651.)  there  was  a  bequest  of  a  sum  to  be 
nuKff  hy  the  sale  of  lands,  to  be  applied  to  the  construction 
of  water  works,  for  supplying  the  town  of  C  with  spring 
water,  for  the  use  of  the  inhabitants.    The  devise  was  held 
void  within  the  statute  of  mortmain,  because  it  was  to  arise 
out  of  land ;  but  Lord  Chancellor  Camden  defined  a  charity 
to  bet  "  a  gift  to  a  general  public  use,  which  extends  to  the 
poor  as  well  as  the  rich ;"  many  instances  in  the  statute  of 
43  EKz.  carrying  this  idea,  as  for  building  bridges,  he. 
Where  the  legacy  is  merely  pecuniary,  it  has  been  supported 
in  cases  far  more  vague  and  uncertain  than  the  present. 
Thus,  in  the  Attorney  General  v.  Clarke,  {Ambler,  422.) 
the  legacy  was  to  the  poor  inhabitants  of  St.  Leonardos 
Shareditch  ;  and  though  it  was  objected  that  the  bequest 
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1823.       was  void,  for  uncertainty  in  the  description  of  the'persons 
^^J^^^^JJj^  to  take,  yet  Sir  Thomas  Clarke^  Master  of  the  Rolls,  gave 
his  opinion  in  favour  of  the  charity,  and  said  that  the  Court 
^  had  done  &o  in  many  cases,  where  the  expressions  were 
much  more  general  and  uncertain. 

Dytihnan,  for  the  defendant,  contended,  that  the  town  of 
JVeti^  Rochellej  not  being  a  corporation,  were  not  a  person 
capable  of  taking  the  bequest,  and  it  must,  therefore,  be 
void,  for  uncertainty.  As  to  its  being  a  public  charittfj  and, 
therefore,  to  be  supported,  it  did  not  come  within  the  defini- 
tion of  Lord  Camden;  for  the  useof  a  town  house  to  transact 
town  business,  is  confined  to  the  town  officers,  and  such  in- 
habitants as  have  a  right  to  vote  at  town  meetings.  It  is 
not  open  to  aU,  to  the  poor  as  well  as  the  rich.  Before  a 
building  can  be  erected,  ground  must  be  purchased  for  its 
site ;  admitting  that  the  town  could  purchase  and  hold  land, 
and  were  bound  to  pay  money  for  the  purpose,  and  thus,  in 
the  commencement,  to  impose  a  charge  on  the  inhabitants,  it 
is  not  a  public  charity,  for  the  convenience  of  the  poor  as  well 
as  the  rich.  Again ;  if  the  bouse  was  erected,  there  would 
necessarily  be  a  charge  on  the  inhabitants  to  keep  it  in  re^ 
pair ;  but  the  town  has  no  authority,  by  law,  to  raise  mo- 
ney for  such  purposes.  Even  if  the  legacy  were  valid, 
the  plsuntifls  have  no  power  to  sue  for  it,  nor  can  the 
town  confer  that  authority  upon  them. 

The  Chancellor.  The  pecuniary  legacy,  in  this  case, 
to  the  town  of  Kew-Rochelle^  for  the  purpose  of  erecting  a 
toum  house  for  transacting  toum  business ,  is  valid  as  a  chari- 
table bequest.  The  c^ses  of  the  AttometfOeneralv.  Clarke  j 
{Amb.  422.)  and  of  Jones  v.  WiUiamSy  {Amb.  651.)  show, 
that  bequests  with  descriptions  and  purposes  as  general  as 
this,  have  been  held  good  as  charities.  The  object  of  this 
legacy,  was  a  general  public  use,  as  convenient  for  the 
poor  and  the  rich. 
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The  defendaants  are  accordingly  directed  to  pay  the      1823. 
legacy  to  the  plaintifls,  whoare  authorized,  by  statute,  to  re- 
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ceive  it,  provided  security  is  given,  as  required  by  the  will,     _    ^, 
to  be  approved  of  by  a  master. 

Decree  accordingly. 


Wood  against  Dwight. 

After  an  order,  dissolving  an  injunction,  staying  execution  at  latr, 
the  plaintiff  is  at  liberty  to  proceed  with  his  execution,  notwith- 
standing an  appeal  by  the  defendant  from  the  order :  for  an  appeal 
cannot,  of  itself,  affect  the  validity  of  an  order  dissolving  an  in- 
junction, or  discharging  a  party  from  a  writ  of  ne  exeat,  or  revive 
the  process :  it  only  stays  all  further  proceedings  here. 

MOTION  by  J.  A.  Spencer y  on  behalf  of  the  defendant,  Jti/jr2ii/. 
for  leave  to  proceed  at  law,  notwithstanding  the  appeal 
filed  in  this  cause. 

It  appeared,  that  an  injunction  had  formerly  issued,  stay- 
ing execution  at  law ;  and  that,  on  the  24ih  of  Jtine  last, 
the  injunction  was  dissolved,  on  motion  and  argument; 
and  that,  on  the  3d  of  July  inst.  an  appeal  to  the  Court  of 
Errors,  from  the  order  dissolving  the  injunction,  was  filed. 
He  cited  6  Craneh^  51.  3  Johns.  Rep.  596.  9  Johns. 
Rep.  443.    4  Johns.  Rep.  510.     13  Johns.  Rep.  139. 

Henry^  contra. 

The  Chancellor  said,  that  after  an  order  dissolving 
an  injunction,  or  discharging  a  party  from  a  writ  of  ne 
exeat,  was  duly  entered,  no  subsequent  appeal  by  the  dis- 
satisfied party,  could,  of  itself,  affect  the  validity  of  the 
order,  or  revive  the  process,  and  give  it  force  and  efiect. 
An  appeal  only  stays  future  proceedings  in  the  Court;  but 
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ttlfS*      here  is  no  further  proceeding.    The  order  is  perfect  and 


finished,  eo  instanti  that  it  is  entered;  and  if  the  bjnnc- 
T.  tion  could  be  revived  by  the  mere  act  of  the  party  in 

PwioHT.  gjj^g  ^^  appeal,  it '  would  be  giving  to  him  not  only 
a  power  of  control  over  the  orders  of  the  Court,  but  of 
creating  an  injunction.  The  Supreme  Court  of  thb  State, 
in  Hofft  V.  GeUtonj  (13  John».  Rep.  139.)  held,  that  an 
injunction  was  not  revived  by  an  appeal,  so  as  to  operate 
as  a  stay  of  proceedings  at  law ;  and  the  Supreme  Comrf 
of  the  United  Siatet/ivk  Foutigv.  (hrundy^  (6  Cranchi  dl«) 
held,  that  no  appeal  would  even  lie  upon  an  interlocutory^ 
order  dissolving  an  injunction.  Whether  an  appeal  can 
be  sustained,  is  a  question  for  the  Court  of  Errors ;  but 
supposhig  it  can  be  sustained,  it  is  impossible  that  a  pro- 
cess that  is  duly  discharged,  and  functus  offidoj  can  be 
revived  by  the  mere  act  of  the  party.  How  could  this 
Court  undertake  to  enforce  the  process,  and  punish  con-, 
tempts  of  ity  in  the  very  face  of  the  order  dissolving  it? 
When  a  process  is  once  discharged  and  dead,  it  is  goM 
for  ever ;  and  it  never  can  be  revived,  but  by.  a  new  etst* 
tion  of  judicial  power.  It  is  sufficient,  in  this  case,  to  de* 
clare,  thtft  the  defendant  is  entitled  to  pursue  his  remedy 
at  law,  equally  as  if  no  injunction  had  issued;  and  no  spe- 
cial leave  to  proceed  is  requisite. 
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1823. 
HiC&s  against  Hotcbkiss  and  others. 


A  discharge  under  the  insoWeot  act  of  this  State,  passed  .^prU  12, 
1818,  (0e».  M.  cb.  98^  A*.  R.  L.  460.)  is  not  a  bar  to  a  suit  here, 
u^OB  a  oontraot  made,  or  debt  contracted,  betwera  parties  in  ano- 
ther State,  and  residing  there  at  the  time. 

It  seems,  that  a  discharge  under  the  insolvent  act,  from  debts  con- 
tiacted  within  this  State  qfter  the  passing  of  the  act,  is  valid. 

ONfcpe-'hfeariiig.  The  bill  stated,  thatjErc;refttoA  S.Beachy  Junesth,  and 
V(  Canntcticuty  now  of  the  West  Indies^  on  the  28th  of  ^*^''' 
Ottthtr,  1816,  assigned  to  the  plaintiff  all  the  debt  and 
sum  or  sums  of  money,  whatsoever,  due  and  owing  to  him 
from  the  firm  tutW.  S.  6f  S.  Hotchkissy  (defendants,)  of 
JVetcM-flatren,  in  the  state  of  Connecticut^  and  from  the  de- 
fendants, (7oo(frtcA  fy  Deforest,  partners,  of  the  same  place,  in 
frustf  8ic.,  giving  the  plaintiff  a  fall  power  to  demand  and  re- 
ceive tttc  same,  &c.  The  debt,  or  demand,  so  assigned, 
was  stated  to  amount  to  2000  dollars,  being  the  one  fourth 
part  of  tbe  proceeds  of  an  adventure  to  the  West  Indies^ 
in  wbich  Beach^  O.  Peek  of  Connecticut^  and  the  two 
firms  of  W,  S.  fy  S.  H,  and  €r.  and  D.,  were  equally  and 
Jcritidy  concerned.  The  bill  charged,  that  the  entire  pro- 
t^edi  of  the  adventure,  amounting  to  8000  dollars,  were 
received  by  the  firm  of  W.  S.  ^  S.  Hotchkiss,  in  the  fall 
of  1813,  in  Rhode  Island^  where  the  voyage  ended. 
€f.  ^  JD.  and  Peck  received  their  shares  of  the  proceeds; 
but  W.  8*  fy  5.  H.  have  not  paid  to  Beach  or  tbe  plaintiff 
his  ihare  of  the  proceeds ;  and  the  plaintiff  was  informed 
thai  (hey  had  paid  or  accounted  for  such  share  to  the  de- 
fendants, 6.  4^  J9.,  so  as  to  render  them  liable  in  equity  for 
the  amount.  That  doe  notice  of  the  assignment  to  the  plain- 
tiff was  given  to  the  defendants,  and  payment  demanded, 
and  refused ;  and  tbe  defendants,  W.  S.  4r  S.  H.,  pretend  that 
they  have  accounted  for  the  share  oi Beach  to  G.  fy  D.,  who, 

Vol.  Vn.  38 
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1823.      the  plaintiff  alleges,  had  no  anthority  to  receive  it.    That 

O.^  D.  insist  that  W.  S.  fy  S.  H.  are  largely  indebted 

to  them,  inc.    Prayer^  that  the  defendants  may  be  de- 

.  creed  to  account  to  the  plaintiff  for  the  moneys  equitably 

due,  with  interest,  &c.,  and  for  general  relief. 

The  defendants,  W.  S.  fy  S.  H.,  in  their  joint  and  several 
answer',  admitted  the  material  facts  stated  m  the  bill,  as 
to  the  adventure  and  the  parties'  mterests  therein ;  that  the 
proceeds  arrived  9X  Newport  in  November ^  1813,  con- 
signed to  them,  and  were  received  by  them.  That  €7.  ^  D. 
informed  them,  that  they  were  authorized  to  receive 
Beaches  share,  and  these  defendants  agreed  to  credit  them 
with  the  amount,  as  soon  as  it  should  be  freed  from  certais 
embarrassments  then  existing.  That,  on  the  1st  of  Aprilf 
1816,  these  defendants  stated  a  general  account  with 
€r.  4r  -Z)*)  which  they  admitted  to  be  correct,  and  in  which 
they  were  credited  with  one  half  of  the  proceeds  of  the 
adventure,  amounting  to  3606  dollars  and  57  cents,  and 
for  which  G.  4r  D.  gave  a  separate  receipt.  That  O.  ^  D. 
have  always  acquiesced  in  the  account,  by  which  a  con« 
siderable  balance  remained  due  to  these  defendants,  which 
was  unpaid.  They  admitted  due  notice  of  the  assignment 
otBeacVs  share  to  the  plaintiff;  and  which  they  refused 
to  pay,  because  they  had  previously  accounted  for  the 
amount,  being  1803  dollars  and  38  cents^  to  JV.  & 
SrS.H. 

They  alleged,  that  they  were  duly  discharged  as  Insol- 
vent debtors,  in  the  city  ofJ^ew-Torky  on  the  12th  of  ^ti^ 
gustj  1818,  with  the  assent  of  two  thirds  of  their  creditors, 
under  the  act  for  giving  relief  in  cases  of  insolvency,  (1 
JV*.  R.  L.  460.  sess.  36.  ch.  98.)  and  they  insbted.on  their 
discharge. 

The  defendants  G.  &  1>.,  in  their  answer,  denied  that 
they  bad  ever  received  fr^m  W.  S,  &  5.  Jff.,  who  had  the 
entire  manat^cment  of  the  adventure,  the  share  otBeacht  or 
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that  it  was  placed  to  their  credit,  with  their  assent,  ia       1823. 
the  acconnt  rendered  by  W.  S.  fy  S.  H,^  &c.  Uc. 

Replications  were  filed  to  the  answers,  and  proofs  taken 
m  the  cause.  Among  the  exhibits,  was  a  power  of  attor- 
ney from  Beach  to  Deforeitj  dated  ^pril  17, 1816,  autho- 
rizing him  to  recover  all  claims ;  and  accompanied  with  a 
letter  from  £.,  requesting  particularly  that  he  would  re- 
ceive his  claim  of  fF.  S.  si  S.  H.  At  the  bottom  of  the 
inventory  of  their  debts  exhibited  by  W.  S.  &  S.  H.  to 
the  Recorder,  they  stated,  that  one  fourth  of  the  proceeds 
of  the  adventure  claimed  by  Beach,  was  duly  credited  and 
paid  by  them  to  O.  b  D.,  and  they  denied  that  any  thing 
was  due  from  them  to  B* 

H.  W.  Warner  and  Boyd,  for  the  plaintiff.    They  cited    ^^  ^^^ 
13  Tgng'i  Rep.  1.  4  Wheat.  Rep.  209.    3  Dallas,  397.  9 
Johns.  Rqf.  325.     16  Johns.  Rep.  233.  251.     1  QaOis. 
Rqf.  168.  377.  380. 

Ely  and  MPCoun,  for  the  defendants,  W.  S.  &  5. 
Hotchkiss.  They  cited  1  aaUis,  376.  381.  16  Johnf: 
Rep.  238.    17  Johns.  Rep.  44.  108.     18  JohnsrReg.  6/1. 

Origin,  for  the  defendants,  D^/br^s^  fy  Goodrich. 

.  The  Chancellob.  The  contract  upon  which  the  pr^^^ 
sent  demand  is  founded,  was  made  in  the  state  of  Connec'^ 
ticut.  In  July,  1813,  H.  S.  Beach,  (whose  interest  the 
plaintiff  represents,)  O.  Peck,  and  the  defendants,  being  at 
JVei^  Haven,  in  Connecticut,  and  engaged  in  business  there, 
became  concerned  in  a  commercial  adventure  to  the  West 
Indies  ;  the  cargo  of  the  return  voyage  was  consigned  to 
the  defendants  W.  S.  and  S.  Hotchkiss,  and  delivered  to 
them  in  Rhode  Island,  the  latter  end  of  the  year  1813.  It 
was  shortly  thereafter  sold  and  converted  into  cash,  and 
those  consignees  became  responsible  to  the  other  parti^/or 
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1823.  their  proportions  of  the  net  proceeds ;  tbey  continned 
all  this  time  to  reside  at  JVeu^JETaoen,  and  none  of  tbc 
parties  became  inhabitants  of  this  State,  until  1815.  The 
one  fourth  of  the  proceeds  belonging  to  Beaeh^  and 
received  by  fV.  S.  fy  S.  Hoichkxsi  for  his  use,  amounted 
to  1803  dollars  and  24  cents,  and  his  right  and  title  to 
those  proceeds  was  assigned  to  the  plaintiff,  ontbeSSthof 
October f  1816,  with  authority  to  demand  and  receive  them« 
The  defendants,*^.  S.  ^  S.  i7.,  have  never  accounted 
for  Beaches  share ;  and  the  only  defence  set  up  which  tfaey 
have  been  able  to  establish,  in  point  of  fact,  is  their  dis- 
charge, as  insolvent  debtors,  from  all  their  debts,  by  ibQ 
Recorder  of  JVeu^-YbrA:,  in  August^  1818,  under  the  gene- 
ral and  permanent  insolvent  act  of  this  State,  of  the  12th 
ofjlprU,  1813. 

The  only  question  in  the  case  is,  whether  that  discharge, 
under  the  circumstances,  be  a  legal  bar  to  the  suit.  The 
facts  do  not  sufficiently  warrant  the  conclusion,  that  the 
discharge  was  fraudulently  procured,  by  concealing  or  de- 
nying the  fact  that  Be<ich  was  a  creditor  at  the  time  H.  ^  H. 
e&hibited  to  the  Recorder  an  account  of  their  debts 
and  creditors.  The  denial  of  the  existence  of  that  credi- 
tor or  debt,  was  not,  at  the  time,  necessary  to  the  validity 
of  the  proceedings.  The  act  of  1813,  only  required  the 
assent  of  two  thirds  of  the  creditors,  in  value,  to  the  peti- 
tion, and  the  insolvents  had  signatures  to  that  amount, 
without  the  assent  of  Beach  or  his  assignee. 

The  act  declared,  that  the  insolvent  debtor,  upon  his  peti-^ 
tion,  in  conjunction  with  two  thirds  of  his  creditors  in  value, 
and  upon  assigning  over  all  his  property,  (except  a  few  arti- 
cles of  necessity,)  and  complying  with  the  requisitions  of  the 
act,  should  be  discharged  "  from  all  his  debts  due.at  the  time 
of  the  assignment,  or  contracted  for  before  that  time,  though 
payable  afterwards,  except  debts  due  or  owing  to  creditors 
without  the  United  States^  who  should  not  have  petitioned 
for  the  insolvent's  discharge,  or  have  come  in  and  accqitod 
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B  divideod  of  hb  esute  from  his  assignees,  unless  two  tbirds      1 823. 
of  all  the  insolvent's  debts,  including  foreign  debts,  should 


have  been  signed  off  according  to  the  directions  of  the  a^t,         y. 
in  which  last  case,  foreign,  as  well  as  domestic  debts,  shall  ^^^^*^**'^ 
be  discharged." 

It  is  contended,  that  the  discharge  in  question  was  no 
l^ar,  inasmnch  as  no  state  can  pass  any  law  ^  impairing 
the  obligation  of  contracts,"  and  the  discharge  of  the  in-* 
solvents  from  their  contract  to  pay  Beachy  without  his 
consent  and  without  having  paid  him,  was  an  act  of  law 
impairing  and  destroying  the  obligation  of  the  eontract. 
If  the  discharge  would  have  been  valid,  if  the  contract  had 
been  made  in  this  State,  yet  it  is  insisted,  that  the  contract 
being  made  oat  of  the  State,  and  between  persons  not  at  the 
time  citizens  of  this  State,  the  discharge  is  clearly  void. 

The  question,  upon  this  discharge,  is  of  very  grave  im« 
port,  and  leads  to  an  examination  of  the  principal  de« 
visions  on  the  constitutionality  of  these  state  insolvent  laws* 
The  great  and  leading  case  on  the  subject,  is  that  of 
Siurgei  v.  Q-ovmifuhiddy  decided  by  the  Supreme  Court 
of  tiie  United  States,  in  February,  1819.  (4  WhetUMj  122.) 
The  defendant,  in  that  case,  gave  two  promissory  notes  to 
the  plaintiff,  dated  at  ffevhTark,  the22d  of  •AfarcA,  1811, 
and  in  February  following  he  was  discharged  from  all  his 
debts  under  the  insolvent  act  of  this  State,  of  the  Sd  of 
•Sjpril,  1811,  entitled,  '*  an  act  for  the  benefit  of  insolvent 
debtors  and  their  creditors."  He  was  afterwards  sued  in 
the  Circuit  Court  of  the  United  States,  for  the  district  of 
MassaehuHtti,  upon  one  of  those  notes,  and  pleaded  his  dis* 
charge  in  bar.  To  this  plea  there  was  a  demurrer,  and 
the  cause  was  carried  up  to  the  Supreme  Court  of  (he 
United  States,  and  argued  in  February,  1819.  Every 
topic  of  discussion,  in  respect  to  the  policy,  the  oripn,  the 
necessity,  and  the  construction  of  those  parts  of  the  consti- 
tution, which  bear  upon  the  question,  and  in  regard  to  the 
powers  of  the  general  and  state  governments,  to  pass  bank- 
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1823.  rapt  and  insolvent  laws,  and  in  respect  to  the  history  and 
character  of  such  laws,  was  investigated  and  exhausted, 
and  the  argument  on  each  side  pressed  with  great  talent 
and  force. 

In  the  opinion  of  the  Court,  as  delivered  by  the  Chief  Jus* 
tice,  it  was  admitted,  that  until  Congress  exercise  the  power 
to  pass  uniform  laws  on  the  subject  of  bankruptcy,  the  indi- 
vidual States  may  pass  bankrupt  laws,  provided  those  laws 
contain  no  provision  violating  the  injunction  in  the  consti- 
tution, not  to  impair  the  obligation  of  contracts.  It  was 
admitted,  also,  that  the  States  might,  by  law,  discharge 
debtors  from  imprisonment,  as  imprisonment  was  no  part 
of  the  contract,  but  only  a  means  of  coercion;  and  that  they 
might  likewise  pass  statutes  of  limitation  ;  for  such  statutes 
relate  to  the  remedy,  and  not  to  the  obligation  of  the  con- 
tract. .It  was  further  stated  by  the  Court,  that  the  insol- 
vent laws,  of  far  the  greater  number  of  the  States,  only  dis- 
charged the  person  of  the  debtor,  and  left  the  obligation 
to  pay  in  full  force;  and  to  this  the  constitution  was  not  op- 
posed. But  in  the  judgment  of  the  Court,  a  law  which 
discharged  the  debtor  from  his  contract,  without  perform- 
ance, and  released  him,  without  payment,  entirely  from  any 
future  obligation  to  pay,  impaired  the  obligation  of  that 
contract,  and,  consequently,  the  plea  of  a  discharge,  under 
the  act  of  this  State,  of  the  3d  of  Jlpril^  1811,  was  no  bar 
to  the  suit  on  the  notes  given  in  Jfew-Tork,  on  the  22d  of 
March,  1811. 

It  is  to  be  observed,  that  the  act  of  181 1^  was  retro- 
spective, and  discharged  the  debtor  upon  his  single  peti- 
tion, without  the  concurrence  of  any  creditor,  from  all  his 
pre-existing  debts;  or,  in  the  words  of  a  supplementary  pro- 
vision, {Act  of  the  9th  of  April,  1811,  ch.  248.)  from  «  all 
liability  and  responsibility,  by  reason  of  any  bill,  indorse-  . 
ment,  contract,  covenant,  obligation  or  engagement,  which 
the  debtor  might  previously  have  drawn,  made,  entered 
into,  or  executed."    This  act  manifestly  impaired  the  ob- 
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ligaUon  of  sach  debts,  and  tbe  application  of  the  plain  and  1323. 
intelligible  words  of  the  constitution  to  such  a  case,  would 
seem  to  be  inevitable.  Tbe  debtor  was,  at  once  and  for  ever, 
released  from  all  obligation  to  pay  his  debts,  though  the 
property  he  assigned  might  be  worthless,  and  though  he 
might  afterwards  be  found  in  affluence. 

So  far  as  this  decision  has  settled  the  construction  of  the 
constitution  of  the  United  States,  it  is  to  be  received  as  the 
true  construction ;  for  questions  of  that  kind  fall  within  the 
cognizance  of  the  judicial  power. .  The  decisions  of  the 
Supreme  Court  of  the  United  States  upon  questions  arismg 
upon  the  construction  of  the  powers  and  authority  of  the 
constitution,  must  be  definitive,  and  binding  upon  all  the 
tribunals  of  the  Union ;  because  the  constitution  has  made 
their  judgments  and  decrees  final,  and  without  appeal* 
Every  decision  by  a  Court  in  the  last  resort,  in  a  case 
within  its  undoubted  jurisdiction,  must,  from  the  necessity 
of  the  case,  be  absolutely  binding.  The  proposition,  that 
the  State  Courts  are  equally  supreme,  independent  and  ab- 
solute,  in  the  consideration  and  decision  of  such  nation- 
al questions,  strikes  me  as  untenable.  It  would  lead  to  the 
subversion  of  all  order  and  subordination.  There  must  be 
a  paramount  power,  some  where,  in  the  organization  of 
every  political  institution,  or  there  is  no  government.  The 
Supreme  Court  oil  the  United  States,  on  questions  within 
its  cognizance,  is  that  power ;  and  if  the  State  Courts  were 
to  undertake  to  disobey  or  elude  its  decisions,  tbe  conse- 
quence would  be  discord  and  confusion,  or  a  dissolution  of 
the  national  compac}. 

I  should  have  deemed  it  my  duty,  therefore,  to  have 
maintained  this  doctrine,  even  if  I  had  considered  the  ap- 
plication of  a  prohibition  in  the  constitution  to  the  dis- 
charge under  the  act  of  1811,  to  have  been  a  mistaken 
application.  But  this  is  not  the  case.  The  act  of  1811^ 
did  impair  the  obligation  of  contracts  to  a  most  fatal  and 
alarming  extent.     It  was  equivalent  to  a  general  re- 
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1 823.  lease  of  tvery  debtor  in  ibe  State  from  all  bift  tbeH  etistkg 
V^'V^  debts,  widioot  or  agabst  the  will  of  all  bis  creditors,  pro* 
'^'  vided  be  could  only  persuade  some  one  of  tbem  to  be  so 
fjareatm.  obli^ng  as  to  prosecute  bim,  and  provided  he  was  willhlg 
to  assign  over  bis  then  existing  property.  There  tiever 
was  a  law  that  held  out  more  alluring  and  more  dangerous 
temptations  to  debtors  to  forget  what  diey  o^red  to  good 
faitfai  and  to  disregard  the  moral  obligation  of  contracts* 
Its  elffects  upon  the  community  were  rapid  and  deplorable* 
The  evils  of  it  were  contagiousi  and  spread  like  a  pe8tt« 
lence.  The  public  became  alarmed,  and  wise  and  good  meti 
and  men  of  property  were  deeply  excited.  Petitions  for  the 
repeal  of  the  act  flowed  in  from  every  (jnarter  to  the  nett 
Legislature ;  and  it  was  one  of  the  flrst  acts  of  the  session 
of  1812,  (sess.  3S.  ch.  8.)  to  abolish  the  law  of  the  pr^ 
ceding  year,  without  wattmg  to  prepare  another  atid  better 
system  in  its  stead. 

I  have  not  described  the  miscbieft  of  the  act  of  181 1, 
beyond  historical  truth.  We  have,  as  authentic  evidence 
of  the  fact,  the  report  of  the  joint  committee  ol^  the  Senate 
and  Assembly  of  Uie  6th  oiPchruatyf  1812.  That  repoi^ 
contained  this  strong  declaration,  that  **  elperiettce  had 
demonstrated  the  injustice,  impolicy,  and  pernicious  ted[« 
dency  of  the  act  of  1811;  that  it  bad  multiplied  friiud 
and  perjury,  and  that  the  dictates  of* justice  and  sopnd 
policy  required  its  immediate  repeal.''  The  fate  of  such 
a  law  affords  a  monitory  lesson;  and  it  is,  certamly,  with- 
out any  mixture  of  regret,  that  I  have  perceived  that,  undelr 
the  authority  of  the  case  of  Sturges^v.  Crowninshield,  a 
great  number  of  discharges,  procured  by  means  of  the 
act  of  1811,  have  been  sacrificed  upon  die  altar  o^  tftie 
national  justice.  An  insolvent  law,  discharging  a  debtor 
from  his  then  existing  debts,  is  a  violation  of  vested  rigfat» 
injurious  to  morals,  and  dangerous  as  an  example,  aiid 
ought  to  be  condemned. 
But  the  case  of  Sturges  v.  Crovminshidd,  is  not  free 
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from  difficulty  as  to  the  extent  of  its  application*    The       1823. 
act  of  1811  was  passed  after  the  makibg  of  the  contract,  v^^^v^^ 
to  which  tlie  discharge  under  the  act  was  pleaded  as  a  v. 

bar,  and  the  counsel  for  the  plaintiff  raised  the  distinction  "^''^°*"'' 
between  the  case  of  a  contract  made  before  and  after  the 
passing  of  the  act ;  and  contended,  that  if  the  act  was  not 
nnconstitntional  and  void  as  to  future  contracts,  it  was 
clearly  so  as  to  contracts  existing  when  it  Was  passed.  The 
Chief  Justice,  however,  did  not  take  notice  of  that  distinc- 
tion ;  and  all  his  reasoning  went  to  illustrate  and  enforce 
the  general  principle  in  the  constitution,  that  contracts 
should  be  inviolable ;  and  that  any  law,  releasing  the  party 
from  his  obligation  to  pay,  impaired  that  obligation.  The 
only  part  of  the  opinion  that  had  an  allusion  to  any  such 
distinction,  was  that  which  declared  that  statutes  of  limita- 
tion and  usury  laws  did  not  impair  the  obligation  of  con- 
tracts, provided  they  did  not  reach  contracts  already 
piade  when  the  laws  were  passed.  But  such  regulations 
are  not  intended  to  affect  the  obligation  of  the  contract. 
The  one  relates  to  the  remedy,  and  prescribes  the  period 
of  time  which  shall  afford  presumption  of  payment;  and 
the  other  relates  merely  to  the  rate  of  compensation  for 
the  use  of  the  money,  or  the  delay  of  payment. 

The  Court,  hlVwever,  said,  at  the  conclusion  of  their 
opinion,  that  it  was  **  confined  to  the  case  actually  under 
consideration  ;'^  and  that  case  was  one  in  which  the  con« 
tract  was  existing  when  the  law  was  passed.  It  must  be 
admitted,  that  it  is  not  very  safe,  to  separate  the  reasoning 
of  the  Court,  in  any  given  case,  from  thefaets  to  which 
the  reasoning  was  meant  to  apply ;  and  if  there  be  any 
thing  material  or  solid  in  the  distinction,  we  may  avail 
ourselves  of  it,  without  impairing  the  authority  of  such 
case.  A  decision  is,  stricdy  considered,  an  authority  to 
the  extent  only  of  the  facts  which  warranted  it 

In  Mather  v.  Bush^  (16  Johm.  Rep.  333.)  decided  by 
the  Supreme  Court  of  this  State,  in  Jtfay,  1819,  that  dis- 
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1^23.       tiiiction  was  taken,  and  very  much  relied  on.     The  con- 
tract was  made  in  1816,  and  both  parties  were  citizens  of 
this  State.     The  debtor  was  prosecuted  to  jadgment,  and 
was  then  discharged,  in  1817,  under  the  general  insolvent 
act  of  1813,  and  the  Court  set  aside  a  fi.  fa.  issued  after 
the  discharge,  and  held,  that  an  insolvent  law  in  force 
when  the  contract  was  made,  did  not,  in  the  sense  of  the 
constitution,  impair  the  obligation  of  that  contract.    They 
held,  that  the  parties  to  a  contract  have  a  reference  to  the 
V  existing  laws  of  the  country  where  it  is  made,  and  ai^e 
presumed  to  contract  in  reference  to  those  laws.    The 
law  may  be  said  to  be  a  part  of  the  contract ;  and  it  is 
an  implied  condition  of  every  contract,  that  the  party  shall 
be  absolved  from  its  performance,  if  the  event  takes  place, 
which  the  existing  law  declares  shall  dispense  with  the 
performance.     The  contract,  in  the  opinion  of  the  Court, 
had  BO  greater  force  than  if  the  insolvent  act  had  been  in- 
serted in  it,  and  made  part  and  parcel  of  the  contract. 

I  do  not  perceive  the  very  great  force  of  this  last  argur 
roent ;  for  if  parties  are  to  be  supposed  to  contract  in  re- 
ference to  existing  laws,  they  must  be  presumed  to  mean 
laws  made  in  pursuance  of  the  constituiian.  But  the  ma- 
teriality of  this  distinction  between  an  insolvent  act  made 
to  affect  past,  and  one  confined  to  futui^  contracts,  had 
been  already  perceived  and  acknowledged  by  tfie  Judges 
of  other  Courts.  It  was  admitted  by  Ch.  J.  Parker ,  in 
Blanchard  v.  RusseUj  (13  Maes.  Rep.  I .)  and  by  Mr.  Justice 
Waskingtonj  in  Golden  v.  Prince.  (5  HdPs  L.  J.  502.) 
In  this  last  case,  the  insolvent  act  of  Pennsylvania  was 
passed  after  the  making  of  the  contract  upon  nMch  the 
defendant  was  sued ;  and  the  discharge  which  was  pleaded 
in  bar,  was  overruled.  It  was  held,  that  the  law  was  unr 
constitutional  in  relation  to  that  particular  case,  because 
it  impaired  the  obligation  of  the  contract  by  discharging 
the  debtor,  to  use  the  language  of  the  learned  Judge, 
*^  from  the  payment  of  bis  debts,  due  or  contracted  before 
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the  passage  of  the  law."    He  admitted,  that  a  law,  pros-      1823. 
pective  in  its  operatioD,  onder  which  a  contract  after-  ^'^^^Sf'^^ 
wards  made  might  be  avoided  in  a  way  different  from 
that  praoided  by  the  parties^  would  be  clearly  constitu- 
tional. 

A  great  deal  may  be  said  against  the  policy  of  insolvent 
laws,  which  go  to  discharge  the  debtor  absolutely  from 
his  debts,  though  they  are  prospective  in  their  operation ; 
and  such  considerations  are  proper  for  the  le^slative 
power,  when  passing  upon  such  laws.  Good  iaiih  should 
be  earnestly  taught,  and  religiously  observed,  not  only  on 
the  part  of  government,  but  in  the  dealings  of  individuals 
with  each  other;  and  the  interference  of  the  law  to  dis- 
charge a  party  from  the  obligation  of  his  contract,  fairly 
and  freely  made,  without  the  consent  of  the  party  entitled 
to  performance,  and  without  performance,  is,  in  itself,  a  strong 
measure,  and  of  dangerous  influence,  and  requires  a  pressing 
necessity  to  justify  it.  In  the  language  of  the  report,  which  I 
had  the  honour,  in  connexion  with  the  Judges  of  the  Supreme 
Court,  to  submit  to  the  Legislature  of  this  State,  on  the 
22d  o(  January^  1819,  ^*  a  permanent  insolvent  act,  made 
expressly  for  the  relief  of  the  debtor,  and  held  up  daily  to 
his  view  and  temptation,  and  when  its  main  object  is  to 
set  him.for  ever  free  from  his  debts,  has  a  powerful  tendency 
to  render  him  heedless  in  the  creation  of  debt,  and  careless 
as  torpayment  It  induces  him  to  place  his  hopes  of  relief 
rather  in  contrivances  for  a  discharge,  than  in  increased 
and'Severie  exertions  to  perform  bis  duty."  I  have  no 
doubt  that  insolvent  and  bankrupt  laws  have  an  unfa- 
vourable e&ct  opon  the  morals  of  the  community ;  and 
that,  though  it  may  be  a  discouraging  check  to  industry 
and  enterprise,  t6  sul^ect  the  future  acquisitions  of  a 
bankrupt  or  insolvent  debtor  to  the  payment  of  his 
debts,  according  to  the  rule  of  the  cettio  banorum  of 
the  Roman  law,  the  evils  resulting  from  the  practice  of 
a  complete  release  pf  the  debtor,  are  much  greater. . 
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1823.  But  these  are  questtontf  of  policy,  properly  addressed  to 

the  legislative  power,  and  they  have. do  direct  concern 
with  the  judicial  inquiry,  as  to  the  true  constmction  of  the 
_  prohibition,  not  to  pass  ''  laws  impairing  the  obligaidon  of 
contracts."    There  are  many  considerations  whi<;^^^appear 
to  me  to  be  very  embarrassing  to  the  argameot^  kt^support 
of  the  proposition,  that  the  insolvent  lam  opeibting  upon 
contracts  in  juturo^  is  also  unconstitutional  and  void,  if  it 
goes  to  discharge  both  the  person  and  the  futare  property  - 
of  the'  debtor*    A  prohibition  to  impair  by  law  the  obli<4 
gation  of  a  contract,  would  seem,  from  the  plain  meaning  of^ 
the  esqpression,  to  refer  to  laws  'aftcting  existing  contridts. 
All  civil  contracts  are  subject  lo  the  regulations  of  die  law- 
giver ;  and  a  contract  cannot  well  create  a  civil  obligation 
in  a  BMMle  not  permitted,  and  to  aa  eiltent  beyond  that  pre- 
scribed by  the  established  law  of  the  land,  existing  when 
the  contract  was  madoi ,  The  prohibition  would  not  surely 
have  prevented  tbetfwssing  the  statute  of  frauds,  declaring 
I  that  i|o  interest  in  land  should  thereafter  pass  by  a  parol 
contract,  and  that  no  person  should  be  bound  by  a  parol 
promise  to  answer  for  die  debt  of  another.    The  Legisla* 
ture  .have  a  right  to  prescribe,  according  to  their  sdund  dis- 
credon,  the  terms  and  conditions  upon  which  persons  shall 
be^  thereafter,  bound  by  their  contracts.    The  Legislature 
may  apply  the  principle  of  the  e^iio  htmarum^  and  dis- 
charge the  person  of  the  debtor.    This  is  conceded ;  and 
yet  to  diminish  the  extent  of  the  remedy  materially,  would 
seem  to  impair  the  oUigadon  of  the  contract.    If  this  be  de- 
nied, why  may  not  the  remedy  be  still  finrther  narrowed,  and 
specific  parts  of  the  property  exempted  i    This  has  been 
done,  from  time  to  time,  as  to  articles  of  necessity ;  and 
what  precise  limits  can  we  asugn  to  the  discredon  of  the 
Legislature  f    If  they  may  exempt  one  ardcle  of  properQr, 
why  not  another  f    If  they  may  take  away  the  remedy  by 
a  ca.  ta.f  why  may  they  not  take  away  the  remedy  by  a 
fi.  fa.  ?    Utor  permisio— Hfemo  unum^  demo  eiiam  unam. 
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All  these  things  may  be  done  without  any  difficolty,  in  re-       1883. 
spect  to  future  debts,  created  after  the  regulations  of  the 
law ;  ,but  I  should  doubt  whether  even  the  remedy,  in  any 
point  of  view,  or  of  any  description,  can  be  essentially  di- 
minished as  to  antecedent  contracts. 

The  contemporary  exposition  of  the  constitution  on  this  ^J^^  "^^^^l 
point,  and  the  uniform  practice  nnder  that  exposition,  ap-  tive  in  iu  ope- 

^       .  ■  ...        ration,  !•  con- 

pear  to  me  to  furnish  a  very  strong  argument  against  that  stitution&i. 

construction,  which  would  apply  the  prohibition  to  prospec- 
tive insolvent  laws.  We  have  good  reason  to  believe  that 
the  construction  now  under  review,  was  not  originally  in 
the  contemplation,  either  of  the  convention  that  made,  or 
of  the  convenUons  which  ratified  the  constitution. 

Insolvent  laws,  to  the  extent  of  the  act  of  1813,  existed, 
and  were  in  use,  when  the  constitution  of  the  United  States  « 
was  adopted.  No  person  supposed  they  were  repealed  by  the 
adoption  of  the  constitution.  They  have  been  kept  in  nse 
ever  since,  without  the  suggestion  of  a  doubt  as  to  their  va- 
lidity. It  did  not  occur  to  any  person  at  that  period,  that 
Congress  might  and  ought  to  pass  bankrupt  laws,  discharg- 
ing bankrupt  merchants  from  tbeur  debts,  and  that  the  State 
Legislature  could  not  pass  or  continue  insolvent  laws,  dis- 
charging any  .other  class  of  unfortunate  debtors,  upon  the 
same  terms,  without  a  violation  of  civil  and  moral  obliga- 
tion. No  objection  had  been  raised,  as  far  as  I  recollect,  to 
the  constitutionality  of  these  insolvent  laws,  by  the  judiciary 
of  this  or  of  any  other  Sute,  or  by  that  of  the  United  States^ 
until  the  decision  in  Sturges  v.  Crawnisuhield.  I  have  al« 
ready  alluded  to  the  opinions  of  the  Chief  Justice  of  JHGeu- 
$aehu$etti,  and  of  Justice  fVoihtngtoni  and  I  may  add,  the 
judicial  opinions  in  Adams  v.  Storey^  {6' Hairs  L.  J.  474.) 
and  in  the  case  of  the  Farmers  and  Mechanic's  Bank  v* 
Smithy  {ib.  547.)  as  well  as  in  several  other  early  cases 
before  the  federal  Court,  referred  to  by  Mr.  Hunter ,  in  his 
argument,  in  Sturges  v.  Crowninshidd^  to  show  that  such 
laws  were  held  to  be  valid.    In  this  State  there  was  a  per- 
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1823.  manent  insolvent  act  in  existence  when  the  constitotion  of 
the  United  States  was  adopted  ;  and  I  presume,  and  I  think 
I  know,  it  never  occurred  to  any  person  at  that  period,  that 
the  law  was  overruled  or  affected  by  the  clause  in  ques- 
tion. Judge  Chase,  and  Judge  Paterson,  in  Calder 
v.  Bally  (3  Dallas,  386.)  both  declared,  that  if  the  pro- 
hibition in  the  constitution  against  ex  past  facto  laws  ex-» 
tended  to  laws  affecting  contracts  as  well  as  crimes  and 
penalties,  the  other  prohibition  in  the  constitution,  not  to 
pass  any  laws  impairing  the  obligation  of  contracts,  would 
have  been  unnecessary  or  useless.  But  why  useless,  if  the 
prohibition  also  applied  to  laws  made  to  operate  upon  con- 
tracts in  future  ?  Those  learned  judges  evidently  did  not 
carry  the  construction  to  that  extent.  The  act  of  this  State, 
of  March,  1788,  was  amended  on  the  13th  o(February,  1789, 
after  the  constitution  was  adopted,  and  the  amendment  as- 
sumes the  act  itself  to  be  valid.  We  have,  therefore,  a  usage 
of  thirty  years,  founded  on  a  contemporary  and  uncontra- 
dicted and  continually  acknowledged  exposition  of  the  con- 
struction. Such  a  settled,  practical,  contemporaneous  con- 
struction, is  evidence  of  universal  and  uniform  acquiescence 
in  that  sense  of  the  instrument  which  was  assumed  in  the 
first  instance ;  and  upon  a  constitutional  question  affecting 
most  deeply  the  rights  of  property,  the  authority  of  law, 
and  the  powers  of  the  State  governments,  such  an  exposi- 
tion presses  upon  my  mind  with  insurmountable  weight. 
Whatever,  therefore,  might  be  the  better  opinion,  if  the  ques- 
tion was  res  integra,  and  there  had  been  no  usage  on  the 
subject,  I  feel  myself  bound  by  a  construction  settled  by 
such  usage,  except  so  far  as  it  may  have  been  directly  con- 
trolled by  a  decision  in  point,  made  by  the  supreme  judicial 
authority  of  the  Union.  I  shall,  therefore,  follow  the  course 
adopted  by  the  Supreme  Court  in  Bush  v.  Mather,  and 
consider  the  case  of  Sturges  v.  Crowninshield  an  authority 
to  the  extent  of  the  facts  in  that  case,  and  no  further.  It  is 
an  authority,  then,  to  this  extent,  that  an  insolvent  law  of 
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this  StatCf  discharging  a  debtor  from  his  contract  existing       182S. 
when  the  law  passed^  so  that  hisfiUure  property  could  not 
he   touched^  is  unconstitutional^  and   the  discharge  void. 
That  decisien,  then,  does  not  reach  the  present  case. 

But  the  decision  in  M^MiUan  v.  MJ^eUl^  at  the  same 
term  of  the  Sapreme  Court  of  the  United  States,  (4  Whea* 
ton,  209.)  went  a  step  further,  and  held,  that  a  discharge 
under  an  insolvent  law,  existing  when  the  debt  was  con- 
tracted, was  equally  void,  and  within  the  principle  of  the 
decision  in  Sturges  v.  Crowninshidd*  This  was  a  case, 
however,  of  a  discharge  under  the  insolvent  law  of  a  differ- 
ent government  from  that  in  which  the  contract  was  made. 
The  plaintiff  resided  in  South  Carolina,  and  gave  a  custom 
house  bond,  in  JVovem&er,  1811,  with  the  defendant,  also 
a  citizen  of  jS.  C,  as  his  surety.  The  bond  was  paid,  af- 
ter suit  and  judgment,  by  the  defendant,  in  1813.  The 
plaintiff,  afterwards,  removed  to  ffeto^OrUans,  and  was  dis- 
charged  in  1815,  both  as  to  person,  and  present  and  future 
property,  from  all  his  debts,  under  an  insolvent  law  of  the 
State  of  Louisiana,  passed  in  1808.  He  was  sued  in 
Louisiana,  in  1817,  by  JIf  AieU,  and  pleaded  his  discharge 
under  the  Louisiana  act,  and  the  plea  was  overruled  on  de- 
murrer, by  the  Circuit  Court  of  the  United  States,  for 
that  district,  and  the  judgment  affirmed  by  the  Supreme 
Court  of  the  UniUd  States.  The  Court  said,  that  the  cir- 
cumstance of  the  State  law,  -under  which  the  debt  was  at- 
tempted to  be  discharged,  having  been  passed  &{/br6  the  debt 
was  contracted,  made  no  difference  in  the  application  of  the 
principle  of  the  former  decision. 

Here,  also,  the  principle  of  the  decision  seems  to  be  more 
general  and. extensive  than  the  facts  in  the  case  required. 
Do  the  Court  mean  to  say,  that  if  the  debt  had  arisen  in 
Ijouisiand,  between  persons  residing  there,  the  discharge,  un- 
der a  pre-existing  law,  would  have  been  equally  unavailing  ? 
Are  we  bound  to  regard  this  decision,  as  an  authority  to 
that  extent  ?    If  we  are,  then  there  is  an  end  of  all  State 
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1823.  insolvent  laws,  that  gCTto  extinguish  theremedy  against  the 
future  property  of  th^  <}ebtor,  and  insolvent  laws  are  re- 
duced to  the  level  of  the  catio  bonorufh  of  the  civil  law. 
But  it  is  certainly  "best  and  safest,  for  the  reasons  which 
have  been  already  mentioned,  to  confine  the  iiiifaority  of 
this  case,  ta  the  facts  upon  which  the  decieion  was  maf^s  ^nd 
to  consider  the  Court  as  intending  only  to  decide,"' that  a 
debt  created  in  South  CaroKnOy  between  citizens  of  that 
State,  ^iras  not  to  be  discharged,  and  the  remedy  extin- 
^tsbed,  by  the  discharge  of  the  debtor,  under  the  insol- 
vent law  of  another  State.  If  the  suit  had  been  brought  in 
^; '  the  Coart  of  another  State,  or  another  district,  than  that  in 
V  iwbich  the  discharge  was  obtained,  there  would  have  been 
'V>  no  difficulty  in  acceding  to  the  decision ;  for  it  is  well  set- 
tled,'dial  a  debt,  contracted  in  one'countrj^,  cannot  be  dis- 
cfiai*ged  by  the  bankrupt  laws  of  another,  so  as  to  bar  a 
suit  in  the  country  where  the  debt  was  contracted.  But 
we  have  always  considered  a  discharge,  under  our  own  in- 
solvent laws,  (assuming  them,  of  course,  to  be  constitution- 
al,) to  be  a  bar  to  suits  brought  here  upon  antecedent  con- 
tracts, wherever  made.  {Penniman  v.  MeigSy  9  Johns.  Rep, 
325.)  The  insolvent  act  of  1813,  expressly  extended  to 
foreign  contracts,  and  our  Courts  would  be  bound  to  regard 
as  valid  the  discharges  under  it,  even  as  to  such  contracts, 
unless  the  law  itself  be  against  the  constitution  ofthe*United 
States.  But  it  is  impossible,  upon  a  comparison  of 'fhbts^ 
to  avoid  considering  the  case  of  Penniman  v.  MeigSj '  as 
overruled  by  that  of  MMiUan  v.  MNeill.  If  the^  dis- 
charge in  Louisiana  would  have  been  valid,  and  firee  frotn 
any  constitutional  objection,  in  a  Court  of  that  State,  it 
would  have  been  equally  so  in  a  Court  of  the  United  States 
sitting  in  that  State.  The  laws  of  the  several  States  (except 
where  the  constitution  and  laws  of  the  Union  shall  other- 
wise require)  are  to  be  regarded,  as  well  upon  principles  of 
comity  and  policy,  as  under  the  judicial  act  of  Congress, 
as  rules  of  decision  in  the  Courts  of  the  United  States^  in 
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cases  where  they  apply.    But  it  has  been  adjudged  that  a       1823. 
discharge  in  Louisiana  is  unconstitational  and  void,  so  as 
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not  to  be  a  bar  even  in  Louisiana^  in  respect  to  a  debt  con-  ^^  v. 
tracted  in  another  State ;  and  it  necessarily  follows,  that  the 
discharge  pf  W.  S.  fy  S.  Hofckkiss,  under  the  insolvent  act 
of  this  State,  is  not  a  bar,  even  in  this  State,  to  an  action 
upon  a  contract  made  or  debt  contracted  in  Connecticut, 
between  parties  residing  there  at  the  time. 

The  subsequent  case  of  the  Farmers  and  Mechanic's 
Bank  of  Pennsylvania  v.  Smithy  (6  WhedionU  Rep.  131.) 
declared,  that  though  the  parties  were  citizens  of  the  same 
State,  when  tlie  contract  was  made,  and  continued  such  to 
the  bringing  of  the  suit,  it  made  no  difference  in  the  appli- 
cation of  the  principle  of  the  former  decisions,  as  the  con- 
stitution of  the  United  States  was  equally  binding  on  all 
the  Courts  and  all  the  citizens.  But  here  also  the  facts 
were  more  narrow  than  the  general  doctrine  of  the  Court, 
for  the  insolvent  act,  in  that  case,  was  passed  subsequent  to 
the  contract;  and  I  must  once  more  advert  to  the  rule,  that 
a  case  is  no  authority  beyond  the  facts  that  called  for  the 
decision. 

It  results,  then,  from  the  decisions  at  Washington,  that 
valid  discharges,  under  an  insolvent  act,  must,  at  all 
events,  be  confined  to  the  case  of  debts  contracted  after  the 
passing  of  the  act,  and  which  were  contracted  within  this 
State.  Whether  the  principles,  declared  in  the  case  of 
Sturges  V.  Crowninshieldy  are  to  be  more  extensively  ap- 
plied, so  as  to  reach  and  control  this  remaining  power  of 
the  insolvent  act,  I  am  not  prepared  to  say.  It  would  not 
be  in  my  power,  according  to  my  present  view  of  the  sub- 
ject, to  carry  these  principles  to  that  extent.  It  is  sufficient 
for  the  present,  to  observe,  that  the  case  is  not  an  au<* 
thority  for  that  purpose ;  and  I  willmgly  leave  the  fiir* 
ther  application  of  its  doctrine  to  the  consideration  and 
judgment  of  the  Supreme  Court  of  the  United  States, 
whose  deciuons,  even  when  we  do  not  entirely  assent  to 
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1823.  th^m,  uever  fail  to  excite  reverence,  as  well  as  command 
obedience.  And,  in  this  concluding  period  of  my  judicial 
life,  I  cannot  do  better  than  to  add  my  humble  testimony 
HoTCHKisB.  ^Q  ^j,g  character  which  that  Court  sustains,  and  to  the 
confidence  which  it  ought  to  inspire.  It  has  been  firequently 
called  to  the  examination  of  national  questions  of  great 
difficulty,  extreme  delicacy,  and  of  infinite  importance; 
and  it  is  in  the  habit  of  discussing  them,  not  only  in  a 
masterly  manner,  and  with  magnanimous  firmness,  but 
with  a  very  engaging  moderation,  a  visible  anxiety,  and 
profound  meditation.  Principles  arising  on  constitutional 
and  public  law,  have  been  defined,  explained,  and  enforced, 
with  such  clearness  of  perception  and  depth  of  reasoning, 
and  such  a  fitness  and  force  of  illustration,  that  if  we  have 
not  been  able  to  concur  in  all  their  conclusions,  we  have 
never  ceased  to  admire  the  strength  and  temper  of  the 
decisions. 

The  following  order  was  entered : 

''  It  is  ordered,  that  the  decree  pronounced  at  the  first 
hearing,  in  respect  to  the  two  defendants,  fV.  S.  fy 
S.  HoichkisSf  be  vacated,  and  that  they  account  to  the 
plaintifi"  for  the  sum  of  1 803  dollars  and  28  cents,  the 
amount  admitted  to  have  been  received  for  H.  S.  Beachf 
together  with  interest  thereon,  from  the  1st  of  January,  1814, 
and  that  they  pay  to  the  plaintiff'  his  costs  as  against  them, 
and  that  the  bill,  as  to  the  other  defendants,  be  dismissed, 
with  costs.'' 
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1823. 


JSROMX 
V. 


Jerome  and  others  against  Ross.  robs. 


An  injunction  is  not  granted  to  restrain  a  mere  trespass,  where  the 
injury  is  not  irreparable  and  destructive  to  the  plaintifiTs  estate, 
but  is  susceptible  of  perfect  pecuniary  compensation,  and  for  which 
the  party  may  obtain  adequate  satisfaction,  in  the  ordinary  course 
of  law. 
It  must  be  a  strong  and  peculiar  case  of  trespass,  going  to  the  destruc 
tion  of  the  inheritance,  or  where  the  mischief  is  remediless,  to  en- 
title the  party  to  the  interference  of  this  Court  by  injunction. 
The  Canal  Commi$9umers  being  authorized  by  the  act  (sess.  44. 
ch.  78.)  to  complete  the  lock  and  dam  commenced  in  the  Hudson 
river,  between  WcEUrfhdw[kA  ^^»  in  order  ''to  connect  the  Cham- 
plain  canai  with  sloop  navigation,"  the  lock  and  dam  became  con- 
nected with  and  part  of  that  canal ;  and  the  canal  commissioners, 
therefore,  under  the  act  relative  to  canals,  (sess.  40.  ch.  262.)  which 
authorized  the  canal  commissioners,  by  their  agents.  Sec. ''  to  enter 
upon,  take  possession  of,  and  use  any  lands,  waters  and  streams,  ne- 
cessary  for  the  prosecution  of  the  improvements  intended  by  the  act, 
and  to  make  all  such  canals,  feeders,  dykes,  locks,  dams,  and  other 
works  and  devices,  as  they  may  think  proper  for  making  said  im- 
provements, doing,  nevertheless,  no  unnecessary  damage,"  and 
the  act  (sess.  46.  ch.  £02.  s.  3.)  which  authorizes  them  to  enter 
upon  any  lands  contiguous  to  the  canals,  or  the  works  connected 
therewith,  and  to  dig  for,  work,  get  and  carry  away,  and  use,  all 
such  stone,  gravel,  clay,  and  timber,  and  other  materials,  as  might 
be  necessary  or  proper,  in  their  opinion,  for  the  reparation  of  the 
canals,  or  the  works  connected  therewith,  doing  as  little  damage 
thereby,  as  the  nature  of  the  case  would  permit,  may  lawfully  enter 
on  land  near  the  Hudson  for  the  purpose  of  breaking  up  stones  from 
a  ledge  of  rocks,  in  the  side  of  a  hill,  sixty  rods  from  the  river,  and 
which  stones  were  necessary  for  filling  up  and  completing  the  lock 
and  dam  in  the  river,  by  which  the  Ckamplain  canal  was  to  be 
completed  and  connected  with  the  sloop  navigation ;  and  this  coiurt 
will  not  grant  an  injunction  to  restrain  them,  or  their  agents,  from 
so  entering  on  the  land  of  the  plaintiif,  and  breaking  up  and  carry- 
ing away  the  stones,  &cc. 

THIS  cause  came  before  the  Court,  oo  appeal  from  an  j^^  ^sth  anu 
interlocutory  decree  of  the  honourable  JViUiam  A.  Duer,        ^^'^ 
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1823.  Judge  of  the  Circait  Court  of  the  diird  circuit,  under  the 
act  passed  April  17,  1823,  dividing  the  state  into  circuits, 
and  vesting  equity  powers  in  the  Circuit  Judges,  (a)    The 


(a)  This  act,  (sess.  46.  ch.  132.)  pursuant  to  the  fifth  section  of  the 
fifth  article  of  the  new  constitution,  divided  the  state  into  eight  cir- 
cuits, corresponding  in  extent  with  the  eight  senatorial  districts.  The 
10th  section  of  the  act  declares,  that  '*the  Circuit  Judges  shall  have, 
within  the  limits  of  their  respective  circuits,  concurrent  jurisdiction 
with  the  Chancellor  of  this  state,  of  all  matters  and  causes  in  equity, 
of  every  description  and  character,  subject,  however,  in  all  cases,  to 
the  appellate  jurisdiction  of  the  Chancellor."  The  15th  section  de- 
clares, ^  that  it  shall  and  may  be  lawful  to  appeal  from  any  final  de- 
cree of  either  of  the  Circuit  Judges,  to  the  Chancellor  of  this  state, 
saving,  however,  to  the  party  appealing,  and  to  the  appellee,  before 
the  Chancellor,  all  exceptions  taken  and  reserved  in  the  Court  of  the 
Circuit  Judges,  to  any  interlocutory  order  or  decree.  And  it  shall 
be  lawful  for  either  party  to  appeal  to  the  Chancellor  from  any  in- 
terlocutory decree  of  any  Circuit  Judge ;  but  there  shall  be  no  appeal 
from  any  interlocutory  decree  of  any  Circuit  Judge,  before  a  final  de* 
cree  in  the  cause,  unless  such  Circuit  Judge  shall  certify  that  such 
interlocutory  decree  involves  the  merits  of  the  cause,  and  that  there 
may  be  ground  for  appealing ;  and  the  Chancellor  shall  hear  and  de^ 
cide  such  appeal,  in  a  summary  manner ;  and  if,  by  his  decision,  fur- 
ther proceedings  in  the  same  cause  shall  be  necessary,  the  same  shall 
be  remanded  to  the  Circuit  Judge,  for  such  further  proceeding ;  and 
if  the  cause  be  remanded,  no  appeal  shall  be  taken  to  the  Court  for  the 
Trial  of  Impeachments  and  the  Correction  of  Errors,  from  any  decree 
6f  the  Chancellor,  until  such  further  proceedings  and  a  final  decree 
be  had  in  the  cause  ;  and  further j  that  in  all  appeals  from  the  said 
Circuit  Judges,  or  either  of  them,  to  the  Chancellor,  it  shaD  be  the 
duty  of  the  Circuit  Judge,  to  return  to  the  Chancellor  all  the  proceed- 
ings had  before  him,  including  the  testimony  taken,  and  certified  co- 
pies of' all  rules  and  orders,  entered  by  direction  of  the  said  Court  so 
appealed  from ;  and  that  it  shall  be  the  duty  of  the  Chancellor  to  pro- 
ceed on  such  appeal,  and  pronounce  judgment  thereon ;  and  that  it 
shall  and  may  be  lawful  for  the  Chancellor  to  enforce  his  decree,  in 
any  cause  so  brought  before  him  by  appeal,  and  decided  by  him,  in 
like  manner  as  if  the  same  had  been  originally  commenced  in  the 
Court  of  Chancery ;  and  that  the  time,  form  and  mode  of  filing  such 
appeals,  shall  be  regulated  by  the  Chancellor  of  this  State,  subject  to 
Alteration  by  the  Legislature  from  time  to  time." 
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bill  filed  by  Ross  (appellee)  in  the  court  below,  against  Je*  1823. 
rome  and  others,  stated,  that  the  plaintiff  was  seised  and 
possessed  of  two  certain  lots  of  land  in  Trot/j  and  of  an 
undivided  fifth  part,  as  tenant  in  common,  of  two  other  lots, 
&€.,  on  which  there  is  an  extensive  ledge  of  stone  and  mass 
of  rock,  &C.  That  on  the  23d  of  May  last,  and  divers 
times  between  that  time  and  the  filing  of  the  bill,  the  de- 
fendants, without  the  consent  and  against  the  will  of  the 
plaintiff,  entered  upon  the  said  lots,  and  with  cattle,  imple- 
ments, powder,  be.  dug  up,  he.  and  removed  large  parcels 
of  stone,  and  applied  the  same  for  building  a  dam  in  the 
Hudson  river,  near  to  the  north  line  of  the  city  of  Troy. 
That  the  plaintiff  has  commenced  several  actions  at  law, 
in  a  Court  of  record,  to  recover  damages  for  the  injuries, 
&c.  That  he  brought  a  suit  before  a  Justice  of  the  Peace 
against  J.  jR.  Fl  and  JV.  C,  two  persons  employed  in  dig- 
ging and  carrying  away  stone,  for  four  or  five  days,  be. ;  and 
a  verdict  and  judgment  were  given  for  the  plaintiff,  on  the 
28thof Jttfie  last,  for  25  dollars,  beingabout  half  of  the  value 
of  the  stone,  be.  That  Jv.,  one  of  the  defendants,  ap- 
peared and  pleaded  for  the  defendants  in  that  suit,  who 
proved  on  die  trial,  that  they  acted  under  the  direction 
of  the  defendants  in  this  suit,  or  some  of  them ;  and 
that  the  defendants  K.  J3.  and  Xf.,  had  entered  into  a  con- 
tract to  build  the  dam  ;  and  that  the  defendant,  Jerome^ 
assumed  to  act  as  engineer,  and  had  taken  possession  of 
the  ledge  of  rocks,  and  directed  the  others  to  take  the 
stone  for  building  the  dam,  be. ;  and  more  than  twenty 
teams,  and  a  great  number  of  men,  were  employed  in 
digging  up  and  carrying  away  stone,  be.  That  after  the 
verdict  and  judgment,  to  wit,  on  the  30th  of  June  last,  the 
plauntiff  found  the  defendant,  £<.,  on  the  ground,  with  a 
great  many  labourers,  taking  and  removing  stone,  be. ; 
and,  though  prohibited  by  the  plaintiff  and  the  other  tenants 
in  common,  he  refused  to  desist ;  and  the  defendants  still 
continue  with  their  teams  and  servants  to  dig,  take,  and 
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1823.  carry  away  the  stone,  declaring  that  they  will  not  desist, 
nor  pay  for  the  stone,  be.  That  suits  at  law  are  an 
inadequate  remedy  for  the  irreparable  injuries  of  which  the 
plaintiff  complains,  in  the  wrongful  taking  and  destruc- 
tion of  his  property,  which  cannot  be  replaced  or  restored. 
That  the  lots  of  land,  from  which  the  stone  is  taken,  are 
not  contiguous  to  the  Hudson  river,  but  are  more  than 
sixty  rods  from  the  bank,  between  which  and  the  lots 
there  is  a  public  highway,  besides  several  building  lots 
intervening.  That  the  defendants  intend  to  use  the  stone, 
without  leave,  in  completing  the  dam,  for  which  more  than 
a  thousand  loads  are  requisite ;  and  it  would  involve  the 
plaintiff  in  great  peril  and  trouble,  if  he  should  pursue  his 
legal  remedies.  That  the  defendants  pretend,  that  they 
are  acting  on  behalf  of  the  State  of  ^ew-Tark,  and  by 
authority  of  the  statutes  relative  to  canals,  whereas^their 
acts  are  wholly  unauthorized.  Prayer j  for  an  injunction, 
be,  and  for  general  relief.     * 

July  I5th.    The  injunction  was  allowed. 

The  defendants,  in  their  answer,  admitted  the  seisin  of 
the  plaintiff,  and  of  the  other  tenants  in  common,  as 
charged  in  the  bill.  They  stated,  that,  on  the  3d  otMay 
last,  eight  persons  (named)  entered  into  a  contract  with 
Samuel  Toung^  one  of  the  Canal  Commissioners,  to  com- 
plete the  lock  and  dam  on  the  Hudson  River,  be.  That 
it  was  expressly  understood  between  the  contractors  and 
the  Canal  Commissioners,  that  the  materials  for  filling  in 
the  dam  should  be  furnished  to  the  contractors  from  the 
rocky  hill  near  the  dam,  and  from  which  materials  for  that 
purpose  had  been  previously  obtained,  without  objection 
on  the  part  of  the  owners,  under  the  direction  of  the  en- 
gineer, and  by  virtue  of  several  statutes ;  and  it  was  co- 
venanted by  the  contractors,  that  the  lock  and  dam  should 
be  completed,  in  a  permanent  and  substantial  manner,  by 
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the  1st  day  of  October  next.  That,  on  the  20th  of  May  1823. 
last,  the  contractors  entered  into  a  sub-contract  with  the 
defendants,  L.  B.  and  R.  K.,  for  the  completion  of  the 
dam,  &c.,  under  the  direction  of  the  engineer,  by  the  1st  ^ 
day  of  September  next.  That  the  erection  and  construe* 
tion  of  the  dam  are  absolutely  necessary  for  the  completion 
of  the  Champlain  canalj  inasmuch  as  part  of  the  canal, 
adopted  by  the  Canal  Commissioners,  can  be  supplied 
with  the  necessary  quantity  of  water  in  no  other  way ; 
and  the  Commissioners  have  taken  the  possession  and 
control  of  the  dam,  and  the  lock  connected  with  it,  upon 
the  terms  and  under  the  provisions  of  the  act  of  the  Legis- 
lature, entitled,  ''  An  act  respecting  the  navigation  of  the 
Hudson  river  between  Troy  and  Waterfordi'^  passed 
Jlfarc&  9,  1821 ;  and  the  works  mentioned,  are  an  essen- 
tial part  of  the  Canal.  That  the  defendant,  Jerome^  by 
the  appointment  of  the  Canal  Commissioners,  is,  and  from 
the  Ist  of  May ^  1823,  has  been,  the  principal  engineer  on 
the  Champlain  canal^  and  in  the  employment  of  the  Canal 
Commissioners ;  and  as  such  engineer,  and  by  the  au- 
thority of  the  statutes,  &cc.,  he  entered  upon,  and  located 
a  sufficient  quantity  of  a  certain  rocky  hill  near  the  dam, 
for  the  purpose  of  getting  good  and  substantial  materials, 
&CC.,  to  be  used  in  the  erection  and  completion  of  the 
dam,  and  directed  the  defendants,  the  sub-contractors,  to 
enter  upon,  break  up,  and  take  away  the  rock  for  these 
purposes ;  and  which  location  was  seen  and  approved  of 
by  S.  Y.J  the  acting  Canal  Commissioner  on  the  Cham'- 
plain  canal.  The  defendants  admitted  the  entry  on  the 
plaintiff's  land,  and  the  digging,  hc.j  without  any  other 
license  than  that  received  from  the  public  agents.  That 
the  stones  have  been  taken  along  the  foot  of  the  east  side 
of  the  hill,  for  about  ten  rods  in  length,  and  penetrating 
into  the  side  of  the  hill  about  thirty  feet ;  and  that  the 
foot  of  the  hill  crosses  the  lots  of  the  plaintiff,  he.  They 
admitted  the  suit  and  judgment  stated  in  the  bill ;  but, 
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1823.  being  advised  that  the  judgment  was  erroneoas^  thcfy  had 
brought  a  certiorari  to  reverse  it.  They  alleged^  that  the 
stone  and  rock  broken  up  and  tak^i  away  are  of  no  use,  ex* 
'^°*^'  cept  for  some  such  purpose  as  that  to  which  they  have  been  ap- 
plied; and  are  of  no  use  for  buildings  or  enclosures;  and  that 
the  injury  to  the  plaintiff  is  merely  nominal.  They  admitted 
that  they  told  the  plaintiff  that  they  would  not  pay  for  the 
stone  :  That  it  will  t^ke  above  5000  loads  of  stone  to  com- 
plete the  work,  and  there  was  nearly  a  sufficient  quantity 
bnriien  up  and  lying  on  the  premises,  for  the  completion  of 
the  dam,  &c.,  and  that  the  expense  of  breaking  them  up 
had  been  above  800  dollars.  That  if  the  work  should  be 
delayed  until  a  freshet  in  the  river,  before  the  tirob^  curbs 
which  had  been  sunk,  were  filled  in,  the  work  would  be  en- 
dangered, and  the  canal  could  not  be  completed  this  season, 
to  the  great  damage  of  the  contractors,  and  serious  detriment 
of  the  public,  as  the  free  use  of  the  canal  depends  on  the 
completion  of  the  work.  They  admitted  that  the  injuiy,  if 
any,  was  irreparable,  because  the  stones  could  not  be  re* 
stored  to  their  former  place;  but  they  denied  that  the  rocks^ 
in  the  ^tuation  in  which  they  were,  being  broken  up,  were 
of  any  great  value ;  and  alleged  that  the  laws  have  pro- 
vided sufficient  means  of  compensation,  without  troubletidme 
litigation.  They  admitted  the  location  of  the  rock  and  pre- 
mises, as  stated  in  the  bill,  tic. 

A  motion  was  "made,  on  the  21st  of  July ^  on  the  coming 
in  of  the  answer,  in  the  Court  below,  to  dissolve  the  injunc- 
tion, on  two  grounds:  1.  Because  the  injury  to  the  plain- 
tiff was  not  irreparable ;  and,  2.  Because  the  matter  set  up 
in  the  answer  was  no  justification. 

The  Judge  of  the  circuit  stated  at  large  his  reasons  for 
refusing  to  grant  the  motion,  and  which  are  contained  in 
the  following  opinion,  delivered  by  him,  and  transmitted^ 
with  his  certificate,  and  copies  of  the  proceedings,  &c.,  be»- 
fore  him,  to  the  Chancellor. 
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Opinion.     The  motion  to  dissolve   the  injunction  in       18S3. 
this  case,  rests  upon  two  grounds  : 

Ist.  The  want  of  equity  in  the  bill ;  and 

2d*  Upon  the  matter  of  justification  set  up  in  the  an- 
swer, 

1.  The  grounds  laid  for  the  injunction  in  the  bill  are, 
that  the  defendants  are  committing  irreparable  waste,  with- 
out any  pretence  of  title  or  right  to  the  occupation  of  the 
soil ;  and  that  the  plaintiff  has  no  adequate  remedy  at 
law,  without  bringing  a  multiplicity  of  suits ;  or,  at  all 
events,  that  the  mischief  may  be  completely  effected  before 
their  termination.  Since  the  disuse  of  the  common  law  ac- 
tions of  waste  and  estrepement,  the  more  easy  and  complete 
mode  of  proceeding  by  bill  in  equity,  to  stay  waste,  either 
threatened,  or  which  the  party  is  in  the  act  of  committing, 
and  for  an  account  of  such  as  may  have  already  been  done, 
has  been  particularly  favoured  by  the  Courts,  both  in  Eng- 
land and  in  this  country.  And  it  is  laid  down,  by  the 
present  Chancellor,  in  one  of  the  earliest  cases  before  him, 
{Kane  v.  Fandenburghy  1  Johns.  Ck.  Rep.  12.)  <<  that  it 
is  a  wholesome  jurisdiction,  to  bo  liberally  exercised  in  the 
prevention  of  irreparable  injury,  and  depends  on  much 
latitude  of  discretion  in  the  Court," 

The  Courts  in  England  were,  however,  for  a  long  time, 
extremely  strict  in  confining  the  relief  in  equity  to  cases  of 
tenancy,  founding  their  interference  in  restraint  of  waste  on 
the  privity  of  title  between  the  parties.  The  first  instance 
of  relaxation,  was  in  a  case  where  an  injunction  was  grant- 
ed, upon  a  forcible  entry,  against  the  commissioners  of  a 
turnpike  for  digging  gravel  on  land  of  the  plaintiff; 
but  this  seems  to  have  been  grounded  on  the  equity  of 
quieting  possession  merely.  {Hughes  v.  Merton  College^  1 
Ves.  188.)  The  rigour  of  the  ancient  rule  was  at  length 
further  relaxed,  upon  the  avowed  principle  of  enjoining  in 
matters  of  trespass^  where  irreparable  injury  is  the  conse* 
guence  ;  and  upon  the  authority  of  this  case,  Lord  Eldon 

Vol.  VIL  41 


Rosa. 


322  ,       CASES  IN  CHANCERY. 

1823.      granted  an  injanction  to  restrain  a  trespasser  from  digging 
^^^^^>^^^^  coal  upon  the  premises  of  another.  (MitcheU  v.  Dorsj  6 
•^"^"*      Fe*.  147.) 

Where  the  title  comes  in  question,  the  Court,  neverthe- 
less, requires  a  strong  case  of  destruction  to  be  made  out 
against  trespassers — ^a  case  of  irreparable  mischief,  which 
may  be  completely  effected  before  any  trial  can  be  had  as 
to  the  controverted  right.  {Eden  on  Injunction,  139.  7 
Ves.  308.  1  Johns.  Ch.  Rep.  318.)  But  where  the  plain- 
tiff's title  is  not  controverted,  it  is  considered  as  establish- 
ed, that  a  Court  of  equity  will  always  interpose  to  restrain 
irreparable  mischief.  {Eden  on  Injunction,  140.) 

Had  the  right  of  the  plaintiff  in  this  case  to  the 
premises  appeared  doubtful  from  the  bill,  or  had  the  bill 
disclosed  an  adverse  claim  to  the  land,  I  should  have  re- 
fused the  injunction,  unless  it  had  been  alleged,  that  the 
injury  would  have  been  complete  before  the  right  could 
have  been  settled  at  law;  in  which  case  1  should  have  di- 
'  rected  notice  of  the  application  to  have  been  given,  before 
ordering  the  writ.  But  1  consider  the  bill  as  presenting 
a  clear  case  of  irreparable  injury,  without  pretence  or  claim 
of  title  to  the  premises  ;  a  case,  in  which  it  is  evident,  from 
the  nature  of  the  injury,  that  the  remedy  at  law  must  be 
inadequate,  not  merely  from  the  necessity  of  resorting  to 
a  multiplicity  of  suits,  but  from  the  ineffectual  nature  of 
those  suits  in  preventing  a  continuance  or  repetition  of  the  ' 
injury.  Nor  am  1  now  induced,  from  the  argument,  to 
think  that  the  matter  of  the  bill  is  not  such  as  to  warrant 
the  exercise  of  the  jurisdiction  of  this  Court,  in  granting 
the  injunction. 

2.  It  remains,  therefore,  to  consider,  whether,  upon  the 
justification  set  up  in  the  answer,  the  writ  ought  to  be 
dissolved  or  modified.  The  answer  admits  the  entry  of 
the  defendants  upon  the  premises,  without  Uie  consent 
of  the  plaintiff;  the  digging,  breaking,  and  carrying 
'  ftway  of  the  stone ;  and  the  irreparable  nature  of  the  injury ; 
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but  denies  the  stone  to  be  of  any  great  value.  Hence  it  1823. 
has  been  argued  by  the  counsel  fqr  the  plaintiff,  upon 
the  authority  of  Allen  v.  Crobrofi,  {Barnard.  Ch.  Rep, 
373.)  that  inasmuch  as  the  defendants  admit  the  equity  of  ^ 
the  bill,  and  set  up  new  matter  of  defence  on  which  they 
.  rely,  the  injunction  ought  to  be  continued  to  the  hearing. 
But  the  rule,  I  apprehend,  cannot  apply  to  a  case  of  this 
kind,  in  which  the  substantial  merits  are  to  be  decided 
upon  this  motion  ;  and,  in  a  matter  so  much  in  the  discre- 
tion of  the  Court  as  the  dissolving  or  continuing  of  an  in- 
junction, I  should  certainly  not  feel  myself  bound,  in  the 
present  instance,  to  retain  it,  if  1  were  not  satisfied  that 
the  matter  relied  on  by  the  defendants  is,  in  itself,  insuf- 
ficient. They  claim  to  have  rightfully  entered  upon  the 
premises  in  question,  and  to  have  taken  the  stone  there- 
from, by  direction  of  the  Canal  Commissioners,  or  their 
agents,  under  the  authority  of  the  several  acts  of  the  Le- 
gislature relative  to  the  Erie  and  Ckamplain  canals;  they 
allege,  that  the  dam  in  the  Hudson  river,  to  the  construc- 
tion of  which  the  materials  have  been  applied,  is  absolutely 
necessary  for  the  completion  of  the  Ckamplain  canal, 
upon  the  plan  adopted  by  the  commissioners,  and  aver 
that  they  are  the  most  suitable  and  convenient  materials 
for  the  purpose  intended,  and  that  they  may  be  taken  with 
less  injury  to  the  owner  than  any  upon  the  same  side  of 
the  river. 

Their  right  to  take  them,  therefore,  depends  upon  the 
true  construction  of  the  acts  referred  to ;  and  although 
the  defendants  specify  no  one  of  those  acts  in  particular, 
nor  any  definite  part  or  portion  of  any  of  them,  yet  it  is 
abundantly  evident  from  the  answer,  (and  was  indeed  ad-  ^ 
mitted  by  one  of  the  counsel,  bn  the  argurtient,)  that  they 
mean  to  rely  on  the  3d  section  of  the  ^s^iot  April  15, 1817. 
(sess.  40.  c.  262.)  This  section  enacts,  "  that  it  shall  and 
may  be  lawful  for  the  said  Canal  Commissioners,  and  each 
of  them  by  themselves,  and  by  any  and  every  superin- 
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1833.  lendant,  agent,  and  engiDeer  employed  by  them,  to  enter 
upon,  take  possession  of,  and  use  all  and  singular  any 
lands,  waters,  and  streams,  necessary  for  the  prosecution 
of  the  improvements  intended  by  this  act."  Now,  whether 
the  dam  in  question  be  an  improvement  intended  by  this 
act,  I  do  not ^ mean  to  decide;  for  abhough  points  have 
been  raised  and  debated  by  the  plaintiff's  counsel,  with 
respect  to  the  distinct  nature  of  the  powers  vested  in  the 
Canal  Commissioners,  in  relation  to  the  ddm,  and  to  the 
omission  of  the  Legislature  to  extend,  as  in  other  cases, 
the  specific  powers  conferred  by  the  clause  above  cited,  to 
that  particular  work,  by  an  express  re-enactment;  yet 
from  the  view  I  have  taken  of  the  case,  it  will  be  unneces- 
sary for  me  to  consider  them.  If  it  shall  appear,  as  I  con- 
ceive it  will,  that  the  statute  referred  to  affords  no  warrant 
for  the  acts  set  forth  ii^  the  bill,  and  admitted  by  the 
answer,  it  would  be  useless  to  discuss  the  other  questions 
which  bcve  been  made :  for  if  all  other  grounds  were  con- 
ceded to  the  defendants,  they  would,  nevertheless,  fail  on 
that  on  which  they  place  their  ultimate  reliance. 

The  question  then  is,  whether,  according  to  the  true 
construction  of  the  act  of  1817,  any  other  power  was  in- 
tended to  be  conferred  on  the  commissioners,  than  that  of 
taking  such  lands,  be.  for  the  canal  improvements,  as  may 
be  necessary  to  be  permanently  appropriated  and  occupied 
as  the  site  and  tract  of  the  canals,  and  of  the  works  con- 
nected with  them,  which,  according  to  the  provisions  of  the 
same  section  of  the  act,  are  to  be  taken  and  paid  for  upon 
appraisement,  and  the  fee  simple  vested  in  the  State. 

The  defendants  contend,  that  much  more  than  this  was 
meant  by  the  Legislature,  and  that  the  commissioners  have 
authority,  under  the  act,  to  enter  upon  any  land  not  imme- 
diately contiguous  to  the  canals,  or  to  the  works  connected 
with  them,  without  any  design  of  permanent  appropriation 
and  acquisition  of  the  fee ;  but  for  the  mere  purpose  of 
carrying  away  such  materials  as  they  may  deem  most 
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suitahk  for  their  purpose,  and  most  convenient^  though  not       1823. 
absolutely  necessary  to  be  there  taken.  ^"^"^^^^ 

To  support  this  position,  they  refer  to  the  opinion  de-  ▼. 

livered  by  his  honour  the  Chancellor,  in  the  case  o( Rogers 
V.  Bradskawy  (20  Johns.  Rep.  735.)  decided  in  the  Court 
of  Errors,  in  February  last ;  but  a  careful  examination  of 
that  case  has  convinced  me,  that  there  is  nothing  in  it  to 
sustain  the  doctrine  thus  attempted  to  be  deduced  from  it. 
In  that  case,  the  plaintiff  in  error,  who  was  defendant  iq 
the  Court  below,  was  sued  in  an  action  of  trespass  for  en- 
tering upon  the  land  of  the  defendant  in  error,  and  cutting  and 
despoiling  timber  growing  thereon.  The  defendant  below 
justified  under  the  several  acts  relative  to  the  canals,  and  it 
was  shown  in  proof,  that  a  turnpike  road,  adjoining  the 
place  where  the  trespass  was  alleged  to  have  been  committed, 
was  unavoidably  encroached  upon  by  the  track  or  course 
of  the  canal,  and  that  another  road  was  indispensable  at 
that  place,  and  must  have  been  made  before  that  part  of  the 
canal  was  commenced ;  that  the  land  on  which  the  entry 
was  made,  was  a  necessary,  if  not  the  only  course  for  a 
road ;  that  it  was  staked  out  under  the  direction  of  the 
chief  engineer ;  and  that  the  defendant,  under  the  authority 
of  the  Canal  Commissioners,  and  in  pursuanceof  a  contract 
with  one  of  them,  was  putting  the  ground  in  the  form  of  a 
turnpike,  when  the  action  was  brought. 

Upon  these  facts,  his  honour  the  Chancellor  held,  in  op- 
position to  the  judgment  of  the  Supreme  Court,  (20  Johns. 
Rep.  103.)  that  the  plaintiff  in  error  was  justified  by  the 
act  of  Aprilj  1817,  and  also  by  an  act  passed  in  Aprils 
1820,  (sess.  43.  c.  202.)  declaring,  "  that  in  all  cases,  in 
which  it  should  be  deemed  necessary  by  the  principal  en- 
gineer, in  laying  out  the  line  of  the  canals,  or  any  work 
connected  therev^ith,  to  discontinue  or  alter  any  part  of  the 
public  road  or  highway,  on  account  of  its  interfering  with 
a  proper  location  or  construction  of  either  of  the  canals, 
the  engineer  shall  be  authorized  to  make  such  discontinu- 


326  CASES  IN  CHANCERY. 

1823.       ance  or  alteration,  provided  that  the  Canal  Commissioners, 
before  they  obstruct  the  passage  or  any  part  of  a  highway 
now  legally  established,  shall  open,  and  reasonably  work, 
,  in  order  to  render  it  passable,  such  part  of  the  said  high- 
way, as  may  be  new  laid  out  by  the  engineer." 

As  no  other  member  of  the  Court  of  Errors  assigned  rea- 
sons for  his  opinion,  it  is  impossible  to  determine  to  what 
extent  the  provisions  of  the  last  mentioned  statute  may  have 
operated  in  producing  the  unanimous  judgment  which  was 
rendered  in  that  case.  His  honour  the  Chancellor,  howe* 
ver,  considered  the  conduct  of  the  plaintiff  in  error,  equally 
defensible  under  the  act  of  1817.  1  not  only  bow  to  the 
authority,  but  assent  to  the  reasoning  of  that  opinion.  I 
merely  deny  its  application  to  the  case  before  me ;  for  the 
grounds  oo  which  his  honour  rests  his  decision,  are,  that 
the  land  taken  in  that  case  was  necessary  for  the  prosecu- 
tion of  the  improvement  intended  by  the  act ;  that  it  was 
permanently  appropriated  to  that  object ;  and  that  the  fee 
became  vested  in  the  State.  He  argues,  most  conclusively, 
that  if  the  plaintiff  had  no  power,  under  the  act  of 
1817,  to  make  such  a  substituted  road,  on  the  neighbouring 
ground,  in  place  of  the  turnpike  taken  for  the  canal,  they 
could  not  go  on  with  their  work.  The  line  of  the  canal 
must  have  been  either  diverted  from  its  course,  perhaps 
with  great  and  lasting  inconvenience,  or  else  its  pro- 
gress must  have  been  suspended  until  new  powers  had  been 
conferred  by  the  Legislature ;  and  he  repudiates  a  con- 
struction leading  to  such  inconvenience  and  absurdity. 
He  presumes,  that  the  land  over  which  the  turnpike  ro^d  led 
before  it  was  taken  for  the  canal,  had  been  paid  for,  under 
the  act  establishing  the  road ;  and  as  the  act  of  1817  pro- 
vides, that  when  lands  were  taken,  as  being  necessary  for 
the  prosecution  of  the  improvements,  the  fee  should  vest  in 
the  State,  he  supposed  that  the  State,  upon  paying  the 
party  for  his  land,  held  the  fee  of  the  newly  made  road, 
subject  to  the  easement  or  right  of  the  turnpike  corpora- 
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tioD  ;  and  thus  only  does  he  harmonize  and  adjust  every       1823. 
conflicting  interest  in  that  case,  under  a  just  and  fair  opera- 
tion of  the  act  of  1817. 

But  in  the  case  at  bar,  the  rights  of  the  parties  are  not 
thus  to  be  reconciled.  It  is  not  pretended  that  the  land 
of  the,  plaintiff,  or  even  the  materials  taken  from  it,  are 
necessary  for  the  canal  improvements,  or  that  it  adjoins,  or 
interrupts,  or  interferes,  either  directly  or  indirectly,  with 
the  course  of  the  canal,  or  of  a  work  connected  with  it;  or 
that  it  is  a  proper  site  for  any  such  improvement,  or  work ; 
or  that  it  is  intended  that  the  land  itself  should  be  perma- 
nently appropriated  to  the  use  of  the  canal,  and  the  fee 
simple  paid  for  and  vested  in  the  State.  On  the  c(\ntrary, 
it  is  admitted  that  it  is  the  material  it  affords,  and  not  the 
land  itself,  that  is  wanted  ;  and  in  regard  to  the  material, 
it  is  merely  alleged,  that  it  is  more  suitable  and  convenient 
than  any  other  upon  the  same  side  of  the  river,  across 
which  the  dam  is  to  be  extended.  It  is  admitted,  too,  that 
the  premises  are  sixty  rods  distant  from  the  bank  of  the 
river,  on  the  other  side  of  a  public  highway,  with  several 
buildings  and  tiers  of  lots  between  them,  and  that  nothing 
more  than  the  mere  damage  sustained  by  the  plaintiff 
from  breaking  up  and  carrying  off  the  stone,  is  to  be  ap« 
praised  and  paid  for.  « 

If  the  words  of  the  statute  warrant  the  taking  of  the 
stone  under  these  circumstances,  I  can  imagine  no  pos- 
sible limit  to  the  authority  or  discretion  of  the  commis- 
sioners. If  they  have  power  to  take  from  land,  not  ap- 
propriated as  necessary  to  the  prosecution  of  their  works, 
materials  which  they  conceive  suitable  in  their  nature,  and 
convenient  in  point  of  situation,  at  the  distance  of  60  rods, 
I  see  nothing  to  prevent  their  taking  from  the  lands  and 
enclosures  of  individuals,  any  other  materials  they  may 
fancy,  in  any  situation,  or  at  any  distance.  Such  a  con- 
struction, therefore,  is  unreasonable  and  dangerous ;  and,  if 
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1833.      adopted,  would  give  sanction  to  a  stretch  of  power  never 
contemplated  by  the  act. 

I  readily  admit  that  statutes,  vesting  an  undefined  dis* 
cretion  in  public  agents,  to  enable  them  to  effect  a  great 
and  beneficial  object,  ought  to  be  benignly  and  liberally 
eipounded  in  favour  of  those  agents,  if  acting  in  good 
faith,  and  within  the  scope  of  their  authority.  Bat  I 
am,  nevertheless,  bound  to  restrain  them,  whenever  from 
mistake  they  exceed  that  authority ;  and,  on  all  occasions, 
to  protect  the  rights  of  individuals  from  the  encroachments 
of  power.  The  characters  of  the  Canal  Commissioners 
forbid  the  supposition  of  any  intentional  abuse  of  their 
authority;  and  the  property  in  this  case  may  be  of  little 
or  no  value  to  the  owner;  but  as  this  motion  must  be  de- 
cided on  principle,  those  circumstances  can  have  no 
weight  or  bearing.  Their  agents  may  abuse  their  con- 
fidence,' and  wrest  their  power  to  the  purposes  of  their 
private  interest ;  and  they,  as  well  as  persons  exercising 
similar  powers  under  other  statutes,  for  less  meritorious 
objects,  may  invade  property  of  greater  value ;  but  the 
rule  which  governed  in  the  one  case,  would,  nevertheless, 
be  applicable  to  the  other.  This  rule,  therefore,  roust  be 
general,  and  is,  as  I  conceive,  well  established,  by  the 
cases  which  declare,  that  all  powers  granted  by  statute, 
and  especially  those  authorizing  an  interference  with  the 
right  of  private  property,  must  be  strictly  pursued.  Nor, 
from  these  cases,  can  there  be  any  greater  doubt  of  the 
power  of  Courts  of  equity,  to  interfere  in  relation  to  the 
proceedings  of  persons  acting  under  a  statute,  than  in 
cases  of  trespass  by  private  individufils.  The  Court  of 
Chancery  of  Ibis  State,  has  interfered  to  restrain  inspectors 
under  the  act  for  draining  swamps  and  bog  meadows,  in 
the  counties  of  Orange  and  DntchesSj  (sess.  27.  ch.  91.) 
and  enjoined  them  perpetually  in  a  case  in  which  they 
had  exceeded  their  powers.  {Belknap  v.  Belknap^  2  Johns. 
Ch.  Rep.  463.)    And,  in  England,  the  instances  of  such 
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interference  are  numerous,  and  (he  cases  more  directly  in       1823.   * 
point.    They  are,  moreover,  recognized  by  the  Chancellor 
in  the  authority  last  cited  fironi  Johnson.    In  the  case  of 
Shand  V.  The  Aberdeen  Canal  Company^  (2  Dow^  519.)  , 
Lord  Eldon  said,  that  il  the  <^annl  Commissioners  exceed- 
ed their  power,  they  became  trespasser^ ;  but  Chancery 
woold  restrain  them  by  injunction,  and  keep  them  strictly 
within  the  limits  of  their  power.    The  case  of  Agar  v.  The 
Regents  Cand  Company ^  (Cooper^s  Eq.  Rep.  77.)  shows, 
as  his  honour  the  Chancellor  observes,  in  Belknap  v.  Belk- 
nap^  **  that  the  jurisdiction  on  this  subject  is  well  set* 
tied,  and  in  constant  exercise  ;  and  that  the  cases  main- 
tain the  most  steady  uniformity  in   their  doctrine  and 
relief." 

It  was  contended,  however,  by  the  defendants'  couhsel,ott 
the  argument,  that  the  injunction  granted  in  the  case 
should,  at  all  events,  be  so  modified,  as  to  permit  the  taking 
away  the  materials  already  severed  from  the  freehold  ;  as 
in  cases  of  waste  committed  upon  timber,  where,  subse- 
quently to  its  being  cut  down,  it  has  been  sufiered  to  remain 
on  the  land ;  but  those  are  all  cases  of  tenancy,  in  which 
the  party,  committing  the  waste,  was  in  possession  of  the 
premises.  (5  Johns.  Ch.Rep.  170.)  To  permit  an  entry  in 
this  case,  for  the  purpose  suggested,  would,  in  effect,  be  to 
authorise  a  repetition  of  the  trespass.  As  there  are  no  facts 
to  be  settled,  except  the  quantiy  and  value  of  the  materials, 
which  may  be  ascertained  upon  a  reference,  the  whole  con- 
troversy turns  on  the  construction  of  the  act  of  April,  1817, 
and  from  the  opinion  which  I  entertain  upon  that  question, 
t  must  deny  the  present  motion,  and  order  the  injunction 
to  be  retained. 

The  cause  was  set  down  for  a  hearing,  before  the  Chan-  ^^  28^^. 
cellor,  on  the  petition  of  appeal,  and  copies  of  proceedings, 
be.,  transmitted  by  the  Circuit  Judge,  on  notice  for  the 
purpose  to  the  appellants. 

Vol.  VII.  42 
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1823.  yetle^  for  the  appellants.     He  cited  7  Vesey,  310.     17 

>-«^"v^^^   Veset/y  110.     2  Fc*ey,  jun.  415.  462.    2  ^<A.  483,     2 

XROMK      j^j^^  ^^  ^^^  4^3      3  JbAn*.  CA.  Rep.  602.     1  Fwcy, 

^"'      jun.  188.     5  Johns.  Ch.  Rep.  21.     1  Vern.    127.     Erfcn 
on  Injunctions f  112.    20  Johns.  Rep.  735. 

Mitchell^  Buel  and  Cushman^  contra.  They  cited  2 
Jo/ms.  Ch.  Rep.  463.  1  JoAns.  Ch.  Rep.  318.  9  JbAn«. 
Rep.  512.  2  Dow'*  /Jcp.  519.  Cooper's  Rep.  77.  19 
Johns.  Rep.  259.  4  Johns.  Ch.  Rep.  497.  £(/6n  o»  In- 
junctions^  107.  113.  139.  140.  Laws  of  J^ew^Tork^  sess. 
40.  ch.  196. 

A/y  292A.  The  Chancellor.  This  is  the  case  of  an  appeal  from 
an  interlocutory  decree  of  the  Circuit  Judge,  for  the  third 
circuit,  sitting  in  equity,  pronounced  on  the  21st  of 
July  instant,  and  by  which  decree,  the  injunction,  allow- 
ed on  the  15th  instant,  is  continued  until  the  hearing. 
The  reasons  assigned  in  the  order,  for  the  continuance  of 
the  injunction,  are,  that  the  injury  complained  of  in  the  bill 
is  irreparable  in  its  nature,  and  the  matter  set  up  in  the  an- 
swer insufficient  for  the  justification  of  the  defendants. 

Under  the  15th  section  of  the  judicial  act  of  the  last  ses- 
sion, (sess.  46.  ch.  182.)  an  appeal  lies  from  an  interlo- 
cutory decree  of  a  Circuit  Judge,  provided  the  Judge  certifies 
that  such  decree  involves  the  merits  of  the  cause,  and  that 
there  may  be  ground  for  appealing.  The  requisite  certifi- 
cate was  given  in  this  case ;  and  as  the  Chancellor  is  di- 
rected, by  the  act,  '^  to  hear  and  decide  such  appeal  in  a 
summary  manner,"  I  allowed  the  cause  to  be  set  down 
forthwith  for  hearing,  upon  what  was  deemed  reasonable 
notice  to  the  parties,  under  the  circumstances  of  the  case. 

The  order,  continuing  the  injunction,  overruled  the  two 
grounds,  taken  in  support  of  the  motion  for  dissolving  the 
injunction,  and  which  were, 

1.  The  want  of  equity  in  the  bill. 
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2.  The  sufficiency  of  the  jostification  set  op  in  the  au^       1823. 
swer. 

1.  I  have  not  been  able  to  satisfy  myself  that  the  bill 
contains  sufficient  equity  to  warrant  the  injunction. 

fThe  bill  contains  a  charge  of  trespass,  by  entering  upon 
the  land  of  the  plaintiff,  and  digging,  throwing  up,  and  car- 
rying away,  large  parcels  of  stone,  from  a  ledge  of  stone 
and  mass  of  rock  on  the  premises^  Several  actions  h^ve 
been  commenced  in  a  Court  of  record  to  recover  damages 
for  this  trespass ;  but  it  is  not  stated  that  any  of  these  ac- 
tions have  been  brought  to  trial.  One  action  has  likewise 
been  instituted  before  a  justice  of  the  peace,  and  that  action 
has  been  tried,  and  the  plaintiff  recovered  damages  to  the 
amount  of  25  dollars.  The  plaintiff  has  his  complete  and 
perfect  remedy  at  law  for  the  trespass,  as  often  as  it  may  be 
repeated ;  and  the  only  question  is,  whether  the  injury  be  so 
ruinous  and  irreparable  as  to  call  for  the  extraordinary  in- 
terposition of  a  Court  of  equity.  The  bill  does  not  pre- 
tend that  the  ledge  of  rock,  upon  which  the  trespass  was 
committed,  was  of  any  particular  use  or  value  to  the  plaintiff, 
or  that  he  ever  did  or  ever  intended  to  apply  it  to  any 
valuable  purpose*  ^he  plaintiff  speaks  of  the  injury  as  ir- 
reparable, because  the  loads  of  stone,  taken  from  the  mass 
of  rock,  cannot  be  replaced  or  restored ;  but  as  he  does 
not  state  that  the  rock  was  of  any  use  to  him,  as  proper  or 
fit  for  building,  fencing,  &c.,  or  that  it  was  even  desirable 
as  an  object  of  ornament  or  taste,  there  was  no  need  of 
having  the  same  identical  fragments  of  stone  replaced,  and 
the  injury  was  not,  in  the  sense  of  the  law,  irreparable.  It 
was  susceptible  of  a  perfect  pecuniary  compensation^^  Tb6 
case,  therefore,  seems  to  resolve  itself  into  this  single  point, 
whether  a  Court  of  equity  ought  to  interpose,  by  injunction, 
to  restrain  a  trespass,  when  the  injury  does  not  appear  to 
be  irremediable  and  destructive  to  the  estate,  and  when  the 
ordinary  legal  remedy  in  the  Courts  of  law  can  afford  ade- 
quate satisfaction. 
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1823.    '  **The  English  Court  of  CliaiH*ery  is  now  in  the  habit  of 
^■jJJ^^jJ^J^  granting  injunctions  in  trespass,  when  the  case    is  p^ 
▼•  culiar  and  .special;  and  even  this  practice  came  into  use 

'  long  subsequent  to  the  date  ol  our  revolutionj  As  late  as 
1786,  (Moggv.  Mogg,  Diekmt,  670.)  Lord  ThuHiM  di- 
rected a  search  to  be  made,  to  see  if  ever  there  was  an  in- 
stance of  an  injunction,  where  a  mere  trespasser  entered 
upon  land  and  cut  timber ;  and  as  no  such  precedent 
could  be  found,  he  denied  it  even  in  a  case  of  trespass 
in  cutting  down  timber.  But  since  that  time,  the  practice 
has  been  introduced,  and  justly  and  reasonably  applied  to 
special  cases,  where  irreparable  ruin  would  have  followed 
the  refusal  to  injoin  the  trespass.  It  was  allowed  by  Lord 
Tkurlwif^  in  Fleming's  case,  (cited  6  Fstey,  147.)  where 
the  defendant  had  worked  from  his  own  land  into  the  coal 
mine  of  the  plaintiff;  and  that  case  was  followed  by  Lord 
£Uen,  (6  Vesej/y  147.  7  Ves.  307.)  on  the  principle  Aat 
irreparable  mischief  and  ruin  of  the  property,  as  a  mine, 
would  be  the  consequence,  if  the  party  was  not  stopped. 
On  the  same  ground,  the  injunction  is  granted  against  di- 
verting a  water  course  from  a  mill ;  (1  Bro*  588.)  against 
the  destruction  of  timber ;  (10  Fesey^  290.)  against  the  tak- 
ing of  stones  of  a  peculiar  value ;  (17  Fesey,  128.)  or  stones, 
from  a  quarry.  (18  Fesey,  184.)^n^l  these  arecaeesof 
fgreat  and  irremediable  mischief,  which  damages  could  not 
compensate,  because  the  mischief  reaches  to  the  very  sub- 
stance and  value  of  the  estate,  and  goes  to  the  destraedon 
of  it  in  the  character  in  which  it  is  ei^oyedA^Mlie  present 
case  is,  iano  reasonable  sense,  analogous  to  those  cases. 
The  pMntiff  does  not  «ver,  or  show,  that  the  <*  ledge  of  stone 
and  mass  of  rock,"  on  wUch  the  trespass  is  committed,  is  ci 
any  essential  use,  or  that  he  does  or  can  apply  it  to  any  valua- 
ble purpose.  It  is  very  possiblethat  this  *«  ledge  of  rock**  may 
be  some  precipitous,  naked,  barren  hill^  absolmely  worth- 
less for  any  other  purpose  than  that  to  which  the  defendants 
apply  itj  Is  the  case,  then,  to  be  compared  to  that  of  a  lead 
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or  eoal  adoe^  or  a  qaarry  of  marble,  or  a  fine  bnilding,  or  1823. 
prtcious  stODe,  or  a  grove  of  timber,  or  a  mill  establish* 
meat,  which  the  Court  of  Chancery  has  thought  proper  to 
protect  from  trespass  and  ruioi  by  the  strong  and  menacing  ^ 
band  of  an  injunction  ?  Certainly  not ;  and  if  the  plaintiff 
18  entitled  to  an  iigunction  in  this  case,  I  do  not  see  why 
every  man,  ip  possession  of  land,  may  not  call  for  an  injunc- 
tion to  protect  him  from  his  neighbour's  trespasses  in  every 
possible  case* 

The  objection  to  the  injunction,  in  cases  of  private 
trespass,  except  under  very  special  circnmstances,  is, 
that  it  would  be  productive  of  public  inconvenience,  by 
drawing  cases  of  ordinary  trespass  withip  the  cognizance  of 
equity,  and  by  calling  fortbi  upon  all  occasions,  its  power 
to  punish  by  attachment,  fine  and  imprbonment,  for  a  fur- 
ther commission  of  trespass,  instead  of  the  more  goitle  com- 
mon law  remedy  by  action,  and  the  assessment  of  damages 
by  a  jtu-y.  In  ordinary  cases,  this  latter  remedy  has  been 
found  amply  sufficient  for  the  protection  of  property ;  and 
I  do  not  think  it  advisable,  upon  any  principle  of  justice 
or  policy,  to  introduce  the  Chancery  remedy  as  its  substi- 
tute, except  in  strong  and  aggravated  instances  of  trespass, 
which  go  to  the  destruction  of  the  inheritance,  or  where  the 
mischief  is  remediless.  This  was  the  opinion  and  doctrine 
which  I  had  occasion  to  declare  in  the  case  of  Stevem  v. 
BeekmoHf  (1  Johns.  CK.  Rtp*  318.)  and  it  appears  to  be 
the  EngUih  doctrine,  and  the  practice  of  this  Court  has 
been  in  conformity  to  it.  1  do  not  know  a  case  in  which 
an  iiy  unction  has  been  granted  to  restrain  a  trespasser, 
merdjf  huause  he  vhu  a  ireipatsert  without  showing  that 
the  property  itself  was  of  peculiar  value,  and  could  not  well 
admit  of  due  recompense,  and  would  be  destroyed  by  re- 
peated acts  of  trespass*  In  ordinary  cases,  the  damages 
to  be  assessed  by  a  jury  will  be  adequate  for  a  check  and 
for  a  recompense.  Every  man  is  undoubtedly  enUtled  to 
be  protected  in  the  possession  and  enjoyment  of  his  pro* 
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1823.  perty,  though  it  may  be  of  no  intriosic  value.  He  may 
have  on  hi&  land  a  large  mound  of  useless  stone  or  sand^ 
which  be  may  not  deem  worth  the  expense  of  enclosiag, 
and  yet  it  would  be  a  trespass  for  any  person  to  remove 
any  portion  of  the  stone  or  sand  without  his  consent ;  and 
be  would  be  entitled  to  his  action,  even  though  the  damages 
were  nominal.  But  would  it  be  proper  for  this  Court  to 
assume  cognizance  of  such  a  trespass,  and  lay  the  inter- 
dict of  an  injunction  upon  it  ?  I  apprehend  not. 

The  bill,  to  which  I  am  still  confining  myself,  does  not, 
except  in  a  very  imperfect  manner,  disclose  the  pretences 
or  claim  of  right  under  which  the  trespass  has  been  com- 
mitted. It  only  states,  that  the  defendants  are  engaged  in 
building  a  dam  in  Hudson^s  river,  near  the  north  line  of 
the  city  of  TVotff  and  that  the  materials  taken  from  the  ledge 
of  rock  are  applied  to  the  dam  ;  that  one  of  the  defen- 
dants acts  as  engineer  in  that  operation,  and  that  the  de- 
fendants pretend  that  they  are  acting  on  behalf  of  this  State, 
and  by  authority  of  the  statutes,  relative  to  canals.  But 
admitting  that  the  defendants  do  pretend  to  act  by  public 
authority  in  their  commission  of  the  trespass,  it  does  not 
alter  the  principle ;  and  the  trespass  itself  must  be  of  the 
character  I  have  described,  before  a  Court  of  equity  can  be 
called  upon  to  interfere  by  injunction.  Ail  the  cases  re- 
ferred to,  were  those  in  which  the  trespass  went  to  the  de- 
struction of  the  property,  as  it  had  been  held  and  enjoyed. 
In  the  case  of  *Sgar  v.  Tke  Regents  Canal  Company^ 
{Cooper*s  Eq.  Rep,  7*7.)  the  defendants  were  empowered 
by  a  private  act  of  Parliament  to  cut  a  canal;  the 
line  of  the  canal  bad  been  prescribed,  and  they  departed 
from  that  line,  and  were  carrying  the  canaLthrough  a  gar- 
den and  rickyard,  and  Lord  Eldon  allowed  an  injunction. 
So  in  the  case  of  Shand  v.  Henderson^  (2  Dof^^  519.)  the 
Aberdeen  CanalJSTavigation  Company  were  charged  with  hav« 
ing  taken  and  appropriated  lands  to  their  use,  by  unwarrant- 
ably deviating  from  the  line  particularly  prescribed  by  sta- 
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tute,  and  an  injanction  to  restrain  the  Canal  Company  within  1 823. 
their  limits,  was  admitted  to  be  proper.  But  in  both  these 
cases,  the  companies  were  making  a  permanent  appropria- 
tion of  the  land,  and  destroying  the  inheritance ;  and  upon 
the  acknowledged  principle,  in  all  the  cases,  it  was  neces- 
sary to  restrain  them.  In  the  case,  also,  of  Hughes  v.  The 
Trustees  ofMertonCollege^  {Wesey^  188.  and Belfs  Supp.) 
the  commissioners  of  a  turnpike  company  entered, 
took  possession  of,  and  were  destroying,  by  digging  for 
gravel,  large  garden  grounds  of  the  plaintiff,  who  was  a 
gardener  by  trade.  The  turnpike  act  had  specially  ex- 
cepted gardens,  as  well  as  orchards,  planted  walks,  &c. ; 
and  Lord  Hardvncke  thought  it  a  clear  case  of  trespass,  and 
of  such  a  nature,  that  the  plaintiff  was  entitled  to  seek  bis 
remedy  by  injunction,  though  he  had  his  remedy  at  law. 
But  he  admitted,  that  if  there  had  been  any  ground  for 
doubt,  whether  or  not  the  commissioners  had  authority,  he 
would  not  have  interposed  until  the  doubt  had  been  remov- 
ed, and  the  matter  finally  determined  at  law.  And  it  is  to 
be  observed,  that  here  was  the  destruction  of  what  a  man 
was  using  as  his  trade  or  livelihood. 

Several  cases  have  occurred  in  this  Court,  in  which  pub- 
lic trustees  have  been  restrained  by  injunction  from  acts  of 
trespass,  but  the  acts  were  such  as  went  to  destroy  the  en- 
joyment of  valuable  property  and  privileges. 

Thus,  in  the  case  of  Gardner  v.  The  Trustees  of  JSTew- 
hurghj  (2  Johns.  Ch.  Rep.  162.)  the  trustees  were  going 
to  divert  a  stream  of  water  that  had  flowed  immemorially, 
and  had  supplied  the  brickyard,  tlie  distillery,  and  mill 
erections  of  the  plaintiff;  and  the  case  not  being  deem- 
ed within  the  provisions  of  the  act  in  favour  of  those 
trustees,  an  injunction  was  granted.  Afterwards,  in  Belle- 
nap  V.  BeUcnapy  (2  Johns.  Ch.  Rep.  463.)  an  injunction 
was  allowed  upon  the  same  principle,  of  preventing  a 
great  and  irreparable  mischief.  In  that  case,  inspectors 
under  an  act  of  the  Legislature  for  draining  certain  swamps 
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1823.  and  bog  tneadom,  for  the  benefit  of  some  individuals,  un- 
dertook to  lower  a  large  pond  of  400  acres,  by  cutting 
down  the  outlet,  which  would  destroy  the  value  of  the 
pond  and  outlet  as  a  source  of  water  for  the  usie  of  mills 
established  on  the  outlet.  It  was  considered  to  be  an  in- 
terference not  warranted  by  the  statute,  and  to  be  a  great 
and  special  trespass,  leading  to  lasting  mischief,  and  the 
destruction  of  the  estate.  It  was  further  observed,  that  it 
was  not  a  case  which  concerned  the  public,  but  one  of 
mere  private  convenience  and  profit,  and  the  act  ought  to 
be  strictly  construed. 

These  cases  all  show,  that,  in  respect  to  acts  of  trespass 
committed  upon  land,  even  by  persons  in  a  public  trust, 
under  colour  of  law,  the  Court  has  not  interfered  by  in- 
junction, unless  where  the  trespass  was  permanent,  as  well 
as  grievous,  or  went  to  destroy  the  value  of  the  property 
to  the  owner.  It  is  not  sufficient  that  the  act  be  simply, 
per  «e,  a  trespass ;  but  it  must  be  a  case  of  mischief  and  of 
irreparable  ruin  to  the  property,  in  the  character  in  which 
it  has  been  enjoyed.  In  all  other  cases,  the  common  law 
remedy  is  deemed  to  be  adequate,  and  perfectly  competent 
to  give  compensation,  as  well  as  to  deter  and  prevent  the 
repetition  of  the  trespass,  by  the  exemplary  damages  which 
it  will  inflict. 

f    1^  Coart  of  equity  will  sometimes  interfere,  to  prevent 
/a  multiplicity  of  suits,  by  a  bill  of  peacej  The  principle  is 
2  stated  in  Lord  Tenham  v.  Herbert,  {2^tk.  483.)  and  in 
Eldridge  v.  Hill  fy  Murray-    (2  Johns.  Ch.  Rep.  281.) 
HBut  that  is  only  in  cases  where  the  right  is  controverted 
by  numerous  persons,  each  standing  on  his  own  pretensions; 
and  it  has  no  application  to  the  case  of  one  or  more  per- 
sons choosing  to  persevere  in  acts  of  trespass,  in  despite  of 
suits  and  recoveries  against  them.  A  troublesome  man  may 
vex  and  harass  his  neighbour,  by  throwing  down  his  fences, 
and  taming  cattle  upon  his  grounds,  or  by  passing  over 
them,  or  otherwise  annoying  him ;  but  it  is  to  be  presumed, 


CASES  IN  CHANCEKT,  337 

r 

that  repeated  recoveries  for  damages,  with  the  punishment  of      1823* 
costs,  and  such  smart  money  as  a  jury  would  naturally  give,  ^^^^v^^ 
would  socMi  effectually  correct  any  such  dispoation.j  Ac  '       v. 
any  rate,  I  do  not  know  that  a  Court  of  equity  has  ever       ^^^^' 
interfered  merely  to  correct  such  a  practice;  and  it  would 
certainly  require  very  strong  evidence  of  the  inefficacy  of 
the  ordinary  legal  remedies  for  compensation,  as  well  as 
for  correction,  before  this  Court  would  venture  to  assume 
a  jurisdiction  hitherto  unknown. 

For  these  reasons,  I  am  of  opinion,  that  the  bill  itself 
does  not  contain  matter  sufBcient  to  warrant  or  sustain 
the  injnncCion;  and  that  the  plaintiff  ought  to  have  been 
left  to  his  remedy  at  law. 

3.  But,  admitting  that  the  injunction  was  warranted  by 
the  bill,  the  next  question  is,  whether  the  answer  does  not 
contain  a  sufficient  justification. 

It  appears  by  the  answer,  that  the  defendants  are  em- 
ployed by  the  Canal  Commissioners  to  complete  a  lock 
and  dam  in  the  Hudson  riverj  and  that  the  work  is  carry- 
ing on  under  the  direction  of  one  of  the  defendants,  who 
is  the  principal  engineer  employed  on  the  Champlain  canal; 
and  that  by  an  agreement  between  the  persons  engaged 
to  build  the  dam,  and  one  of  the  Canal  Commissioners, 
the  materials  for  filling  the  dam  were  to  be  furnished  from 
the  rocky  hill  near  the  dam,  and  from  which  materials  for 
that  purpose  had  been  previously  taken  without  objection. 
It  further  appears,  that  the  erection  and  construction  of 
the  dam  is  absolutely  necessary  for  the  completion  of  the 
Champlain  cawd^  because  a  part  of  the  canal,  upon  the 
plan  adopted  by  the  Canal  Commissioners,  cannot  be  sup- 
plied with  the  necessary  quantity  of  water  in  any  other 
way;    that   the  Commissioners  have   taken  the   posses- 
sion and  control  of  the  dam,  and  the  lock  connected  with 
it,  upon  the  terms,  and  under  the  provision  of  the  act, 
entitled,  ^*  an  act  respecting  the  navigation  of  Hudson's 
river  between  Troy  and  Watetford;^^  and  that  these  works 
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1 823.  are  an  e^ntial  part  of  the  canal.  It  farther  appears,  that 
the  defendant,  Jerome^  the  principal  engineer,  and  in  the  em- 
ployment of  the  Canal  Commissioners^  entered  upon,  and 
located  a  sufficient  quantity  of  the  rocky  hill  near  the 
dam,  for  the  purpose  of  procuring  good  and  substantial 
materials  for  filling  in  the  timber  cribs  in  the  dam,  and 
the  location  was  seen  and  approved  of  by  the  acting  Canal 
Commissioner  on  the  Champlain  canal;  that  the  stone 
have  been  taken  along  the  foot  of  the  hill,  pene* 
trating  its  steep  side  for  about  thirty  feet;  that  the 
stone  and  rock  broken  up  and  taken  away,  are  useless  for 
building  or  fencing ;  and  that  there  is  sufficient,  or  nearly 
sufficient,  stone  already  broken  up  upon  the  premises  to 
complete  the  dam,  the  expense  of  breaking  up  of 
which  cost  upwards  of  800  dollars ;  that  the  rock  is  not 
above  60  rods  from  the  river,  and  it  furnishes  the  most 
suitable  and  convenient  materiak,  and  can  be  taken 
with  less  injury  to  tbe  owners  than  any  other  upon 
that  side  of  the  river.  They  admit  the  recovery  before  the 
Justice,  but  they  insist  upon  their  authority  under  the 
statute  to  take  the  stone,  and  that  the  recovery  is  erro- 
neous; and  they  have  already  brought  a  certiorari  for 
the  purpose  of  having  the  judgment  reversed. 

After  the  opinion  which  has  been  expressed  upon  the 
first  point,  it  is  not  necessary,  for  the  present  disposition 
of  the  case,  to  give  any  decided  opinion  on  the  validity  of 
the  matter  alluded  to  in  the  bill,  and  expressly  set  up  in 
the  answer  by  way  of  justification.  It  might',  perhaps,  be 
as  well  to  avoid  it  altogether,  inasmuch  as  the  justification 
under  the  canal  acts  is  a  legal  question,  and  which  ap- 
pears from  the  pleadings,  to  be  pending  at  law.  But  as 
this  second  point  was  discussed  and  passed  upon  by  the 
Court  below,  and  as  it  has  been  raised  and  discussed  be- 
fore me,  without  objection,  and  is  involved  in  the  decree 
appealed  from,  and  as  the  essential  facts  leading  to  that 
jusfification  sire  founded  on  statute  powers,  and  are  not 
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controverted,  it  cannot  be  improper  to  take  it  into  consi-       18^. 
deration ;  and  it  would  be  required,  if  I  am  to  pass  in  re* 
view  the  whole  merits  of  the  decree. 

The  Canal  Commissioners,  in  the  erection  of  the  lock  ^ 
and  dam  in  question,  have  the  same  powers  that  are  con« 
ferred  upon  them  in  respect  to  the  Champlain  canal.  By 
the  act  referred  to  in  the  answer,  (sess.  44.  c.  78.)  the 
Canal  Commissioners  were  authorized  to  complete  the  lock 
and  dam,  *'  in  order^o  connect  the  Champlain  canal  with 
sloop  navigaticm,''  if  they  should  deem  it  advisable,  and 
should  signijfy  in  writing  their  intention  to  do  the  saine. 
The  answer  avers  that  they  have  done  so.  It  becomes*, 
therefore,  essentially  part  and  parcel  of  the  Champlain 
canal,  and  the  real  property  appropriated  for  the  site  of 
the  lock  and  its  appendages,  vests  in  the  people  of  this 
State,  on  the  completion  of  the  lock  and  dam,  and  the 
Canal  Commissioners  are  authorized  to  establish  and  col- 
lect tolls  at  the  lock. 

Assuming,  then,  as  a  clear  and  plain  proposition,  that 
the  Canal  Commissioners  are  vested  with  the  same  powers 
in  the  erectioii  of  this  dam,  as  in  the  construction  of  worKs 
on  any  part  of  the  line  of  the  canals,  they  had  a  right  to. 
xake  possession  of,  and  use  the  ledge  of  rock  in  question, 
for  the  construction  of  the  dam.  The  3d  section  of  tRe 
act  of  the  15th  of  Aprils  1817,  ^^  respecting  navigabfe 
communications  between  the  great  western  and  northern 
lakes  and  the  Atlaniic  ocean,"  (sess.  40.  c.  2G2.)  declared, 
that  it  should  be  ^*  lawful  for  the  Canal  Commissioner^, 
and  each  of  them,  by  themselves,  and  by  any  and  every 
snperintendant,  agent,  and  engineer,  employed  by  tlien^ 
to  enter  upon,  take  possession  of,  and  use,  all  and  singular 
any  lands,  waters  and  streams,  necessary  for  the  prosecu^ 
tion  of  the  improvements  intended  by  this  act ;  and  to 
make  all  such  canals,  feeders,  dykes,  locks,  dams,  and 
other  works  and  devices,  as  they  may  think  prdper  for 
making  said  improvements,  doiog,  neverthete^s^  no  ^n|^- 
c.esBary  damage-." 
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1823.  The  case  before  us  falls  precisely  within  the  words  of 

this  provision.  The  Commissioners,  and  those  under 
them,  may  enter  upon  and  use  any  lands  necessary  for  the 
prosecution  of  the  improvements  intended  by  the  act.  The 
dam  in  question  being  connected  with  the  Champlain  canals 
is  an  improvement  within  the  meaning  of  the  act.  What 
lands  are  necessary  to  be  entered  upon,  and  used,  must 
rest  in  the  judgment  of  the  Commissioners,  and  all  that 
can  be  required  is,  that  they  act  with  good  faith,  and 
with  sound  discretion.  The  word  "  necessary*^  does  not 
mean  absolute  and  indispensable,  or  that  without  the  use  of 
the  land,  in  the  given  case,  the  work  could  not  possibly 
go  on.  That  woald  b^  the  same  as  extreme  necessity. 
The  L^slature  used  the  word  in  a  more  reasonable  and 
popular  sense.  It  is  sufficient  that  the  land  used,  and  the 
materials  taken  from  it,  are  needful,  and  conducive'  to  the 
object,  and  more  convenient  in  the  application,  and  less  va- 
luable, and  the  use  of  them  less  injurious  to  the  owner,  than 
any  that  might  readily  be  selected.  There  must,  from  the 
reason  of  the  thing,  and  the  nature  of  the  case,  be  great 
latitude  of  discretion  in  the  selection  of  the  land  and  the 
materials ;  and,  in  the  present  case,  it  is  perfectly  appa- 
rent, that  the  Canal  Commissioner  located  the  ground 
from  which  the  materials  for  filling  in^the  dam  were  to  be 
taken,  with  judgment,  and  according  to  the  spirit  and  let- 
ter of  the  act.  He  did  take  care,  as  the  act  required,  to 
do  no  unnecessary  damage.  The  materials  must  have  been 
taken  from  some  adjoining  land,  and  from  whence  could 
they  have  been  taken  with  more  discretion  f 

I  cannot  perceive  any  room  for  doubt,  as  to  the  power 
of  the  Commissioners  to  enter  upon  and  use  the  ledge  of 
rock  in  questioi^  for  the  purpose  of  making  the  dam. 
There  is  no  avoiding  this  conclusion,  unless  we  can  main- 
tain the  construction,  that  the  act  only  intended  that  the 
Commissioners  might  enter,  use,  and  take  possession  of 
laiid,  for  permanent  appropriation  of  the  whole  fee  of  the 
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land}  and  not  for  temporary  use.     According  to  this  con-       1823. 
structioo,  if  they  wanted  room  adjoining  the  canal,  for  a 
temporary  deposit  of  materials  for  locks  and  dams,  or  a 
right  of  way  or  passage  to  the  canal,  or  the  materials  of  ^ 
Btone,  gravel,  clay,  be.  from  the  adjoining  lands,  they 
could  not  use  tliero,  without  at  the  same  time  appropriating 
the  fee  of  the  land.    But  why  should  the  Commissioners 
be  obliged  to  appropriate  a  greater  interest  in  the  adjoin- 
ing  land  than  is  requisite  for  the  public  object;  and  what 
possible  objection  can  there  be  to  the  construction,  allowing 
them  to  make  as  much  use  of  the  adjoining  grounds  as 
should  be  necessary  for  the  prosecution  of  the  improve* 
ments,  and  no  more?    The  precaution  enjoined  upon  them, 
to  do  no' unnecessary  damagef  seems  to  imply,  that  they 
were  authorized  to  make  a  temporary  use  of  the  lands. 
The  act  of  1816  authorised  the  Commissioners  to  explore 
and  examine  the  lands  contiguous  to  the  probable  course 
of  the  canal,  and  to  cause  surveys  and  levels  to  be  taken. 
This  necessarily  implied  a  right  of  entry  upon  lands  for 
these  purposes.     The  act  of  1820  (sess.  43.  c.  302.  s.  3.) 
also  authorized  them  to  enter  upon  any  lands  contiguous 
to  the  canals,  or  the  works  connected  therewith,  *^  and  to 
dig  for,  work,  get,  and  carry  away,  and  use,  all  such 
stone,  gravel,  clay,  timber,  and  other  materials,  as  might 
be  necessary  or  proper,  in  their  opinion,  for  the  reparation 
of  the  canals,  or  the  works  connected  therewith,  doing  as 
little  damage  thereby  as  the  nature  of  the  case  would  per- 
mit"   The  Commissioners  would  then  be  authorized  to 
take  the  stone  from  the  ledge  of  rock  in  question,  to  repair 
this  dam  in  the  Hudson;  and  can  it  be  reasonably  sup- 
posed, that  the  Legislature  did  not  intend  they  should  have 
this  power  for  the  necessary  construction  of  the  dam  in 
the  first  instance  f  The  public  utility  is  as  much  concerned 
in  the  exercise  of  the  one  power  as  of  the  other,  and  these 
several  canal  acts  constitute  a  distinct  code  of  statute  law, 
and  are  to  be  taken  and  construed  together,  as  being  made 
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163Qm  in  furtherance  of  one  great,  iisefal,  and  splendid  public 
object)  and  which,  in  the  language  of  the  Legislaitnre,  in 
their  act  of  1817,  will  *'  promote  agricalture,  manofac- 
tures,  and  commerce,  mitigate  the  calamities  of  war,  and 
enhance  the  blessings  of  peace,  consolidate  the  union,  and 
advance  the  prosperity  and  elevate  the  character  of  the 
United  States.^^  Statutes  made  for  the  public  good,  and 
for  general  and  beneficent  national  purposes,  are  to  receive 
a  very  liberal  construction,  and  to  be  expounded  in  such 
a  manner,  as  that  they  may,  as  far  as  possible,  attain  the 
end.  The  rule  is,  that  they  are  to  be  so  construed,  as 
not  to  advance  a  private  and  destroy  the  public  interest, 
but  always  to  advance*  the  public  interest,  doing  as  little 
damage  as  possible  to  the  private  interest.  (11  Co.  73.  b. 
Str.  253.  2  Fern.  431.)  So,  it  is  a  general  rule  of  inter- 
pretation, that  a  greater  will  include  a  less  interest ;  and  a 
provision,  as  to  more  objects  than  one,  includes  a  provision 
xfor  one  of  those  objects. 

I  have  no  doubt,  therefore,  that  under  the  general  au- 
thority to  enter  upon  and  use  any  lands  necessary  for  the 
prosecution  of  the  improvements^  doing  no  unnecessary 
damage^  the  commissioners,  and  the  defendants,  by  their 
authority,  might  lawfully  enter  upon  and  use  the  ledge  of 
rock  in  question  for  the  building  of  the  dam ;  and  that  a 
contrary  construction  is  not  only  against  the  words,  but 
is  too  narrow  and  too  rigid  for  the  liberal  spirit  and 
enlarged  policy  of  >  the  act,  and  the  immense  pressure  of 
the  public  interest.  If  there  was  ever  a  case  in  the  ordmary 
pacific  operations  of  government,  in  which  all  petty 
private  interests  should  be  made  subservient  to  the  interest 
of  an  entire  people,  this  is  one.  The  canals^  were  under- 
taken "in  full  confidence  that  the  Congress  of  the  I7nt^e<2 
States^  and  the  States  equally  interested  with  this  State  in 
the  commencement,  prosecution,  and  completion  of  these 
important  works,  would  contribute  their  full  proportion 
of  the  expense."    We  have  not,  as  yet,  realized  the  frnifb 
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of  that  confidence,  and  we  are  left  to  bear  singly  the  whole  i82i3* 
expense,  as  well  as  to  enjoy  all  the  honour  and  glory  of 
this  stapencjous  undertaking.  We  have  advanced  too  far 
to  recede.  The  whole  entire  plan  must  and  will  be  com- 
pleted. All  little  impediments  must  be  surmounted ;  and  " 
the  powers  of  the  Commissioners  must  be  taken  to  be, 
as  they  were  certainly  intended  to  be,  commensurate  with 
the  duties  to  be  performed.  In  the  language  which  I  had 
occasion  to  use  at  the  last  session  of  the  Court  of  Errors, 
in  Rogers  v.  BradshaWy  and,  as  I  presume,  with  the  entire 
approbation  of  the  Senate,  '*  we  must  take  expressions  in 
the  most  extensive  sense,  when  it  is  probable  the  lawgiver 
had  in  view  every  thing  pointed  out  by  that  extensive 
sense,  and  when  we  give  to  the  expressions  the  sense  most 
suitable  to  the  subject,  and  best  adapted  to  the  facility 
and  success  of  a  great  and  generous  scheme  of  public 
policy." 

There  is  an  additional  provision  in  the  3d  section  of  the 
act  of  IS  17,  which  -declares,  "  that  in  case  any  lands, 
waters,  or  streams,  taken  and  appropriated  for  any  of  the 
purposes  aforesaid,  shall  not  be  given  or  granted  to  the 
people  of  this  State,"  it  shall  be  the  duty  of  the  Canal 
Commissioners  to  cause  the  loss  and  damage,  if  any,  over 
and  above  the  benefit  and  advantage  to  the  owner,  to  be 
certified  in  the  way  pointed  out,  and  the  damages  to  be 
paid,  and  the  fee  simple  of  the  premises  so  appropriated, 
shall  vest  in  the  people  of  this  State." 

This  provision  applies  only  to  lands  taken  and  appropriated^ 
and  which,  I  should  rather  think,  means  lands  permanently 
applied,  so  as  to  be  entirely  lost  to  the  owner,  and  not 
lands  afibrding  a  temporary  use  for  passage  and  deposit, 
or  for  procuriug  materials  for  the  locks,  dams,  &c.  But 
there  is  no  sufficient  reason  to  consider  this  latter  part  of 
the  section  as  qualifying  and  controlling  tiie  general 
powers  given  in  the  former  part  of  it.  The  general  power  ^ 
is,  to  enter  upon  and  use  all  lands  necessary  for  theprosecu- 
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i833,  tior^  of  the  improvemeniSy  and  to  make  canalsjfeedersj  locks, 
dami,  ^.  doings  nevertheless^  noi  unnecessary  damage  ;  and 
then  comes  the  provision,  that  any  lands  taken  and  appro^ 
^  priaied  for  any  of  the  purposes  aforesaid,  shall  be  paid  for 
and  vest  in  the  State.  There  was  no  need  that  the  fee  of 
lands  used  only  for  a  temporary  purpose,  should  be  vested 
in  the  public  If  the  owner  is  paid  for  the  damage  occa- 
sioned by  the  temporary  use  of  his  lands,  it  is  all  that  he 
can  justly  requir,e,  and  this  compensation  the  State  is  bound 
to  give  him.  If  the  act  we  are  examining  has  omitted  to 
make  any  provision  for  the  assessment  and  payment  of 
damages  for  such  temporary  use,  it  may  have  escaped 
the  attention  of  the  Legislature,  or  the  case  may  have 
been  deemed,  at  the  time,  immaterial  and  unimportant. 
The  omission,  however,  if  it  be  one,  does  not  prevent  tlie 
right  of  the  commissioners  to  enter  and  use  the  land ;  nor 
prevent  the  just  claim  of  the  owner  upon  the  commissioners 
or  the  Legislature  for  his  reasonable  compensation.  The 
commissioners  are  not  trespassers,  when  the  act  authoriies 
them  to  enter,  if  they  enter  before  the  damages  are  paid 
for.  This  was  so  understood  and  declared,  in  Rogers 
V.  BradshaWj  already  referred  to.  The  claim  for  com- 
pensation arises  after  the  use  has  been  had;  and  the  damages 
cannot. well  be  assessed  before  they  have  arisen.  Whatever, 
therefore,  may  be  the  better  construction  as  to  the  mode 
of  ascertaining  and  enforcing  the  compensation,  it  does 
not  affect  the  right  of  the  commissioners  to  enter,  nor  jus- 
tify the  interference  of  a  Court  of  equity  to  interdict  their 
entry. 

It  is  prol^able  the  Legislature  considered  that  the  Canal 
Commissioners  had  sufficient  discretionary  power  to  pay 
for  all  damages  arising  from  the  temporary  use  of  lands, 
upon  which  they  might  enter  for  the  prosecution  of  the 
improvements,  and  the  appropriation  of  materials,  which 
they  might  derive  from  such  use.  Their  discretion,  in  the 
expenditure  of  the  canal  moneys,  is  very  large.     ThcQ^  arte 
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'^  to  cause  the  same  to  be  expended  in  the  most  pradent  1823. 
and  economical  manner,  in  all  such  works  as  may  be  pro- 
per to  make  the  canals.''  And  as  they  are  to  do  no  unne- 
cessary damage,  it  was  doubtless  intended  that  all  necessa" 
ry  damage  should  be  paid  for  by  them.  The  only  diffi- 
culty in  the  case  is,  how  to  assess  the  damages  when  the 
parties  cannot  agree.  If  the  lands  are  appropriated  per- 
manently by  the  transfer  of  the  fee,  or  if  materials  are  ta- 
ken from  adjoining  lands  for  reparations  of  injuries  to  the  ca- 
nals, or  the  works  connected  therewith,  the  statute  points  out 
a  specific  mode  of  assessment.  As  all  these  canal  statutes 
are  to  be  taken  and  construed  together,  as  being  made  in 
pari  materia,  the  damages  resulting  from  a  temporary  use 
of  the  land,  fall  within  the  equity  of  these  provisions;  and 
the  Commissioners  would  be  justified  in  adopting  one  of 
them,  or  the  owner  might,  perhaps,  by  application  to  the 
Supreme  Court,  or  to  a  Court  of  equity,  enforce  an  assess*- 
ment  and  payment,  in  the  mode  provided  for  in  other  cases. 

But  the  question  of  compensation  is  distinct  from  the 
right  of  entry  to  take  and  use  the  land  necessary  for  the 
purpose  of  the  improvements ;  and  that  right  I  hold  to  be 
unquestionable,  provided  it  be  not  abused  in  the  exercise, 
through  the  want  of  good  faith  or  due  discretion.  If  the 
Commissioners  enter  to  procure  necessary  materials,  and 
they  keep  within  the  limits  of  a  reasonable  discretion,  and 
do  no  unnecessary  damage,  they  come  within  the  range 
of  the  strong  powers  conferred  upon  them,  and  their  entry 
is  justified  by  the  statute. 

I  am  of  opinion,  therefore,  on  this  second  point,  as  well 
as  on  the  other,  that  the  injunction  ought  to  be  dissolved. 

The  case  is  interesting  in  every  point  of  view ;  and  I  have 
examined  it  with  all  the  care  and  diligence  that  the  closing 
period  of  my  office  would  permit.  I  regretted  that  the 
case  pressed  upon  me  at  so  late  a  moment ;  and  I  regret 
still  more,  that  I  should  be  obliged,  in  the  very  last  act  of 
my  judicial  life,  to  overrule  one  of  the  earliest  decisions  in 
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1823.  equity  of  one  of  my  janior  "brethren,  for  whom  I  entertain 
a  sincere  respect,  and  to  whom  I  look  forward  with  confi- 
dent expectation,  for  an  administration  of  justice,  pure  and 
intelligent. 

I  shall  order  that  the  interlocutory  decree  appealed  from 
be  reversed;  that  the  injunction,  issued  by  the  Circuit 
Court,  be  dissolved ;  and  that  the  cause  be  remanded,  to  the 
end  that  such  further  proceedings  may  be  had  upon  the  bill 
filed  in  the  Court  below  as  shall  be  just. 

Order  accordingly. 


July  ^Ut.  This  day  the  Chancellor  terminated  his 
judicial  labours,  having  heard  and  decided  every  case  and 
motion  brought  before  him. 

By  the  9th  article  of  the  new  Constitution  of  the  State^ 
the  commissions  of  all  persons  holding  civil  offices  were  to 
expire  on  the  last  day  oi  December ^  1822  ;  but  the  officers, 
then  in  commission,  were  to  continue  to  hold  their  offices 
until  new  appointments  were  made.  No  new  commission 
having  been  issued,  the  Chancellor  remained  in  office, 
until  the  31st  of  JuZy,  when,  having  attained  the  age  of 
sixty  years,  the  period  limited  by  the  Constitution,  (art.  v. 
sec.  3.)  for  the  tenure  of  the  offices  of  Chancellor  and 
Judges  of  the  Supreme  Court,(a)  hisjudicial  functions  ceased. 

(a)  This  very  siDguIar  limitation,  introduced  into  the  first  Coottitutjon  oC 
the  State,  in  1777,  wai  inserted,  it  is  understood,  to  prevent  a  recurrence  of 
the  inconvenience  which  bad  been  experienced  in  the  case  of  the  individual 
who  last  held  the  office  of  Chief  Justice  under  the  colonial  government.  Mr. 
BamiUoriy  in  1788,  (Federalist,  No.  79.)  speaking  of  this  clause  of  the  Co»> 
»titution,  said,  that  there  were  few,  at  that  time,  who  did  not  disapproTe  of 
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This  event  was  contemplated  by  the  Bar  with  the  deepest 
concern ;  and  the  members  residing  in  the  city  of  JVetr-  York, 
convened  in  the  Chancery  Conrt  room  in  the  City  Hall,  on 
the  28th  of  Ju/y,  appointed  a  committee  to  prepare  an  ad- 
dress on  the  occasion,  which  was  unanimously  adopted, 
and  the  committee  requested  to  transmit  the  same  to  the 
Chancellor,  at  Albany.    The  address  was  as  follows : 

To  the  Honaurahle  James  Kent,   Chancellor  of  the  State 
of^evhYork. 

Sib, — ^The  gentlemen  of  the  Bar  of  this  city,  sensible  of 
the  inestimable  benefits  which  your  judicial  labours  have 
conferred  on  the  community,  and  with  hearts  touched  by 

(he  provision ;  and  after  obserTing  that,  of  all  the  faculties  of  the  human  mind, 
that  of  the  judgment  is  most  improved  and  refined  by  age,  and  its  strength 
most  likely  to  endure  in  men  who  survive  that  period,  he  remarks,  witli  great 
justice  and  feeling,  that  *<  in  a  republic,  where  fortunes  are  not  affluent,  and 
pensions  not  expedient,  the  dismission  of  men  from  stations,  in  which  they 
have  served  their  country  long  and  usefully,  on  which  they  depend  for  sub- 
sistence, and  from  which  it  will  be  too  late  to  resort  to  any  other  occupation 
for  a  livelihood, ought  to  have  some  better  apology  to  humanity,  than  is  to  be 
found  In  the  imaginary  danger  of  a  superannuated  bench." 

To  pass  laws,  on  the  spur  of  the  occasion,  has  been  considered  impolitic 
and  unjust.  But  to  fieishjon  any  part  of  the  frame  of  a  government,  which  is 
permanently  to  affect  a  whole  community,  in  all  its  dearest  relations  and  in- 
terests, from  a  view  of  a  particular  case,  or  a  fact  of  very  rare  occurrence, 
manifests  a  much  greater  want  of  wisdom,  and  a  feebler  sense  of  justice. 
That  such  a  limitation  should  have  been  continued  by  the  Convention,  as- 
sembled In  Augtut^  1821,  to  amend  the  Constitution,  has  been  a  matter  oi' 
unfeigned  astonishment  to  persons  out  of  the  State,  and  to  every  citizen  within 
It,  not  intimately  acquainted  with  the  secret  history  of  a  great  political  trans- 
action ;  more  especially,  when  a  new  article  was  introduced,  giving  to  the 
Legislature  power  to  remove  persons  holding  offices  during  good  behaviour ; 
a  provision  which  would  seem  to  render  any  further  guard  against  the  effects 
of  a  premature  decay  of  the  understanding  of  our  Judges,  quite  unneccssar}-. 
We  might  search,  in  vain,  the  history  of  mankind,  from  the  first  institution 
of  civil  government,  to  the  formation  of  the  Constitution  of  the  State  ofJ^'ew- 
York,  for  a  similar  limitation.  It  is  opposed  to  the  opinions  of  the  greatest 
lawgivers,  statesmen  and  political  writers,  in  all  those  states  and  countries 
to  which  we  are  accustomed  to  look  for  the  lights  of  wisdom,  and  the  lessons 
of  experience.  It  is  a  satire  on  the  intellect  of  the  Bar,  and  a  standing  re- 
proach to  the  discernment  and  integrity  of  those  to  whom  is  intrusted  tlie 
power  of  appointment  to  office ;  for  it  Is  almost  certain,  that  one  fit  to  be  a 
judge  at  fortyi  will  be  equally^  if  not  more,  competent,  at  sixty  years  of  age. 
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the  affectionate  laogaage  in  wiiicb  you  announced  the  close 
of  your  last  term,  cannot  refrain,  at  the  moment,  when,  by 
the  Constitution,  your  official  duties  are  to  cease,  from 
expressing  their  deep  regret  at  the  event,  and  offering  to 
you  the  tribute  of  their  sincere  respect  and  esteem.  They 
might,  perhaps,  on  this  occasion,  at  least,  be  excused  for 
doubting  the  wisdom  of  that  constitutional  provision  that 
compels  you,  in  the  full  enjoyment  of  your  intellectual 
faculties,  to  relinquish  a  station  you  have  filled  with  con- 
summate ability,  and  with  the  greatest  honour  and  advan- 
tage to  the  State. 

It  is  now  five  and  twenty  years  since  you  accepted  a  seat 
on  the  Bench  of  the  Supreme  Court,  and  where  you  af- 
terwards presided,  more  than  ten  years,  before  your  ap- 
pointment to  that  Court,  in  which,  for  an  almost  equal 
period,  your  administration  of  equity  has  shed  a  new  lustre 
on  that  branch  of  legal  science,  without  which,  we  think, 
no  system  of  jurisprudence  can  be  complete,  or  the  obliga- 
tions of  justice  effectually  enforced. 

During  this  long  course  of  services,  so  useful  and  ho- 
nourable, and  which  will  form  the  most  brilliant  period  in 
our  juridical  history,  you  have,  by  a  series  of  decisions  in 
law  and  equity,  distinguished  alike  for  practical  wisdom, 
profound  learning,  deep  research,  and  accurate  discrimina- 
tion, contributed  to  establish  the  fabric  of  our  jurispru- 
dence on  those  sound  principles  that  have  been  sanctioned 
by  the  experience  of  mankind,  and  expounded  by  the  vene- 
rable and  enlightened  sages  of  the  law.  Though  others 
may  hereafter  enlarge  and  adorn  the  edifice,  whose  deep 
and  solid  foundations  were  laid  by  the  wise  and  patriotic 
framers  of  our  government,  in  that  common  law  which 
they  claimed  for  the  people  as  their  noblest  inheritance, 
your  labours  on  this  magnificent  structure  will  for  ever  re- 
main eminently  conspicuous,  commanding  the  applause  of 
the  present  generation,  and  exciting  the  admiration  and 
gratitude  of  future  ages. 
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The  industry  and  zeal  with  which  yoa  have  applied  all 
the  energies  and  resources  of  an  active  and  vigorous  mind 
to  the  discharge  of  the  arduous  and  increasing  duties  of 
your  station,  have  been  felt  and  acknowledged  by  the  Bar, 
and  by  all  who  are  interested  in  the  faithful  and  impartial 
administration  of  justice.  The  simplicity  and  candour  of 
your  deportment  have  rendered  the  performance  of  our 
professional  duties,  at  all  times,  easy  and  pleasant,  whilst 
the  promptness  of  your  decisions  has  removed  all  cause  of 
complaint  among  suitors,  who  have  learned,  with  surprise, 
that  controversies  the  most  intricate  and  perplexed,  may 
be  brought  to  a  conclusion,  in  a  Court  of  Chancery,  with 
as  little  delay  as  an  ordinary  suit  at  common  law.  Not 
only  have  the  merits  of  every  case  been  carefully  investi- 
gated and  attentively  considered,  but  no  pains  have  been 
spared  by  you,  in  explaining  the  reasons  of  every  decision: 
And  judicial  opinions,  the  most  luminous  and  learned,  have 
instructed  the  experienced,  as  well  as  the  young,  of  that  pro- 
fession which  you  have  adorned  by  your  talents  and  virtues. 

Accept,  Sir,  our  most  cordial  wishes  for  your  future 
prosperity  and  happiness.  May  you  long  live  to  enjoy 
your  exalted  and  well  earned  reputation,  and  those  sooth- 
ing reflections  which,  to  a  pure  and  virtuous  mind,  afford 
the  richest  recompense,  for  so  many  years  of  a  life  devoted 
to  the  upright  and  conscientious  administration  of  justice, 
and  to  the  best  interests  of  your  native  State. 

J^eW'York,  July  28,  1823. 

To  this  address,  the  Chancellor  was  pleased  to  return 
the  following  answer : 

Albany,  July  SI,  1823. 

Gentlemen — ^I  return  my  most  grateful  acknowledg- 
ments for  the  affectionate  address  of  the  members  of  the 
JVetr-ForA;  Bar,  which  you  have  done  me  the  honour  to 
communicate. 

Next  to  the  consciousness  of  having  done  my  duty, 
my  satisfaction  is  in  the  approbation  of  the  Bar.    To  their 
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intelligence  and  assistance  I  have  been  indebted  for  my 
best  efforts  in  the  discharge  of  my  judicial  trasU  The  dis- 
tingnished  talent,  probity,  and  candour,  which  they  have 
constantly  displayed,  and  the  respect  and  friendship  which 
they  have  uniformly  showed  me,  press  upon  my  mind  with 
affecting  recollections.  That  the  long  and  interesting  per- 
sonal intercourse  between  us,  must  now  cease,  saddens  all 
my  anticipations.  But  this  last,  and  most  generous  and 
indulgent  mark  of  approbation,  will  cheer  and  console  me 
for  the  remainder  of  my  life. 

Be  pleased.  Gentlemen,  to  accept  of  my  warmest  grati- 
tude, for  the  kind  and  friendly  wishes  with  which  you  have 
accompanied  the  address,  and  permit  me  to  assure  you,  in- 
dividually, of  my  purest  esteem  and  regard. 

JAMES  KENT. 
To  Messrs.  Richard  Harison, 

Thomas  Addis  Emmet, 

John  Wells, 

JosiAH  Ogden  Hoffman, 

Samuel  Jones, 

Samuel  Botd,  and 

William  Johnson. 

On  the  same  interesting  occasion,  the  members  of  the 
Bar,  residing  in  the  city  of  Albany^  also  met,  and  unani- 
mously agreed  to  the  following  address,  which  was  pre- 
sented to  the  Chancellor,  by  a  committee  in  their  behalf: 

To  the  Honourable  James  Kent. 

Sir, — ^The  time  having  arrived  when  you  are  to  relin- 
quish the  high  judicial  powers  which  you  have  so  long 
and  ably  discharged,  the  members  of  the  bar  of  the  city  of 
Albany  would  be  alike  insensible  to  the  obligations  of  duty, 
and  the  dictates  of  their  hearts,  if  they  omitted,  on  this  in- 
teresting occasion,  to  express  to  you  their  feelings. 

In  the  regrets  which  are  experienced  at  the  close  of  la- 
bours so  honourable  and  useful  to  our  country,  as  those 
which  you  have  rendered^  the  members  of  the  bar  most 
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deeply  participate.  It  has  been  their  good  fortune  to  be 
coonected  with  you,  not  only  by  the  ties  of  professional 
business,  but  by  the  more  endearing  attachments  which  re- 
sult from  the  daily  intercourse  of  private  life.  Although 
the  farmer  are  now  to  be  dissolved,  they  indulge  the  grati- 
fying hope  that  no  change  of  residence  will  compel  them  to 
deplore  the  loss  of  the  latter. 

The  proud  monuments  which  you  have  erected  to  your 
fame,  in  a  series  of  common  law  and  chancery  reports, 
which  will  maintain  the  highest  rank  among  enlightened 
jurists,  are  enough  to  gratify  the  most  honourable  ambi- 
tion ;  and  to  yon  personally,  the  toils  of  a  well  spent  life 
may  render  retirement  welcome.  Still,  the  members  of  the 
bar,  and  your  fellow  citizens,  cannot  but  deeply  deplore 
the  loss  of  a  learned  and  upright  judge^  who  has  marked 
the  great  outlines  of  our  judicial  system,  and  whose  deci- 
sions have  elevated  the  character  of  our  Courts  to  a  high 
rank  in  the  nation  ;  of  an  accomplished  scholar ^  whose  va- 
rious learning  has  been  devoted  to  the  illustration  and  em- 
bellishment of  legal  science  ;  of  a  warm  and  generous  pa^ 
iron  of  young  men,  encouraging  them  in  the  career  of  use- 
fulness by  his  kindness,  and  stimulating  their  ambition  by 
his  example  ;  of  a  gentlemanj  exhibiting  in  his  official  in- 
tercourse, the  most  accessible  and  unostentatious  manners, 
neither  affected  by  dignity  of  station,  nor  rendered  over- 
bearing by  the  exercise  of  power ;  of  a  moralist^  whose 
pure  and  incorruptible  mind  has  been  a  constant  terror  to 
dishonesty  and  fraud. 

In  bidding  farewell  to  such  a  man,  we,  on  behalf  of  the 
Albany  Bar,  express  our  sincere  wishes,  that  his  future 
years  may  be  as  full  of  happiness,  as  his  past  have  been  of 
honour  and  usefulness  to  his  country. 

ABM.  VAN  VECHTEN, 
JOHN  V.  HENRY, 
J.  V.  N.  YATES, 
H.  BLEECKER, 
EBENEZER  BALDWIN. 
July  31st,  1823. 
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To  this  address,  the  following  answer  was  retamed : 

Albany  J  August  2d,  1823. 
Gentlemen; — ^I  receive  with  the  deepest  feeling  of  grati- 
tude and  affection,  the  address  which  you  have  been  pleas- 
ed to  present  to  me  on  behalf  of  the  .4Z6any  Bar. 

Most  of  the  members  of  the  profession  in  this  city,  have, 
for  many  years,  been  my  neighbours,  friends,  and  compa- 
nions. I  have  had  constant  occasion  to  witness  and  admire 
the  ability,  zeal  and  honour  with  which  they  have  dischar- 
ged their  professional  engagements,  and  I  have  had  the 
happiness  to  receive  uninterrupted  proofs  of  tbeir  confi- 
dence and  attachment.  An  approbation  of  my  public  con- 
duct, flowing  from  such  a  source,  is  most  acceptable,  and 
affords  me  the  most  consoling  evidence  of  the  public  sense 
of  the  fidelity  with  which  I  have  endeavoured  to  perform 
my  duty.  I  can  never  be  insensible  to  their  goodness,  and 
I  shall  always  cherish,  in  grateful  remembrance,  this 
gratifying  token  of  their  esteem* 

With  my  most  ardent  wishes  for  your  individual  welfare 
and  happiness, 

I  am,  gentlemen. 

Your  friend  and  obed't  scrv't, 
JAMES  KENT. 
To  Messrs.  Abraham  Van  Vechten,  John  V.  Henry,  John 
V.  N.  Yates,  Harmanus  Bleecker,  and  Ebenezer  Bald- 
win, a  committee  on  behalf  of  the  Albany  Bar. 

At  the  next  term  of  the  Supreme  Court,  held  at  Utica, 
the  members  of  the  Bar,  attending  from  different  parts  of 
the  State,  assembled,  and  the  following  address,  prepared 
by  a  committee  appointed  for  that  purpose,  was  unani- 
mously adopted. 

Vtka,Aug.  11,  1823. 
To  the  Honourable  James  Kent. 

Sir, — ^The  members  of  the  Bar  attending  the  present  ^ 
August  term  of  the  Supreme  Court,  having  learned  that 
yon  had  retired  from  the  office  of  Chancellor  of  this  State, 
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in  consequence  of  having  arrived  at  the  age  limited  hy  tlie 
Constitution,  have  appointed  us  tr  express  to  you  their 
sense  of  your  public  services  and  character,  their  regard 
for  your  private  worth,  and  their  regret  at  the  termina- 
tion of  your  judicial  duties.  The  labours  of  a  Judge  can 
be  best  appreciated  by  those  who  have  constantly  wit- 
nessed them ;  and  the  qualities  of  a  man  can  be  estimated 
by  those  only  who  have  had  a  long  intercourse  with  him. 
For  twenty<-five  years,  the  Lawyers  of  this  State  have  en- 
joyed the  opportunity  of  observing  you  on  the  Bench,  and 
of  knowing  you  as  a  man :  and  they  have  a  right,  there- 
fore, to  speak  of  your  character.  And  although  the  policy 
of  pur  constitution  debars  you,  in  the  full  vigour  of  ripened 
talent  and  mature  judgment,  from  further  judicial  employ- 
ment, yet,  the  gratitude  of  the  people  whom  you  have 
benefitted,  wiU  afford  some  atonement  for  the  unfortunate 
application  of  that  policy  in  your  instance.  As  a  class 
of  that  people,  the  practitioners  in  the  Courts  where  you 
have  presided,  feel  it  their  peculiar  duty,  t6  thank  you 
for  services  which  have  reflected  new  lustre  on  the  pro- 
fession of  the  law,  advanced  the  honour  and  fame  of  the 
Bench,  and  given  character  to  the  State.  Nor  need  they 
apprehend  the  charge  of  adulation,  in  addressing  a  Judge 
out  of  office,  and  a  citizen  without  power. 

It  is  delightful  to  us  to  dwell  on  the  recollection  of  the 
period,  during  which  you  occupied  a  seat  on  the  bench  of 
the  Supreme  Court.  With  your  occupation  of  that  seat 
commenced  a  series  of  adjudications,  which  have  com- 
manded the  respect  and  confidence  of  the  whole  American 
people— have  extorted  the  admiration  of  foreign  jurists  and 
judges  and  advanced  the  reputation  of  the  Court  of  the 
State,  to  an  eminence  hitherto  unrivalled  by  our  sister 
States.  The  common  law,  and  colonial  laws  and  usages, 
often  conflicted  with  the  statutes  of  our  State ;  the  prin- 
ciples of  the  former  were  in  many  cases  inapplicable,  ^tid 
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frequently  required  modification  to  adapt  them  to  our  itf-^ 
stitutions.  Oar  own  statutes  were  multifarious  and  com- 
plex. The  labour  of  forming  a  system  from  this  inco- 
herent mass,  has  been  accomplished  by  those  adjudications, 
in  which  your  part  was  so  distinguished.  The  existence 
of  known,  certain,  and  fixed  laws,  is  the  criterion  that  dis- 
tinguishes a  free  government  from  a  despotism.  And  if 
the  Emperor  Justinian  is  entitled  to  the  glory  which  the 
enlightened  of  all  nations  have  awarded  him,  for  having 
collected  and  reduced  to  some  order  the  Roman  laws, 
how  much  are  the  people  of  this  State,  and  the  professors 
of  law  in  particular,  indebted  to  you  and  your  coadjutors, 
for  the  series  of  decisions  that  formed  the  system  of  exisdng 
la^«.  The  incalculable  blessings  which  flow  from  them 
are  felt  in  the  remotest  corners  of  our  extended  territory, 
and  in  the  daily  and  hourly  transactions  of  the  business  of 
life.  And  as  they  descend  to  an  enlightened  and  grateful 
posterity,  they  will  be  received  with  blessings  on  their 
authors.  The  contemplation  of  so  much  good  produced 
to  your  fellow  citizens,  and  to  generations  yet  unborn,  is 
in  itself  a  source  of  unmingled  satisfaction. 

From  the  bench  of  the  Supreme  Court,. your  elevation 
to  the  Court  of  Chancery  was  hailed  with  universal  plea- 
sure. In  the  space  of  little  more  than  nine  years,  an  entire 
and  wonderful  revolution  in  the  practice  and  administra- 
tion of  equity  has  been  accomplished.  We  know  not  that 
its  history  could  be  better  given,  than  by  adopting  the 
language  of  Sir  William  Blackstone,  in  his  account  of  a 
similar  revolution  in  the  English  Chancery,  between 
which  and  the  change  in  this  State,  there  is  such  a  re- 
markable coincidence  of  circumstances,  as  to  justify  our 
quotation.  *^  Sir  Heneage  Finch,"  says  the  Commentator 
on  the  Laws  of  England,  ^^  who  succeeded  in  1678,  and 
became  afterwards  Earl  of  Nottingham,  was  a  person  of 
the  greatest  abilities  and  most  uncorrupted  integrity;  a 
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thorough  master  and  zealous  defender  of  the  laws  and 
constitution  of  his  country ;  and  endued  with  a  pervading 
genius,  that  enabled  him  to  discover  and  pursue  the  true 
spirit  of  justice,  notwithstanding  the  embarrassments  raised 
by  the  narrow  and  technical  notions  which  then  prevailed 
in  the  Courts  of  law,  and  the  imperfect  ideas  of  redress 
which  had  possessed  the  Courts  of  equity.  The  reason 
and  necessities  of  mankind  co-operated  in  his  plan,  and 
enabled  him,  in  the  course  of  nine  years,  to  build  a  system 
of  jurisprudence  and  jurisdiction,  upon  wide  and  rational 
foundations."  Such  as  are  best  acquainted  with  the  state 
of  equity  and  jurisprudence,  anterior  to  the  reports  of  your 
decisions  in  that  Court,  and  such  as  are  most  familiar 
with  those  reports,  will  recognise  the  truth  of  the  portrait, 
and  the  fidelity  of  the  history  we  have  adopted.  Of  one 
thing  we  are  confident : — the  monuments  of  your  useful- 
ness are  imperishable;  they  cannot  be  injured  by  exag- 
geration, nor  defaced  by  ignorance* 

We  could  dwell  on  the  events  of  your  public  life  yet 
longer,  were  it  becoming  the  occasion  to  do  so;  and 
would  delay  to  the  last  moment,  the  farewell  which  will 
terminate,  on  our  part,  all  intercourse  between  you  as  a 
public  man,  and  the  profession  whose  pride  it  is  to  call 
you  a  brother.  That  endearing  appellation  brings  to  our 
minds  so  many  instances  of  personal  kindness— so  many 
scenes  of  delightful  instructiour-so  many  evidences  of 
pureness  and  singleness  of  heart — such  a  uniform  and 
uninterrupted  course  of  generous,  candid,  and  polite  treat 
raent — that  we  are  unable  to  express  the  fulness  of  our  feel- 
ings, and  can  only  say,  that  our  afiection  for  you,  as  a  man, 
almost  absorbs  our  veneration  for  you  as  a  judge. 

We  bid  you  an  afiectionate  farewell,  as  our  guide  and 
father  on  the  Bench,  with  the  wish,  which  is  responded  by 
a  whole  people,  that  the  decline  of  your  life  may  be  as  se- 
rene and  happy,  as  its  meridian  has  been  splendid  and  use- 
ful ;  and  when  your  spirit  returns  to  its  Great  Author, 
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that  you  may  enter  into  the  joy  reserved  for  his  *^  good 

and  faithful  servants.'' 

E.  WILLIAMS, 

THOMAS  J.  OAKLEY, 

DANIEL  CADY, 

ROBERT  CAMPBELL, 

JOHN  C.  SPENCER, 

SAMUEL  BEARDSLEY, 

BENJ-  F.  BUTLER. 

To  this  address,  the  following  answer  was  returned  : 

Albany^  September  8, 1823. 

Gentlemen, — ^Having  been  absent  from  this  city  for 
several  weeks,  it  was  not  until  this  morning  Chat  I  had  the 
honour  to  receive  the  address  which  you  were  so  good  as 
to  communicate  to  me,  on  behalf  of  the  members  of  the 
bar  attending  at  the  last  term  of  the  Supreme  Court. 

The  spontaneous  and  generous  approbation  of  my  public 
services,  coming  from  so  pure  and  intelligent  a  source,  af- 
fords me  the  highest  satisfaction,  and  demands  my  most 
grateful  acknowledgments.  Most  of  the  members  of  the 
bar  have  acquired  character,  and  advanced  to  maturity, 
since  I  came  to  the  bench.  They  have  cultivated  the  sci- 
ence of  the  law,  and  adorned  the  profession,  under  my  eye 
and  observation.  The  path  I  had  to  pursue  was  smooth- 
ed and  enlightened  by  their  talents.  I  have  been  sustained 
by  their  friendship,  and  animated  by  their  example.  The 
members  of  the  profession,  to  whom  I  am  still  a  debtor,  are 
entitled  to  my  unvarying  respect,  attachment  and  gratitude. 

I  feel  myself  especially  indebted  to  you,  gentlemen,  for 
the  obliging  and  affectionate  manner  in  which  you  have 
been  pleased  to  convey  the  sense  of  the  meeting  which  you 
represent,  and  I  beg  leave  to  add  the  assurances  of  my  ar- 
dent wishes  for  your  welfare. 

JAMES  KENT. 
To  Messrs.  Elisha  Williams,  Thomas  J.  Oakley,  Daniel 

Cady,  Robert  Campbell,  John   C.  Spencer,    Samuel 

Beardsley,  and  Benjamin  F.  Butler. 
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APPEAL. 

After  an  order  diasolvm^  aa  injunction, 
stayinf  an  eiecuuooat  law,  the 
plaintiff  nay  proceed  with  his 
executioii,  notwithstanding  an  i^ 
peal  from  the  order ;  for  an  ap- 
peal cannot,  of  Hself,  aflect  the 
validity  of  an  order  dissolving  an 
faijunctioo,  or  discharging  a  party 
from  a  writ  of  neeoPM^^  or  service  of 
process.  It  only  stays  all  ftarther 
proceedings  in  dus  Court  Wood 
V.  Dunghiy  295 

ASSETS. 

Vide  ExscuToas  Avn  AnMimsTBA- 
Toas. 

ASSIGNMENT. 

In  May^  1817}  ^*  confessed  a  judg- 
ment in  favour  of  M.,  <S.  and  C, 
by  way  of  security  and  indemnity. 
Afterwards,  in  Jime,  1817}  -^^  be- 
ing in  foiling  circumstances,  as- 


signed certain  real  and  personal 
estates,  specified  in  schedules,  ^to 
M.ScC.  m  trust,  to  convert  the 
same  into   money;    and,   after 
deducting  charges,  &c.,  to  pay, 
1st,  the  debts  and  responsibilities 
spedfied  in  a  schedule,  (and  which 
included  a  large  debt  to  M.,  S.  ^ 
C.,)  either  rateably,  or  in  such  or- 
der of  preference  and  priority,  a» 
they  should  deem  best :  2d,  to 
pay  all  the  other  debts  of  ^.;  and 
3d,  to  account  for  the  surplus  to 
A,f  or  his  legal  representatives ; 
and  the  real  estate  was  declared  to 
be  subject  to  the  judgment  con- 
fessed in  favour  of  M.,  5.  ^  C, 
and  to  another  judgment  in  fa- 
vour of  Q.— M.  ^  S,  accepted  the 
trust,  and  executed  it  by  paying  a 
great  part  of  the  debts,  &c.    In 
jitigwiy  1817,  some  of  the  credi- 
tors of  A,  recovered  judgments 
against  him,  and  issued  execu- 
tions, by  virtue  of  which  the  she- 
riff sold  a  house  and  lot  of  A., 
which  having  been  previously  con- 
veyed in  trust  for  his  wife,  was 
not  included  in  the  assignment ; 
and  H.  became  tbe  purchaser  at 
the  sheriff's  sale,  for  the  execu- 
tion creditors,  and  the  trust  for 
the  wife  was  adjudged  void  as 
against  those  creditors.    On  a  bill 
filed  by  If.,  against  M.,  S.  Sr  C, 
to  prevent  their  selling  the  same 
property  under  an  execution  on 
their  judgment,  or  on  the  judg- 
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ment  in  favour  of  Q.,  which  had 
been  purchased  by  M.  for  a  small 
sum  :  Heidf  that  M.  if  iS.,  by  ac* 
cepting  the  trust  under  the  as- 
signment, had  waived  any  remedy 
for  their  own  demands,  or  those  of 
iH.,  S.  if  C,  under  their  judgment, 
the  lien  of  which  was  preserved 
merely  for  the  sake  of  priority, 
and  to  guard  against  intervening 
liens ;  and  as  to  any  direct  reme- 
dy, that  the  judgment  was  extin- 
guished by  the  operation  of  the 
deed  of  assignment,  and  that  M. 
must  be  considered  as  purchasing 
the  judgment  of  Q.,  in  his  charac- 
ter of  trustee,  and,  therefore,  could 
not  make  use  of  it  for  any  pur- 
pose inconsistent  with  that  cha- 
racter. Hcttoley  v.  Manciusy  174 

Vide  Mortgage.    Trust. 

ATTORNEY. 

Vide  Fraud. 

AUTHORITY. 

Vide  Power.  Principal  and  Agent. 

B. 

BAILMENT. 

The  defendants,  being  stock  and  ex- 
change brokers  in  New-Yorky  in 
February y  1818,  in  the  course  of 
their  business,  received  from  the 
plaintiff  4S0  shares  of  the  stock  of 
the  Bank  of  tJte  United  States  ; 
and  it  was  agreed  between  them, 
that  the  defendants  should  hold 
the  stock  as  collateral  security  for 
the  payment  of  a  promissory  note 
of  the  plaintiff,  given  for  moneys 
advanced  by  the  defendants  to 


him,  and  payable  on  the  lOth  of 
January  J 1819  $  and  the  defend- 
ants were  to  re-lransfer  the  whole 
430  shares  of  stock  to  the  plaui- 
tiff.  on  payment  of  the  note  $  bat 
if  the  notes  were  not  paid,  the  de- 
fendants were  at  liberty  to  sell  the 
stock,  accounting  for  the  surplus, 
if  any,  and  the  plaintiff  to  be  re- 
sponsible for  any  deficiency.  The 
shares  of  the  plaintiff  were  not 
marked  or  identified  as  his  par- 
ticular property,  nor  was  there 
any  thing  agreed  upon  between 
the  parties  for  that  purpose  ;  but 
the  shares  remained  in  the  names 
of  the  defendants,  and  were  blend- 
ed with  a  large  mass  of  shares  of 
the  same  stock  held  by  them,  be- 
longing to  themselves,  or  in  trust 
for  others.  The  note  not  being 
paid,  the  defendants  sold  the 
stock,  on  the  25th  of  January^ 
1819,  and  the  proceeds  not  being 
sufficient  to  pay  the  note,  they 
brought  an  action  at  law  against 
the  plaintiff  to  recover  the  ba- 
lance :  Held,  that  as  the  defend- 
ants, at  all  times,  after  the  date  of 
the  note,  were  possessed  of  shares 
of  stock,  standing  in  their  names, 
and  undertheir  absolute  and  right- 
ful control,  to  an  amount  far  ex- 
ceeding the  number  of  shares  so 
receiv^  of  the  plaintiff,  and  were 
ready  and  able,  at  any  time,  to 
transfer  to  him  the  430  shares,  on 
payment  of  the  note,  there  was  no 
breach  of  trust  on  their  part,  nor 
were  they  bound  to  account  to  the 
plaintiff  for  the  stock  at  a  higher 
price  than  what  it  was  actually 
sold  for  by  them.  Nourse  v. 
Prime,  69 

BANKRUPT. 

Vide  Teust, 
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ftARON  AMD  FEME. 

1.  Though  a  deed  from  a  husband 
directly  to  his  wife  is  void  in  law, 
yet  where  the  conveyance  of  the 
husband  is  for  the  purpose  of  ma- 
king a  suitable  provbion  for  the 
wife,  as  giving  her  a  deed  for  cer- 
tain lands,  parcel  of  his  estate, 
durmg  her  widowhood,  equity 
will  lend  its  aid  to  enforce  the 
provision ;  especially  where  the 
wife  had,  by  an  ante-nuptial 
agreement,  released  all  right  of 
dower  to  arise  under  the  marriage, 
on  the  express  engagement  of  the 
husband,  that  she  should  be  en- 
dowed of  all  lands  acquired  by 
them  during  their  cohabitation. 
Shepard  v.  Shepard^  57 

2.  Where  a  husbtmd  conveyed  land 
to  a  son,  for  a  nominal  sum,  on  his 
covenanting  to  pay  an  annuity  to 
his  mother  during  her  widow- 
hood :  Held,  that  the  wife  was  en- 
titled to  an  action  on  the  cove- 
nant so  made  for  her  benefit; 
and  that  a  release  of  the  covenant 
by  the  son  to  the  husband,  in  his 
lifetime,  was  fraudulent  and, void. 

i6. 

3.  Where  a  marriage  settlement, 
giving  to  the  wife  the  control  of 
her  separate  property  during  co- 
verture, and  the  power  of  ap- 
pointment, with  the  assent  of  her 
husband^  contains  no  express 
provision  for  the  disposition  of 
such  property,  in  the  event  of  her 
death,  and  in  default  of  her  ap- 
pointment, and 'she  dies  without 
making  any  appointment,  the  pro- 
perty goes  to  the  husbadd,  as 
survivor,  as  if  no  settlement  had 
been  made.    Stewart  v.  Stewart^ 

229 

4.  As,  where  after  such  settlement, 
money  coming  to  the  wife  from 
her  father  was  paid  to  the  hus- 


band, there  being  no  acting  trus- 
tee for  the  wife,  at  the  time,  and 
the  husband  invested  the  money 
in  stock  in  the  wife's  name,  but 
received  the  dividends  to  his  own 
use,  and  after  her  death  admini&> 
tered  on  her  estate,  and  received 
the  dividends  on  the  stock,  until 
his  death :  Held,  that  the  execu- 
trix of  the  husband  was  entitled  to 
the  stock,  and  that  the  adminis- 
tratrix, de  bonis  nouy  of  the  wife, 
was  accountable  for  it,  as  trustee, 
to  the  legal  representatives  of  the 
husband.  t&. 

5.  Where,  in  a  deed  of  settlement, 
the  husband,  after  covenanting 
to  allow  his  wife  to  enjoy  her  se- 
parate property  to  her  own  use, 
during  the  coverture,  and  that  she 
might  convey  the  same,  &c.,  and 
that  she  should  enjoy  the  rents 
and  profits  of  the  real  estate,  as  if 
she  were  a  feme  sole,  &c.,  the 
husband  thereby  releasing  all  his 
mnrital  rights  in  and  over  the 
same,  &c.  Held,  that  the  release 
was  to  be  construed  in  connexion 
with  the  words  immediately  pre- 
ceding, and  operated  only  as  to 
his  rights  during  coverture,  and 
did  not  afiect  his  rights  as  survi- 
vor of  his  wife.  ib. 

6.  If  a  husband  survives  his  wife, 
and  dies,  without  administering 
on  her  property,  or  before  com- 
pleting the  administration,  and 
the  wife's  next  of  kin  administers, 
such  administrator  is  a  trustee  for 
the  representatives  of  the  hus- 
band, ib. 

7*  The  husband  may  be  considered 
as  next  of  kin  to  his  wife,  by  ref- 
lation of  marriage,  and  as  taking 
her  personal  property,  in  case  of 
her  death,  as  next  of  kin;  but 
whether  so  considered  or  not,  her 
personal  property  remaining  after 
her  death^  goes  to  her  husband, 
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mubajwre  mariii,  or  as  next  of 

kiD,  Stewart  v.  Stewartj        229 

8.  A  husband  cannol  be  a  witness 

for  or  against  his  wife.  t6. 

BILL. 

Vide  Plbadinos. 

c. 

CANALS   AND   CANAL    COM- 
MISSIONERS. 

Vide  Injunction. 

CHARITABLE  BEQUEST. 

Vide  Lboacit. 

CONSIGNOR  AND  CONSIGNEE. 

Vide  Principal  and  Aoknt. 

CONTRIBUTION. 

Where  a  judgment  is  a  Uen  on  different 
parceb  of  land,  one  of  the  seTeral 
owners  is  not  entitled,  on  a  bill 
against  the  judgment  creditors 
only,  to  a  decree  for  contribution; 
but  all  the  persons  interested  in 
the  lands  bound  by  the  judgment, 
must  be  made  parties  for  that  pur- 
pose ;  nor  is  the  plaintiff  entitled 
to  hare  the  judgment,  upon  pay- 
ment of  it,  assigned  to  him  by  way 
of  substitution,  to  enable  him  to 
enforce  contribution  from  other 
persons  liable  to  contribute,  but 
who  were  not  parties  to  the  suit 
Avery  \.  Fatten^  211 

CORPORATION. 

A  company  incorporated  under  the  act, 
(sew.  34.  cA.  GT*)  is  not  consider- 
ed as  dissolved,  (so  as  to  render  the 
stockholders  individually  respon- 


sible, to  the  extant  of  thehr  shares, 
for  the  debts  of  the  coiporation,) 
by  reason  of  a  sale  of  its  viable 
property  wider  execution  for  its 
debts,  and  of  a  temporary  suspen- 
sion of  its  manulacturing  business, 
as  kmg  as,  bv  a  regular  election 
of  trustees,  there  has  been  a  con- 
tinued succession,  and  the  com- 
pany kept  in  operation,  and  has 
the  capacity  to  mcreaae  the  sub- 
scription or  ^ock,  or  call  in  more 
of  its  capital,  and  reassume  its 
business.  Brinkerkoff  v.  Brawn 
mdatheriy  217 

COVENANT. 

Vide  Baron  and  Fksk. 

D. 

DEBTOR  AND  CREDITOR. 

1.  If  two  funds  are  specifically  bound 
for  one  debt,  and  one  of  the  iiinds 
only  bound  for  another  debt,  that 
other  debt  has  a  preference  on 
the  only  fund  to  which  it  is  en- 
titled to  resort.  Rowley  v.  Mon- 
ctut,  174—184 

2.  It  seeme^  that  a  judgment  creditor 
is  entitled  to  the  aid  of  this  Court, 
to  attach  a  judgment  debt  due  to 
his  debtor,  who  has  no  property 
which  can  be  reached  by  an  exe- 
cution at  law ;  such  judgment  debt 
being  considered  as  so  much 
money  held  in  trust.  Duhiteaitery 
Egbert  v.  Pembertonj  208 

DEVASTAVIT. 

Vide  Executor   ani>  ADMiNTSTitA- 

TOR. 

DEVISE. 
Vide  WiLii.    Leoacv. 
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E. 

ELECTION. 
Vide  Mortgage,  10.  6. 

EXCEPTION. 

In  a  deed,  vide  Mortoagk,  10. 

EXECUTOR  AND  ADMINIS- 
TRATOR. 

1*     A  bare  act  of  sale  of  the  asseta  by 
an  executor,  is  a  sufficient  indem- 
nity to  the  purchaser,  if  there  is      ?• 
no  fraud  or  collusion.    Suther^ 
landv.  Brushy  17 

2.  As,  where  an  executor  assigned 
and  delivered  bonds  and  notes  be- 
longing to  the  estate  of  the  testa- 
tor, by  way  of  indemnity,  to  B.,  8. 
who  had  become  his  surety : 
Heldy  that  B.  was  entitled  to  hold 
the  securities,  for  his  indemnity 
against  the  devisees  or  legatees ;  9* 
the  delivery  to  him  being  for  a 
valuable  consideration,  and  with- 
out fraud  or  collusion ;  and  it 
would  make  no  difference,  if  B. 
had  known  that  the  securities  were 
part  of  the  assets.  t6.     10. 

3.  An  executor  is  not  responsible  for 
devcutavit  of  his  co-executor,  ex- 
cept so  far  as  he  has  concurred  in 
such  waste  or  misapplication  of    11. 
the  assets.  ib. 

4.  Courts  here  do  not  recognise  ad- 
ministrators appointed  by  the 
Courts  of  other  States.  Doolittle 
V.  LewiSy  45 

5.  But,  it  seenuj  an  executor  or  ad-     12. 
ministrator  of  a  creditor,  residing 

in  another  State,  having  in  his 
possession  a  bond  or  mortgage  on 
lands  in  this  State,  though  he  can- 
not sue  in  this  State,  may  law- 
fully receive  payment  of  the  debt,  13. 
and  give  an  acquittance,  without 
Vol.  VII.  46 


having  obtained  letters  of  admi- 
nistration in  this  State  $  and  a  vol- 
untary payment  to  him,  and  an  ao- 
'  quittance  by  him,  are  valid,  ib, 
A  power  of  sale  contained  in  a 
mortgage  of  lands  in  this  State, 
given  to  a  person  residing  in  an- 
other State,  may  be  lawfully  exe- 
cuted in  this  State  by  the  adminis- 
trator appointed  in  another  State, 
where  the  mortgagee  died ;  the 
power  and  the  exercise  of  it,  being 
a  matter  of  private  contract  be- 
tween the  parties,  and  not  of  juris- 
diction, ib, 
A  party  suing  as  executor  or  ad- 
ministrator, without  a  probate  of 
of  the  will,  or  letters  of  adlninis- 
tration,  may  take  them  out  at  any 
time  before  the  hearing  of  the 
cause,  and  it  will  be  sufficient,  ib. 
Administration  extends  only  to 
assets  of  the  intestate  within  the 
State  or  jurisdiction  where  it  is 
granted.  ib. 
A  bona  fide  purchaser  is  not  an- 
swerable for  the  application  of  the 
proceeds  of  the  sale  of  personal 
property  by  an  executor  or  ad- 
ministrator.  Field  V.  ScMeffeHuy 

150 
It  is  only  in  cases  of  fraud  or  col- 
lusion, that  the  Court  will  follow 
the  assets  into  the  hands  of  a 
purchaser.  f6. 

The  mere  knowledge  of  the  pur- 
chaser that  the  property  was  as- 
sets, and  that  there  were  debts,  is 
not  sufficient  to  make  him  respon- 
sible ;  there  must  be  fraud  or  col- 
lusion, ib* 
But,  if  a  person  knowingly  buys  or 
takes  the  assets  in  extinguishment 
of  the  private  debt  of  the  execu- 
tor, it  seemsy  he  will  not  be  allow- 
ed to  retain  them  against  creditors 
and  legatees.  ib. 
Upon  a  sale  of  assets  by  an  execu- 
tor, for  money  fairiy  advanced  at 
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tlj€  time,  the  veudee  can  ne?er  be 
made  responsible  for  the  misap- 
plication of  the  money.  ib, 
14.  An  executor  or  administrator, 
pending  a  suit  in  equity,  and  prior 
to  a  decree,  may  confess  a  judg- 
ment at  law,  so  as  to  give  priori- 
ty ;  and  Chancery  will  not  inter- 
fere with  the  remedy  at  law,  in 
favour  of  a  simple  contract  debtor, 
until  there  is  a  decree.  MacHer 
V.  Lawrence^                        206 

Vide  Guardian  and  Waed,  3. 

EXTINGUISHMENT. 

Vide  Assignment. 

F. 

FACTOR. 

Vide  Principal  and  Agknt. 

FRAUD. 

1,  To  support  the  plea  of  a  (ona^/Edle 
•    purchaser,  without  notice,  so  as  to 

entitle  the  party  to  relief  against 
a  conveyance  alleged  to  be  fraudu- 
lent, the  party  must  aver  and 
prove,  not  only  that  he  had  no 
notice  of  the  rights  of  the  other 
party,  before  his  purchase,  but 
that  he  had  actuallif  paid  the  pur* 
chase  money,  before  any  such  no- 
tice. Though  he  had  secured  the 
purchase  money,  yet  if  he  had 
not,  in  fact,  paid  it  before  notice, 
it  is  not  sufficient  to  sustain  the 
character  of  a  bona  Jide  purcha* 
ser  for  a  valuable  consideration, 
without  notice.  Jeweit  v.  Pal- 
mery  65 

2.  Application  was  made  by  the 
plaintiff,  who  resided  out  of  the 
State,  to  H.,  an  attorney  here,  to 
draw  a  bond  and  mortgage  from 


B.  to  ihe  plaintiff.  The  attorney 
lived  near  the  prembes,  and  was 
well  acquainted  with  the  proper- 
ty, and  the  circumstances  of  B., 
and  being  asked  at  the  time,  if  he 
knew  of  any  incumbrances,  an- 
swered, that  he  did  not  know  of 
any,  except  of  a  judgment  in  fii- 
▼our  of  w^.,  though  he  knew  there 
was  a  prior  mortgage  to  the  loan 
officers,  under  which  the  property 
was  afterwards  sold,  unknown 
to  the  plaintiff,  and  R.  purchased 
it  for  one  third  of  its  value :  HM^ 
that  the  representatifm  made  by 
R.  to  the  plaintiff  being  false, 
and  the  purchase  by  him,  nnder 
the  prior  mortgage  to  the  loan 
officers  fraudulent,  he  was  respon- 
sible to  the  plaintiff  for  all  the 
loss  and  damage  sustained  by  him, 
in  consequence  of  such  fraud.  Bar 
con  V.  BroMOfi,  194 

3.  If  one  person  represents  to  ano- 
ther, going  to  ded  in  a  matter  of  in^ 
terest,  on  the  faith  of  the  represen- 
tation, the  former,  if  he  knew  that 
representation  to  be  false,  shall 
make  it  good.  ti. 

4.  A  party  is  responsible  in  equity 
for  damages  resulting  frcmi  his 
wilfully  false  assertion.  ib. ' 

5.  Fraud  and  damage  coupled  to- 
gether entitle  the  party  injured  to 
relief  in  any  Court  of  justice.    t6. 

G. 

GUARDIAN  AND  WARD. 

1  A  Chancery  guardian  may,  in  his 
discretion,  sell  the  personal  pro- 
perty of  his  ward,  for  the  purposes 
of  lus  trust,  without  a  previous 
order  of  the  Court  of  Chancery 
for  that  purpose.  Fieldw*  Schief- 
feUn,  150 

2.  So,  he  may  lease  the  real  estate, 
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but  be  cannot  sell  it  absolutely^ 
without  theaathority  ofthe  Court. 

ib. 

d.  A  guardian  having  the  legal  pow- 
er to  sell  or  dispose  of  the  personal 
property  of  his  ward,  a  purcha- 
ser, who  acts  fairly,  has  a  right  to 
presume  that  he  acts  for  the  bene- 
fit of  his  ward,  and  is  not  bound 
to  inquire  into  the  state  of  the 
trust ;  nor  is  he  responsible  for 
the  faithful  application  of  the  mo- 
ney, unless  he  knew  or  had  suffi- 
cient information,  at  the  time, 
that  the  guardian  contemplated  a 
breach  of  trust,  and  intended  to 
misapply  the  money,  or  was,  in 
fact,  by  the  very  transaction,  ap- 
plying it  to  hb  own  private  pur- 
pose, ib. 

4.  A  stranger  or  5on4i^d!e  purchaser 
is  not  answerable  for  the  faithful 
application  of  the  money  by  a 
guardian.  t6. 

Fid!eExsct7T0R  and  Administiiatoiu 
H. 

HUSBAND  AND  WIFE. 
Vide  Bakon  and  Feme. 

L 

IDIOTS  AND  LUNATICS. 

1*  On  the  petition  of  the  committee 
of  a  lunatic,  without  a  bill  filed, 
the  'Court  may  make  an  order  to 
restrain  watte  on  the  real  estate 
of  the  lunatic.  And  for  a  breach 
or  violation  of  such  order,  an  at- 
tachment will  be  granted,  on  mo- 
tion of  the  committee.  Matter  of 
HaBocky  24 

2.  A  lunatic  is  not  a  necessary  party 
plaintifTwithhb  committee,  in  a 
bill  to  set  aside  an  act  done  by  the 
lunatic,  under  mental  imbecility. 
Ortky  v.  Meteere^  139 


INJUNCTION. 

1 .  Where  a  party  is  in  the  actual  pos- 
session of  an  exclusive  privilege, 
under  colour  and  claim  of  title,  an 
injunction  will  not  be  granted  to 
restrain  him  from  the  exercise  of 
his  privilege,  or  the  use  of  the 
means  provided  by  law  for  its  pro- 
tection ;  especially,  in  favour  of  a 
party  who  sets  up  no  particular 
right  of  his  own,  but  merely  de- 
nies the  privilege  of  the  other  par- 
ty. Lansing  v.  The  North  River 
Steam-Boat  Company y  162 

2.  An  injunction  is  not  granted  to 
restrain  a  mere  trespass,  where 
the  injury  is  not  irreparable,  and 
destructive  to  the  plaintiff's  es- 
tate, but  is  susceptible  of  perfect 
pecuniary  compensation,  and  for 
which  the  party  may  obtain  ade- 
quate satisfaction,  in  the  ordinary 
course  of  law.    Jerome  v.  Roasj 

315 

3.  It  must  be  a  strong  and  peculiar 
case  of  trespass,  going  to  the  de- 
struction of  the  inheritance,  or 
where  the  mischief  is  remediless, 
to  entitle  the  party  to  the  inter- 
ference of  Chancery,  by  injunc- 
tion, ib. 

4.  The  Canal  ComnUsnonere  being 
authorized  by  theact(«eM.  44.  ch. 
78.)  to  complete  the  lockand  dam, 
commenced  in  the  Hudson  river, 
between  Waterford  and  2Voy, 
<<  in  order  to  connect  the  Cham" 
plain  Ca»al  with  sloop  naviga- 
tion ;''  the  lock  and  dam  became 
connected  with,  and  part  of  the 
canal;  and  the  Commissioners, 
therefore,  under  the  act,  (seae.  40. 
ch.  262.)  may  lawfully  enter  on 
land  nearthe  Hudson  river,for  the 
purpose  of  breaking  up  and  taking 
away  stones  from  a  ledge  of  rocks, 
in  the  side  of  a  hill,  sixty  rods  from 
the  river,  and  which  stones  were 
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necessary  for  filling  up  and  com- 
pleting the  dam  in  the  river,  by 
which  the  Champlain  Canal  was 
to  be  completed,  &c.  5  and  this 
Court  refused  to  grant  an  injunc- 
tion to  restrain  the  Commission- 
ers and  their  agents  from  entering 
on  the  land,  breaking  up  and  car- 
rying away  stones,  &c.,  for  the 
dam  ;  there  being  no  unnecessa- 
ry damage  to  the  party.  ib. 

Vide  Appeal. 
INSOLVENT  DEBTORS. 

1,  A  discharge,  under  the  insolvent 
act  of  this  Slate,  passed  April  12, 
1813,  (sess.  36.  ch.  98.)  is  not  a 
bar  to  a  suit  here  upon  a  contract 
made,  or  debt  contracted,  between 
parties  in  another  State,  and  re- 
siding there  at  the  time.  Hicks 
V.  Hotchkiss,  297 

2.  It  seemSy  that  a  discharge,  under 
the  insolvent  act,  from  debts  con- 
tracted within  this  State,  after  the 
passing  of  the  act,  is  valid ;  the 
act,  in  such  case,  being  prospec- 
tive in  its  operation,  is  considered 
constitutional.  ib* 

Vide  Tbust  and  Tbusteb. 

INTEREST. 

1 .  Where  money  is  lent  to  be  paid  at 
or  on  a  certain  day  specified,  with 
interest  to  be  paid  in  the  mean  time, 
at  stated  periods,  the  borrower  can- 
not, by  tendering  the  debt  or  prin- 
cipal before  the  day  stipulated  for 
payment,  stop  the  interest ;  for  the 
time  of  payment,  in  such  case,  is 
part  of  the  contract,  and  for  the 
mutua]  benefit  and  convenience  of 
the  parties.     Ellis  v.  Craig,      7 

2.  As,  where  the  defendant,  to  secure 
the  payment  of  a  sum  borrowed 
in  1818,  executed  a  bond  and 
mortgage  conditioned  to  pay  the 


debt  ^^  on  the  first  day  of  May, 
1825,  with  lawful  interest,  paya- 
ble quarter  yearly,"  a  tender  of 
the  principal  and  interest  accrued^ 
before  the  day  stipulated,  does  not 
stop  the  interest,  for  the  obligee 
is  not  obliged,  according;  to  the  true 
intent  and  meaning  of  the  con- 
tract, to  receive  the  principal  be- 
fore the  day.  t6. 


JUDGMENT. 

1.  Chancery  cannot  examine  into 
the  intrinsic  merits  of  a  judgment 
at  law,  without  the  aid  of  new  and 
distinct  matter,  showing  fraud,  in 
obtaining  it,  or  in  using  it  against 
conscience.    Hawley  w.ManciuSy 

174 

2.  A  judgment  of  a  Court  of  com- 
petent jurisdiction,  cannot  be  im- 
peached collaterally  in  another 
Court.  ib» 

3.  Where  a  cause  has  been  argued  in 
a  Court  of  law,  on  a  case  settled, 
and  judgment  rendered,  and  the 
party  afterwards  applies  to  the 
Court  to  have  the  case  amended 
and  re-argued,  which  is  refused  by 
the  Court,  Chancery  will  not  in- 
terfere.   Holmes  v.Remsen^   286 

Vide  Contribution. 
JURISDICTION. 

Vide  Judgment. 

L. 

LEGACY. 

1.  A  bequest  of  all  the  testator's 
right,  interest  and  property,  in 
shares  in  the  Bank  of  the  United 
States,  is  ^specific  legacy.  Wal- 
ton V,  Walton,  258 

2.  Where  a  debt  or  specific  chattel  is 
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bequeathed,  the  specific  legacy  is 
extinguished,  or  adeemed  in  the 
lifetime  of  the  testator,  by  the 
payment  of  the  debt,  or  the  sale 
or  conversion  of  the  chattel,  ib. 
S*  But  a  pecuniary  or  demonstrative 
legacy,  which  is  general  in  its  na- 
ture, though  payable  out  of  a  par- 
ticular fund,  is  not  adeemed  or 
extinguished,  by  the  extinguish- 
ment of  the  fund  designated  for 
the  payment  of  it.  ib. 

4.  To  ascertain  the  character  of  a 
l^acy,  the  intention  of  the  testa- 
tor is  an  essential  inquiry.         ib^ 

5.  A  legacy  of  shares  in  a  bank,  is 
not  extinguished  or  destroyed  by 
the  variation  of  the  testator's  in- 
terest produced  by  operatioir  of 
law.  t6. 

6.  As,  where  a  testator  bequeathed 
all  his  interest,  &c.  in  thirty 
shares,  in  the  Bank  of  the  United 
States,  and  before  his  death,  the 
charter  of  the  bank  expired,  and 
all  its  property  and  funds  were 
conveyed  to  trustees,  who  divi- 
ded the  funds  received  by  them, 
from  time  to  time,  among  the 
^stockholders,  and  the  testator  re- 
ceived the  dividends  on  the  shares, 
but  did  not  sell  or  dispose  of  the 
shares  themselves  :  Heid,  that  this 
was  an  ademption  of  the  legacy, 
pro  tanto  only;  and  that  the 
legatee  was  entitled  to  the  divi- 
dends, payable  after  the  testator's 
death.  ib. 

7.  So,  where  two  shares  in  the  West- 
em  Inland  Lock  Navigation 
Company  were  bequeathed  to  the 
plaintiff;  and  the  shares,  in  the 
life  time  of  the  testator,  were, 
by  some  arrangement,  increased  in 
number  to  six,  and  the  stock,  un- 
der an  act  of  the  Legislature,  be- 
came vested  in  the  state,  and  a 
certain  sum  was  to  be  paid  to  the 
stockholders,  as  a  compensation 


for  its  value :  Held,  that  the  legacy 
was  not  extinguished  or  adeemed. 

t6. 
8.  A  legacy  of  a  sum  of  money  to 
a  town,  for  the  purpose  of  erecting 
a  town-house,  for  the  transacting 
of  public  business,  is  valid  as  a 
charitable  bequest.  Coggeshallv. 
PeUoHj  292 

Vide  Limitation  op  Actions. 

LIMITATION  OF  ACTIONS. 

1.  The  statute  of  limitations  is  a 
good  plea  in  equity,  as  well  as  at 
law,  Kane  v.  Bioodgood,         90 

2.  Those  trusts  which  are  mere  crea- 
tures of  a  Court  of  equity,  and  not 
within  the  cognizance  of  a  Court 
of  law,  are  not -within  the  statute 
of  limitations.  ib. 

3.  As  long  as  there  is  such  a  con- 
tinuing and  subsisting  trust  ac- 
knowledged or  acted  upon  be- 
tween the  parties,  the  statute  does 
not  apply;  but  if  the  trustee  de- 
nies the  right  of  his  cestui  que 
tr^sty  and  the  possession  of  the 
property  becomes  adverse,  lapse 
of  time,  from  that  period,  may 
constitute  a  bar  in  equity.         ib, 

4*  But  all  other  trusts,  which  are  the 
ground  of  an  action  at  law,  are 
within  the  statute;  for  where 
there  is  a  concurrent  jurisdiction 
in  the  Courts  of  common  law  and 
equity,  the  rule  must  be  the  same, 
and  the  statute  of  limitations  may 
be  pleaded  with  the  same  effect  in  a 
Court  of  equity,  as  in  a  Court  of 
law.  ib. 

5.  The  statute  receives  the  same  con- 
struction and  application,  in  ana- 
logous cases,  in  equity  as  at  law. 

ib, 

6.  There  is  no  statute  of  limitations 
to  a  charge  upon  an  estate ;  for  an 
action  at  law  does  not  lie  in  the 
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case  of  a  mere  charge  on  land, 
and  where  there  is  no  personal 
undertaking.  Kaner.Bhodgoodj 

90 

7*  The  Statute  is  a  har  to  any  de- 
mand of  one  tenant  in  common 
against  another,  for  an  account  fur- 
ther back  than  six  years.  ib. 

8.  Since  a  remedy  at  law  is  given  by 
statute  to  recover  legacies  or  dis- 
tributive shares,  the  statute  of 
limitations  will  be  a  bar  to  a  suit 
in  equity  for  a  legacy,  as  well  as 
at  law.  ib. 

9*  Corporations,  as  well  as  private 
persons,  may  plead  the  statute  of 
limitations.  ib. 

1 0.  So,  directors  of  a  corporation,  who 
are,  on  its  dissolution,  made  trus- 
tees by  statute,  with  power  to  set- 
tle its  concerns,  &c.,  may  plead 
the  statute.  ib. 

11.  A  pure  plea  of  the  statute  is  no 
bar,  where  there  are  circumstan- 
ces, as,  an  offer  to  account,  ac- 
knowledgment, promise  to  pay, 
&c.,  to  take  the  case  out  of  it,  un- 
less there  be  averments  to  destroy 
the  force  of  such  circumstances. 

ib. 

12.  Where  a  plaintiflf  is  entitled  to 
dividends  in  shares  of  an  incor- 
porated company,  and  for  which 
he  has  a  clear  remedy  at  law,  it 
is  not  such  a  direct  and  express 
trust,  as  will  take  the  case  out  of 
the  statute.  ib. 

Vide  Plbaoing,  4. 

LUNATICS. 

Vide  Idiots  and  Lunatics. 

M. 

MARRIAGE  SETTLEMENT. 
Vide  Baron  and  Feme. 


MORTGAGE. 

U  A  prior  mortgagee  is  not  allowed 
to  enlarge  his  demand  beyond 
what  appears  on  the  record,  in 
consequence  of  a  separate  agree- 
ment between  him  and  the  mort- 
gagor, to  the  prejudice  of  a  second 
mortgagee,  who  had  no  notice  or  in- 
formation, at  the  time  he  took  his 
mortgage,  of  such  agreement  be- 
tween the  first  mortgagee  and 
mortgagor,  by  which  the  former 
claimed  interest,  when,  on  the 
face  of  the  bond  and  mortgage,  no 
interest  was  payable.  St.  An- 
drew^s  Church  v.  Tompkins^    14 

2.  A  power  to  mortgage  includes  a 
power  to  execute  a  mortgage,  con- 
taining a  power  to  the  mortgagee 
to  sell  the  premises,  in  default  of 
payment ;  it  being  one  of  the 
usual  and  lawful  remedies  given 
to  a  mortgagee,  known  to  the  law, 
and  regulated  by  statute.  JVilson 
v.  Troup,  25 

3.  A  sale  or  lease  of  part  of  the  pre- 
mises, by  a  mortgagee,  before 
foreclosure,  does  not  prejudice  or 
affect  the  right  of  redemption  of 
the  mortgagor  5  nor  does  it  de- 
prive the  mortgagee  of  the  right 
of  foreclosure.  ib. 

4.  A  sale  of  the  premises  by  the 
mortgagee  does  not  deprive  him  of 
the  right  of  foreclosure  under  the 
mortgage;  nor  does  it  affect  the 
right  of  the  mortgagor  to  redeem. 

t6. 

5:  A  mortgagee,  before  foreclosure, 
can  do  no  act  to  bind  the  mort- 
gagor when  he  offers  to  redeem. 

ib. 

6.  A  conveyance  of  real  estate,  in- 
tended merely  as  security  for  a 
debt)  though  absolute  on  the  face 
of  it,  is  a  mortgage ;  and  any 
agreement,  on  a  subsequent  event, 
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to  change  its  nature^is  void.  Henr 
ry  V.  DaviSj  40 

7.  H.  having  a  bond  and  mortgage 
executed  to  him  by  D.  for  1065 
dollars,  assigned  them  over  to  C. 
for  securing  the  sum  of  225  dol- 
lars. The  assignment  was  abso- 
lute ;  but  C.  gave  H.  a  writing, 
promising  to  re-ass)gn  the  bond 
and  mortgage  to  him,  on  his  pay- 
ing the  225  dollars  with  interest, 
on  a  day  specified.  Notice  of  the 
assignment,  and  of  its  being  in- 
tended as  security  merely  for  the 
225  dollars,  was  given  to  D., 
and  that  he  must  pay  no  more  to 
C.  D.  ^  C.  afterwards  settled, 
and  cancelled  the  mortgage,  on 
D.'«  paying  part  of  the  money, 
and  giving  to  C.  a  new  security 
for  the  residue  :  Heldy  that  the 
cancelling  of  the  mortgage  was 
fraudulent,  and  C.  was  decreed  to 
pay  the  bdance,  after  deducting 
the  225  dollars  and  interest,to  H. 

lb. 

8.  A  power  of  sale  contained  in  a 
mortgage  of  lands  in  this  State  to  a 
person  residing  in  another  State, 
may  be  lawfully  executed  by  an 
administrator  appointed  in  another 
State  where  the  mortgagee  died, 
it  being  a  special  authority  derived 
from  the  mortgagor,  not  from  the 
Court  of  another  State.  DooUttle 
V.  LewiSy  45 

9.  A  sale  under  a  power  in  a  mort- 
gage, is  final  and  conclusive,  as 
against  bona  fide  purchasers.  It 
is  a  statute  foreclosure  and  bar  of 
the  equity  of  redemption.         t&« 

10.  A  mortgage,  alter  describing  the 
premises,  contained  an  exertion 
of  such  village  lots,  as  have  been, 
or  may  be,  laid  out  by  the  mort- 
gagor, within  certain  limits,  so 
Uiat  the  whole  of  the  lots  do  not 
exceed  50  acres.  The  mortgage 
was  recorded  October  13,  1S17, 


and  on  the  29th  of  Aprils  1 820,  the 
mortgagor  released  to  the  mortga- 
gee his  right  in  the  exception  be- 
yond ten  acres  in  extent,  or  any 
buildings  erected  thereon.  On  a 
bill  for  a  foreclosure,  a  creditor 
having  a  judgment  against  the 
mortgagor,  of  the  25th  of  April^ 
1 820,  claimed  the  whole  50  acres, 
as  excepted  from  the  mortgage  : 
HeUy  that  the  50  acres  were  inclu- 
ded in  the  mortgage,  subject  to  the 
election  and  appropriation  of  the 
mortgagor,  who  was  bound  to 
make  his  election,within  a  reasona- 
ble time  ;  and  if  his  right  was  not 
exercised  before  the  commence- 
ment of  the  suit,  he  must  be  deem- 
ed to  have  waived  the  exception. 
Albany  Insurance  Company  v. 
Laneingy  142 

11.  And  the  master,  in  such  case,  was 
directed  to  ascertain  what  village 
lots  h^d  been  laid  out  by  the 
mortgagor,  before  the  commence- 
ment of  the  suit,  and  to  exempt 
them  from  the  sale,  provided  that 
they  did  not  include  more  than 
ten  acres,  nor  any  buildings,  &c. 

tb. 

12.  On  a  bill  for  foreclosure  by  the 
assignee  of  a  mortgage,  it  is  not 
necessary  to  make  the  mortgagee 
a  party,  he  having  parted  with  all 
his  interest  by  an  absolute  assign- 
ment.  Whitney    v.    M^Kinneyy 

144 
IS.  Nor  does  the  circumstance  that 
the  mortgagee  took  possession, 
and  received  the  rents  and  profits 
until  the  assignment,  render  it  ne- 
cessary to  make  him  a  party.  t6. 
14.  So,  where  the  mortgage  is  abso- 
lutely assigned,  it  is  not  necessary 
to  make  the  mortgagee  a  party  to 
a  bill  filed  by  the  mortgagor  to 
redeem,  for  the  assignee,  standing 
in  the  place  of  the  mortgagee, 
may  be  decreed  to  convey.       t^. 
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Vide  Power. 


PLEADINGS. 


N. 


I.  Parties. 


NE  EXEAT  REFUBLICA. 

•  The  plaintiff  in  bis  affidavit  an- 
nexed to  a  bill  for  a  writ  of  ne 
exeat  republiccty  though  in  a  mat- 
ter of  account,  must  swear  posi- 
tively to  a  debt  or  balance  due 
from  the  defendant ;  but  he  need  not 
sweiir  to  a  certain  sum,  but  accord- 
ing to  his  belief  as  to  the  amount. 
Thome  v.  Haleey,  1 89 

.  If  an  answer  is  put  in  to  the  bill, 
in  such  case,  though  the  time  for 
filing  exceptions  to  it  has  not  ex- 
pired, the  answer  may  be  read  on 
a  motion  to  discharge  the  writ 
of  ne  exeat  t6. 

P. 
PARTITION. 

.  The  owners  of  an  equity  of  re- 
demption, as  well  as  tenants  in 
common  for  life  or  for  years,  may 
have  partition  of  their  interest,  as 
between  themselves.  Wotten  v. 
Copehndy  140 

:.  But  mortgage  and  judgment  credi- 
tors cannot  be  compelled  to  join 
in  a  bill  for  a  partition,  nor  can 
any  relief  be  prayed  against  them, 
nor  can  their  rights  be  affected  by 
the  partition.  t6. 

PLEADINGS. 
I.  Parties. 
IL  Bill. 
IIL  Plea. 
IV.  Answer. 


1.  ^  lunatic  is  not  a  necessary  party 
plaintiff  with  his  committee,  on  a 
bill  to  set  aside  an  act  done  by 
the  lunatic,  under  mental  imbe- 
cility; though  it  is  the  general 
practice  to  join  them,  it  is  only 
matter  of  form.  Orileyy.Meuerej 

139 

2.  Where  there  is  an  absolute  as- 
signment of  a  mortgage,  the  mert- 
gagee  need  not  be  made  a  party  to 
a  bill  by  the  assignee  for  a  fore- 
closure and  sale,  although  the 
mortgagee  took  possession  of  the 
premises,  and  received  the  rents 
and  profits,  before  the  assignment. 
Whitney  v.  M^Kinney^  144 

3.  Nor  is  it  necessary  to  make  the 
assignee  a  party  to  a  bill  brought 
by  the  mortgagee  to  redeem,  for 
the  assignee,  standing  in  the  place 
of  the  mortgagee,  may  be  decreed 
to  convey.  t A. 

4.  Where  there  are  several  owners 
of  different  parcels  of  land,  on 
which  a  judgment  is  a  Uen^  all  the 
persons  interested  in  the  land 
bound  by  the  judgment,  must  be 
made  parties,  before  contribution 
will  be  decreed  or  enforced.  Atery 
v.  Patten^  211 

PLEADINGS. 

II.  Bill. 

5.  A  cross  bill  cannot  be  filed  after 
publication  passed  in  the  original 
suit;  unless  the  plaintiff,  in  the 
cross  bill,  go  to  a  hearing  on  the 
proofs  already  published.  Fielely. 
Schieffeltn^  250 

6.  And,  if  a  cross  bill  is  filed  after 
publication,  testimony  taken  in 


INDEX. 


369 


the  cross  cause,  cannot  be  read 
or  used.  ib. 

7-  The  Court  may,  sometimes,  at  a 
hearing,  direct  a  cross  bill,  when 
it  appears,  that  the  first  suit  is 
insufficient  to  bring  before  the 
Court  the  rights  of  the  parties, 
and  the  matters  necessary  te  a  full 
and  just  determination  of  the 
cause.  ib. 

PLEADINGS. 

III.  Plea. 

8.  A  decree,  dismissing  a  bill  on  the 
merits,is  conclusive,until  reversed, 
and  may  be  pleaded  in  bar  of  a 
new  bill  for  relief  on  the  same 
matter.  Holmes  v.  Remsen^   286 

9>  But  to  make  a  decree  of  dismissal 
a  bar,  it  must  be  an  absolute  deci- 
sion upon  the  same  point  or  mat- 
ter, and  the  new  bill  must  be 
brought  by  the  same  plaintiff  who 
filed  the  original  bill,  or  his  re- 
presentatives, against  the  same 
defendant  or  his  representatives. 
If  the  defendant,  in  the  original 
suit,  having  since  acquired  a  legal 
estate  or  legal  advantage,  files  his 
bill  against  the  former  plaintiff, 
the  cause  is  opened  on  its  merits. 
Neqfie  v.  Neaficy  1 

10.  Two  distinct  pleas  in  bar,  differ- 
ent in  their  nature,  as,  a  plea  of 
the  statute  of  limitations,  and  a 
discharge  under  the  insolvent  act, 
cannot  be  pleaded  together  with- 
out the  previous  leave  of  the 
Court.     Saltus  v.  Tobias^     214 

11.  The  defendant  cannot  plead  dou- 
ble, but  must  reduce  his  defence  to 
a  single  point  ^  for  he  may  put  all 
the  facts,  on  which  his  defence 
rests,  together  in  his  answer,     ib, 

PLEADINGS. 
IV.  Answeb. 

12.  After  a  plea  of  the  statute  of  linii- 

VOL.  VII. 


tations  to  a  bill  for  an  account  and 
discovery,  with  an  accompanying 
answer,  has  been  overruled,  and 
the  defendant  ordered  to  put  in  a 
full  and  perfect  answer,  he  is  not 
allowed  to  repeat,  in  his  second 
answer,  the  same  matter  contain- 
ed in  the  plea  which  had  been 
overruled  ;  but  must  make  a  full 
and  perfect  answer  on  the  merits. 
Coster  V.  Murray , '  167 

POWER. 

1.  The  Court,  in  considering  the  ex- 
tent of  powers,  looks  to  the  end 
and  design  of  the  parties,  and  to 
the  substantial,  rather  than  the 
literal  execution  of  them.  Wil- 
son v.  Troupy  25 

2.  And,  in  support  of  such  intention, 
a  power  limited  in  terms,  has 
been  deemed  a  general  power; 
and  a  power  general  in  terms  has 
been  reduced  to  a  particular  pur- 
pose, ib. 

3.  A  power  to  mortgage  includes  a 
power  to  execute  a  mortgage,xon-' 
taining  a  power  to  the  mortgagee 
to  sell  the  premises  in  default  of 
payment ;  it  being  one  of  the  usual 
remedies  of  a  mortgagee,  known 
in  law,  and  regulated  by  statute. 

ib. 

4.  A  letter  of  attorney,  to  sign,  seal, 
and  deliver  a  mortgage,  &c.,  and 
to  do  and  perform  all  things  ne- 
cessary and  lawful  for  obtaining 
a  title  to  land,  and  securing  the 
consideration  money  tlierefore 
gives  authority  to  do  every  thing 
incident  to  a  mortgage  which  the 
party  creating  the  power  could 
himself  do.  ib. 

5.  Where  a  person  takes  by  execu- 
tion of  a  power,  he  takes  under 
the  authority  of  the  power,  equal- 
ly as  if  the  power  and  the  instru* 
ment  containing  the  power  were 

47 
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incorporated  in  one  deed.  Doo 
little  V.  Lewis,  45 

6.  A  power  of  sale  in  a  mortgage  of 
lands  in  this  State,  to  a  person  re- 
siding in  another  State,  may  be 
lawfully  executed  by  an  adminis- 
Uator,  appointed  by  a  Court  in 
another  State,  where  the  mortga- 
gee died.  ib, 

7*  A  probate  of  a  will  is  not  necessa- 
ry to  the  execution  of  a  power  to 
sell  land  contained  in  the  will,    ib, 

Yide  Mortgage. 

PRACTICE. 

1.  Hearing. 

11.  Reference  to  a  master,  report 
and  eocceptions, 

I,  Hearing, 

1.  Where  a  cause  is  brought  to  a 
hearing  on  the  bill  and  answer,  the 
answer  b  to  be  taken  as  true  in  all 
points.     Brinckerhoff  v.  Brown, 

217 

2.  And  where  the  defendant,  in  his 
answer,  states  that  he  believes  and 
hopes  to  be  able  to  prove  such 
and  such  matters,  they  will  be 
considered  as  proved.  t6. 

II.  Reference  to  a  master,  report  and 
eicceptionS' 

^.  Where  the  order  for  confirming  a 
master's  report  is  regular,  it  will 
not  afterwards,  be  vacated,  so  as 
to  allow  the  defendant  to  except 
to  the  report,  when  he  purposely 
Kept  back  his  objections  at  the 
time,  and  did  not  state  them  to  the 
master,  though  he  had  full  know- 
ledge of  all  the  facts  which  formed 
the  grounds  of  his  exception. 
i9/ee  V.  JBfoofli,  137 


PRINCIPAL  AND  AGENT. 

1.  It  seems,  that  the  rule  of  the  civil 
law,  that  a  power  does  not  expire 
until  the  death  of  the  principal, 
has  not  been  adopted  in  the  En* 
glish  law.  Stirnermaun  v.  CO10- 
ing,  275 — 285 

2.  Where  goods  were  consigned  by 
a  person  abroad,  to  a  firm  or  co^ 
partnership  here,  which  was,  at 
the  time,  dissolved,  but  that  fact 
unknown  to  the  consignor,  who 
directed  them  to  be  sent  to  C, 
and  one  of  the  firm  received  the 
bill  of  lading,  took  possession  of 
the  goods,  and  transferred  them  to 
H,,  under  colour  of  a  sale,  in  pay- 
ment of  his  own  debt :  Held,  that 
tlie  firm  being  dissolved  at  the 
time  the  bill  pf  lading  was  signed, 
and  the  goods  shipped,  they  never 
came  into  the  possession  of  the 
consignees  named;  and  that  the 
individual  partner  took  them,  not 
as  a  member  or  authorized  agent 
of  the  firm,  but  as  an  agent  or 
trustee  of  the  consignor;  and  ha- 
ving no  right  to  pledge  or  sell  the 
goods  for  the  security  or  payment 
of  his  own  debt,  the  transfer  to 
H.  was  fraudulent  and  void,     ib, 

PURCHASER. 

Vide  Guardian  and  Ward.    Exkcu-* 
TOR  AND  Administrator. 

s. 

SETTLEMENT. 
Marriage,  vide  Baron  and  Fe3ie. 

T. 

TIME. 

Vide  Interest. 

TRUST  AND  TRUSTEE. 

J .    Property  held  in  trust  docs  not,  in 
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case  of  the  bankruptcy  or  insol- 
vency of  the  trustee,  pass  to  hb 
assignees.  Dexter  v.  Stewart^  52 

2.  Where  D.  agreed  with  S.  to  sell 
and  convey  to  him  a  certain  quan- 
tity of  land,  and  for  which  S. 
covenanted  to  pay  25,000  dollars, 
in  a  certain  time ;  and  D.  gave  S. 
a  power  of  attorney  to  sell  and 
convey  the  land,  in  the  name  of 
D.,  &c.,  S,  covenanting  to  give 
D.  security  for  the  due  perform- 
ance of  his  contract,  and  to  in- 
demnify X).,  &c.;  and  S.  sold  par- 
cels of  the  land,  and  took  moneys 
and  securities,  &c.  from  the  pur- 
chasers: Heldf  that  S.  was  a 
trustee,  and  that  D.  had  an  equi- 
table lien  on  the  proceeds  of  the 
sales,  and  on  the  securities,  &c., 
in  the  hands  of  S.,  which  could 
not  be  defeated  by  the  assignment 
ofS.  ib. 

3.  A  trustee  who  purchases  a  judg- 
ment, aflfecting  the  trust  property, 
will  be  considered  as  purchasing 
it,  in  his  character  as  trustee,  and 
will  not,  therefore,  be  allowed  to 
use  the  judgment  for  any  purpose, 
incompatible  with  that  character. 
Hmtity  V.  Mancius,  '    174 

4.  Where  a  judgment  was  confessed 
by  A.y  as  security  for  debt,  &c., 
in  favour  ofM.  Sf  S,^  and  A.  after- 
wards assigned  his  property  to  M. 
^  S.y  intrust,  for  creditors,  &c.,  to 
to  be  paid  in  the  order  the  trus- 
tee might  think  best,&c.  Held^ 
that  M.  Sf  S.y  by  accepting  the 
trust, waived  any  remedy  under  the 
judgment  for  their  own  demands ; 
and  that  the  lien  of  the  judgment 
was  preserved  merely  to  give  pri- 
ority in  the  payment,  and  to 
guard  against  intervening  Hens. 

ib. 

Vide  Bailment.  Limitation  of 
Action.  Guardian  and  Waed. 
£xecutobsJano  Admintstratobs. 


u. 

USURY. 

1.  To  render  a  transaction  usurious, 
there  must  be  an  unlawful  or  cor- 
rupt intention  confessed  or  proved. 
Naurse  v.  PrimCy  69 

2.  A  charge  of  a  commiBsion  of  an 
half  per  cent,  by  a  stock  and  ex- 
change broker,  in  addition  to  the 
lawful  interest  on  advances  made 
on  a  deposit  of  stock,  as  a  com- 
pensation for  transacting  the  busi-  ^ 
ness,  is  not  usurious.  ih, 

w. 

WILL. 
Revocation  of  a  Will. 

1.  Where  an  estate  specifically  de- 
vised, is  sold  by  the  testator,  by 
an  executory  contract,  it  is  a  re- 
vocation of  the  devise  in  equity ; 
for  the  estate,  from  the  time  of 
the  contract  of  sale,  is  considered 
as  in  the  vendee.  Walton  v. 
Walton,  258 

2.  A  devise  once  revoked,  expressly 
or  by  implication,  cannot  be  re- 
stored, without  a  republication  of 
the  will.  ib. 

3.  If  a  testator  conveys  the  estate 
devised,  though  he  takes  it  back 
again  by  the  same  instrument  or 
otherwise,  it  is  a  revocation  at 
law  and  in  equity,  though  he  did 
not  intend  to  revoke  his  will.    t&. 

4.  But  a  mortgage  or  charge  by  the 
testator  for  the  payment  of  debts, 
is  not  a  revocation  beyond  the 

•    special  purpose  of  it.  ib. 

5.  A  conveyance,  inoperative  for 
want  of  completion  or  incapacity 
of  the  grantee,  may  amount  to  a 
revocation,  if  it  shows  the  inten- 
tion of  the  testator  to  revoke  his 
will.  ib. 

6.  Where  the  testator  entered  into 
a  written  contract  for  the  sale  of 
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part  of  the  land  devised ;   that  estate^  died  seised  of  the   same 

this  a  revocation,  pro  taniOy  in  land :  Heldy  that  the  devise  was, 

equity,  though  not  at  law.         ib.  nevertheless,  pro  ttuUo,  revoked 

7.  And,  though  the  contract  of  sale  and  gone  for  ever.                   ib» 
was  rescinded  by  the  purchaser, 

and  the  testator,  who  was  thus  re-  Probate  of  a  Will,  vide  PowBB. 
stored  to  his    former  title   and 
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GENERAL 

DIGESTED  INDEX, 

ACCOUNT. 

I.  In  what  easesi  and  against  whom,  account  ties^ 
n.  (a)  fFhen  an  account  is  conclusive;  (b)  and  when  it  will  be 

opened. 
ni.  What  is  a  good  bar  to  an  account ;  length  of  time. 
IV.  Manner  of  accounting;  how  charged  and  discharged  ;  and  what 
allowances  shaU  be  made  to  the  party. 

L  In  what  cases,  and  against  whom,  account  lies. 

1.  Chancery  exercises  a  concarrent  jurisdictioo  with  Coorts  of 
common  law,  in  all  matters  of  account.  Ludlow  v.  Simond,  2  C.  C. 
IE.  1.  38.  52.  Post  V.  Kimberly,  9  J.  R.  470.  493.  Duncan  ▼•  Lyon^ 
3J.  C.  R.  349.  361. 

2  The  ground  on  which  this  jurisdiction  was  originally  assumed, 
was,  that  though  the  party  had  a  legal  title,  yet  the  remedy  at  law 
was  doubtful  or  incomplete.  Ludlow  v.  Simond,  2  C.  C.  £•  39.  63. 
RatUon  V.  Warren,  10  J.  R.  587.  595,  596. 

3.  The  remedy  at  law  by  an  action  of  account,  which  gave  tbe 
party  the  same  relief,  by  a  judgment  to  account  before  auditors,  seems 
to  have  fallen  into  disuse,  without  any  good  reason.  Duncan  v.  LyoUf 
3J.  C.  R.  349.  361. 

[Ab^e.  The  last  action  of  account,  mentioned  in  the  English  re» 
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ports,  is  that  of  Oodfrey  v.  Saunders,  (3  WUs.  73.)  in  which  Chief 
Justice  Wilmoi  said,  he  was  glad  to  see  the  action  revived.  See  2 
Camp.  JV.  P.  238.     6  Taiin^  431,  432.] 

4.  Chancery  having  acquired  cognisance  of  a  suit,  for  the  purpose 
of  discovery  or  injunction,  will,  in  most  cases  of  account,  whenever  it 
is  in  full  possession  of  th^  merits,  and  has  sufBcient  materials  before  it, 
retain  the  suit,  in  order  to  do  complete  justice  between  the  parties.  Arm^ 
strong  V.  Gillchrist,  2  J.  C.  424. 43i .  Rathbone  v.  Warren,  1 0  J.  R.  696. 

5.  The  plaintiff  may  come  into  Chancery,  not  only  to  compel  the 
defendant  to  account,  but  to  have  his  account  allowed.  Ludlow  v. 
Simond,  2  C.  C.  E.  1.  39.  62,  63. 

6.  To  sustain  a  bill  for  an  account,  there  must  be  mutual  demands, 
not  a  single  matter ;  a  series  of  transactions  on  one  side,  and  of  pay- 
ments on  the  other,  not  a  single  payment  or  matter  that  can  be  set  off 
at  law.     Porter  v.  Spencer,  2  J.  C.  R.  169. 

7.  A.  h  B.  carried  on  trade  as  partners,  with  the  funds  of  A.,  in  the 
name  of  B.,  who,  without  any  dissolution  of  the  copartnership,  or  ren- 
dering any  account  to  A.,  afterwards,  without  the  consent  of  A.,  entered 
into  partnership  with  C,  and  carried  into  the  new  concern  all  the  funds 
of  the  former  partnership.  A.,  on  the  death  of  B.,  filed  a  bill  against 
B.'s  administrators,  and  C,  bis  surviving  partner,  for  discovery  and 
account  :  Held,  that  A.  was  entitled  to  an  account  from  C.  of  the 
transactions  and  profits  of  the  partnership  between  him  and  B»,  and  of 
the  personal  estate  of  the  intestate,  in  his  hands.  Long  v.  Majestre^ 
1  J.  C.  R.  306. 

8.  Rent  may  be  recovered  in  equity,  where  the  remedy  has  become 
difficult  or  doubtful  at  law,  or  where  there  is  a  perplexity  or  uncertain- 
ty as  to  the  title,  or  the  extent  of  the  tenant's  responsibility.  Living' 
ston  V.  Livingston,  4  J.  C>  R.  287. 

9.  But  it  seems,  that  if  the  defendant,  the  bill  being  for  a  discovery, 
and  an  account  of  rents,  &c.,  had  demurred  to  that  part  of  the  bill 
which  sought  relief,  the  plaintiff,  after  obtaining  the  discovery  sought 
for,  would  have  been  sent  to  law  for  his  remedy    Ibid. 

.  10.  An  assignee  of  an  executor,  or  of  the  administrator  of  an  execu- 
tor, cannot  be  called  to  an  account  by  legatees,  where  there  is  no  fraud 
or  collusion,  even  though  the  assets  could  be  traced  and  identified. 
Bayner  v.  Pearsall,  3  J.  C.  R.  678. 

11.  The  assignees  of  a  bankrupt  partner,  under  a  separate  com- 
mission,, are  tenants  in  common  with  the  solvent  partner ;  and  having 
got  possession  of  the  partnership  funds,  the  solvent  partner  cannot  call 
them  out  of  their  hands,  or  compel  them,  or  the  partnership  debtors  who 
have  settled  with  them,  to  account.  Murray  v.  Murray,  5  J.  C.  R.  60. 
See  tit.  Bankrupt.    Partnership. 

12.  Where  an  agent  has  duly  and  fairly  accounted  with  bis  imme- 
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diate  and  authorized  principal,  he  is  not  bound  to  account  over 
again  to  a  person  beneficially  interested,  or  standing  in  the  relation  of 
cestui  que  trust  to  the  principal.     Tripler  v.  Olcot,  3  J.  C.  R.  473. 

13.  As,  where  F.  made  a  bill  of  sale  of  a  ship  then  on  her  voyage, 
and  of  freight  earned,  to  L.,  which  was  absolute  on  the  face  of  it;  and 
L.  sent  to  O.,  the  master  of  the  ship,  a  copy  of  the  bill  of  sale,  with  a 
power  of  attorney,  and.  instructions  as  to  the  disposition  of  the  proper- 
ty, and  O.,  considering  L.  as  the  owner  from  that  time,  acted  as  his 
agent,  and,  afterwards,  accounted  to  him  for  the  proceeds  of  the  freight, 
&c. :  Heldf  that  O.  was  not  accountable  to  F.,  as  having  a  resulting 
trust,  though  some  of  the  letters  from  L.  to  O.  incidentally  mentioned 
that  the  bill  of  sale  was  intended  to  secure  O.  for  certain  advances  and 
responsibilities  ;  there  being  no  fraud  or  collusion  between  L. 
and  O*    Ibid. 

14.  Where  the  supercargo  and  agent  of  a  merchant  here,  delivers 
goods  to  a  merchant  abroad,  for  sale,  and  the  agent  settles  with  the 
merchant  abroad,  according  to  the  account  stated  by  him,  with  full 
knowledge  of  all  the  facts,  without  any  fraud  or  imposition,  the  principal 
here  is  bound  by  the  act  of  his  agent,  and  is  concluded  from  any  further 
claims  against  the  merchant  abroad,  especially  after  having  kept  the 
account  for  several  years,  without  making  any  objections  to  it.  Mur- 
ray V.  Toland,  3  J.  C.  R.  569. 


IL  (a)  When  an  account  is  held  conclusive  ;  and^  (b)  when  it  will  be 

opened. 

(a)  When  an  account  is  held  conclusive. 

15.  After  judgment  and  execution,  and  sale  under  a  mortgage,  the 
account  will  not  be  opened,  though  there  appear  to  have  been  some 
irregularity  in  it.     Bloodgood  v.  Zeily,  2  C.  C.  E.  124. 

16.  A  defendant  is  not  entitled  to  open  an  account,  unless  a  suffi- 
cient foundation  has  been  laid  in  the  answer  for  that  purpose.  She 
V.  Bloom,  on  Appeal,  20  J.  R.  669.    S.  C.  5  J.  C.  R.  366. 


(b)   When  an  auount  will  be  opened. 

17.  Where  a  merchant,  in  embarrassed  circumstances,  borrowed 
money,  at  different  tiroes,  of  his  confidential  clerk,  who  took  various 
bonds  and  securities  for  such  loans,  and  for  which,  by  agreement,  he 
was  to  be  allowed  usurious  interest^  including  a  period  often  years, 
and  the  parties  from  time  to  time  came  to  a  settlement  of  their  ac- 
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coonU,  and  the  merchant  gave  his  bond,  and  farther  securities,  for 
the  balance  of  principal  and  interest  due  on  such  settlement,  the  Court 
ordered  all  the  bonds,  obligation^  and  settlements,  to  be  set  aside, 
and  the  accounts  at  large  to  be  opened  between  the  parties  from  the 
commencement  of  their  transactions,  there  being  not  only  evidence  of 
mistakes  and  omissions  in  their  accounts,  but  of  oppression,  imposition, 
and  undue  advantage  taken  of  the  necessities  of  the  principal.  Bar^ 
TWO  V.  BkiiidatiAtr^  1  J.  C.  R.  550. 

18.  Where  the  administrator  of  an  executor,  in  his  answer  to  a  bill, 
filed  by  the  representatives  and  legatees  of  the  testator,  for  an  ac- 
count, S£c«,  sets  forth  an  account,  and  avers  that  he  has  fully  adminis- 
tered, &X.,  and  has  distributed  the  surplus,  being  a  trifling  sum,  the 
Court  will  not  order  a  reference  to  a  Master  for  a  further  account, 
especially  after  a  lapse  of  twelve  years.  Aayner  v.  Pearscdlf  3  J.  C. 
R.  678. 

19.  Where  the  charges  in  the  bill  are  specific,  setting  forth  the 
items  of  the  account,  with  their  dates,  on  an  order  of  reference  for 
an  account,  the  inquiry  is  not  to  be  opened  beyond  the  special 
matter  charged;  although  the  bill  may  contain  a  general  charge, 
at  the  conclusion,  and  a  prayer  for  a  full  account  concerning  the  pre- 
mises. Cotuequa  v.  Fanningj  3  J.  C.  R.  587.  S.  C.  on  Appeal,  17 
J.  R.511. 

20.  If  a  merchant  abroad  sends  goods  to  a  merchant  here,  by  his 
order,  or  by  that  of  his  agent,  which  are  received  with  the  invoice, 
and  accepted,  without  objection,  he  cannot,  afterwards,  object  that 
the  goods  were  overcharged  in  price.    Ibid. 

.21.  Where  a  consignee  of  goods  sells  some  of  them  on  credit,  and 
settles  with  the  consignor,  and  pays  him  the  full  amount,  he  cannot 
afterwards  claim  to  be  reimbursed  for  any  part,  on  the  ground  of  a 
bad  debt  in  the  sale,  there  being  no  fraud  or  mistake  in  the  settlement. 
Ibii. 

22.  Where  a  balance  of  an  account  is  paid  without  any  charge  of 
interest,  interest  cannot  be  afterwards  demanded.     Ibid. 

See  tit.  Inte&est.    Foreign  Laws. 


III.  fVhat  i$  a  good  bar  to  an  account ;  length  of  time. 

33.  The  Court  is  unwilling  to  decree  an  account,  when  the  trans- 
actions have  become  obscure  and  entangled  by  delay  and  time.  Ray^ 
ner  v.  PearsaB,  3  J.  C.  R.  578. 

24.  There  is,  however,  no  precise  and  definite  rule  on  this  subject, 
bmeach  case  must  depend  on  the  exercise  of  a  sound  discretion  opoa 
jdbecuMiwtan^es*    Ibi4. 
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25.  Wfaere  on  a  bill  filed  against  the  administrator  of  an  executor 
for  an  account,  it  appeared  that  he  had  fully  admiuistered  all  the  assets, 
which  had  come  to  his  hands,  and  distributed  the  surplus,  and  twelve 
years  had  elapsed,  the  Court  refused  an  order  of  reference  for  an 
account.     Rayner  v.  Pearsallj  3  J.  C.  R.  578. 

26.  Length  of  time  is  a  good  bar  to  an  account  between  the  repre- 
sentatives of  deceased  partners.  Ray  v  Bogert,  on  Appeal,  2  J.  C. 
432* 

27.  A  bill  filed,  in  1809,  for  an  account,  as  to  transactions  before 
and  at  the  commencement  of  the  Revolutionary  War,  was  dismissed, 
on  the  ground  of  the  staleness  of  the  demand ;  twenty-six  years  having 
elapsed  from  the  end  of  the  war  before  the  bill  was  filed,  and  no  cause 
shown  for  the  delay,  and  especially  against  executors,  who  had  no 
knowledge  of  the  original  transactions.  Ellison  v.  Moffat^  1  J.  C.  R. 
46. 

28.  If  a  merchant  receives  a  stated  account  from  abroad,  and  keeps 
it  bjr  him  for  any  length  of  time,  e.  g.  for  two  years,  without  objection, 
he  is  bound  by  it,  and  equity  -will  not  decree  an  account  to  be  taken 
afterwards.     Murray  v.  Toland,  3  J.  C.  R.  569.  575. 

29.  Where  an  agent  has  sufiered  thirty  years,  after  his  agency  had 
ceased,  (though  he  had  subsequent  transactions  with  his  principal,) 
and  sixteen  years  before  the  death  of  his  principal,  to  elapse,  without 
rendering  any  account,  or  filing  a  bill :  Held^  that  the  lapse  of  time  was 
a  bar  to  the  admission  of  his  demand.    Mooers  v.  White^  6  J.  C.  R.  360. 

See  further,  tii.  Limitations.  Laches,  Length  of  Time  and 
Possession. 


IV.  Of  the  manner  of  accounting  ;  how  charged  and  discharged;  and 
what  allowances  will  be  made  to  the  party. 

30.  Where  tlie  defendant  received  from  the  plaintifi*  the  note  of  L. 
to  collect,  and  L.  being  reputed  insolvent,  and  having  absconded,  and 
a  person  in  his  behalf  ofiering  to  pay  two-thirds  of  the  debt,  which 
proposal  was  known  to  the  plaintifi",  who  made  no  objection,  and  the 
defendant  received  the  two-thirds  of  the  debt,  and  gave  up  the  note : 
HeU,  that  the  defendant  was  not  responsible  for  more  than  he  actually 
received ;  the  silence  of  the  plaintifi*  amounting  to  assent  to  the  settle- 
ment, and  being  equivalent  to  a  ratification  of  it.  Armstrong  v.  GiUr 
Christ,  on  Appeal,  2  J.  C.  424. 

31.  Where  an  executor  was  robbed  of  the  monies  of  his  testator, 
and,  afterwards,  died ;  his  administrator  was  allowed  to  avail  himself  of 
the  fact,  in  his  discharge,  on  a  bill  filed  against  him  by  the  heirs  of  the 
Cestator,  for  an  account.    Furman  v.  Coe,  on  Appeal,  1  C.  C.  E.  96. 
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82.  Where  an  administrator  employed  the  money  belonging  to  the 
estate  of  the  intestate,  in  trade,  for  his  own  benefit,  and  refused  to 
render  any  account  of  the  profits,  he  was  charged  compound  interutf 
after  a  reasonable  time,  for  the  settlement  of  the  account,  making  an* 
nual  rests  in  the  account,  for  that  purpose.  Schieffelin  v.  Stetvartf  I 
J.  C.  R.  620. 

33.  Executors  and  other  trustees,  if  they  have  made  use  of  the  trust 
monies,  or  have  been  negligent  in  not  paying  it  over,  or  in  not  loaning 
or  investing  it,  so  as  to  render  it  productive,  are  chargeable  with  in- 
terest. Dunscomb  v.  Dunseomb^  1  J.  C.  R.  508.  Schieffelin  y.  SietO' 
art,  1  J.  C.  R.  620.     Manning  v.  Mannings  i  J.  C.  R.  527. 

34.  If  one  partner  withdraws  or  uses  the  partnership  funds  in  his 
own  private  trade  and  speculations,  he  must  account  not  only  for  the 
interest  on  the  monies  so  withdrawn,  but  for  the  profits  of  the  trade* 
Lynch  v.  Stoughton^  1  J.  C.  R.  467.  But  unless  he  uses  the  money 
in  trade  so  as  to  make  a  profit,  he  is  chargeable  with  simple  interest 
only;  otherwise,  with  compound  interest.  Stoughtonv.  Lynch^  2  J.  JC. 
R.  209. 

35.  In  stating  an  account  between  partners,  the  true  dates,  as  fur- 
nished by  the  books  of  account  themselves,  ought  to  be  assumed. 
Ibid. 

36.  A  party  cannot  surcharge,  and  falsify  an  account,  unless  upon 
the  gpround  of  mistake  or  error  distinctly  charged.     Ibid. 

37.  The  period  of  the  dissolution  of  the  co-partnership,  is  the  pro- 
per time  to  make  a  rest,  and  adjust  the  balance  of  the  partnership  ac- 
count ;  and  the  partner  against  whom  the  balance  is  found,  is  chargea- 
ble with  interest  thereon.     Ibid. 

38.  The  correct  and  legal  mode  of  computing  interest  on  an  account 
between  debtor  and  creditor,  where  partial  payments  are  made,  is,  first, 
to  carry  the  payment  to  the  extinguishment  of  the  interest  due,  and  if 
such  payment  exceeds  the  interest  due  at  the  time,  to  deduct  the  sur- 
plus only  from  the  principal,  and  compute  interest  on  the  balance,  to 
the  next  payment.  Connecticut  y.Jadcson^  1  J.  C.  R.  13.  Stoughton 
V.  Lynch,  2  J.  C.  R.  209. 

39.  Compound  interest  is  never  allowed,  except  in  special  cases ; 
as,  where  there  is  a  settlement  of  the  accounts  between  the  parties, 
after  interest  has  become  due,  or  there  has  been  an  agreement  for 
that  purpose,  subsequent  to  the  original  contract,  or  a  Master's  report 
computing  the  amount  of  principal  and  interest,  has  been  confirmed.  Con* 
necticuty. Jackson,  1  J. C. R.  13.  Barrowv. Rhinelander,  1  J. C. R.  550. 

40.  A.,  in  1789,  advanced,  to  B.,  a  merchant,  a  sum  of  money, 
in  consideration  of  which,  B.  engaged  that  A.  should  be  interested  in 
certain  commercial  adventures  of  B.,  in  proportion  to  the  sum  ad- 
vanced, and  promised  to  render  an  account  to  A.  of  the  proceeds,  and 
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pay  him  bis  proportion  thereof.  In  September,  1794,  B.  rendered  an 
account  to  A.  of  the  adventures,  and  offered  to  come  to  a  settlement, 
if  A.  would  give  up  the  written  agreement,  which  A.  refused.  On  a 
bill  filed  by  the  administrator  of  A.,  in  1799,  against  B.,  for  an  account, 
it  was  held,  that  the  defendant  was  answerable  not  only  for  the  prin- 
cipal of  the  balance  due  the  intestate  for  his  proportion  of  the  jnto- 
ceeds  of  the  adventures,  but  for  interest  froiu  September,  1794,  when 
he  rendered  the  account.     Lynch  v.  De  Viar^  3  J.  C.  303. 

41.  The  plaintiff  and  defendant  wei^  joint  owners  of  a  ship  and  car* 
go,  on  a  voyage  from  New-  York  to  Batavia  and  back  ;  and  the  de- 
fendant agreed  to  go  out  in  the  ship  as  supercargo,  and  the  plaintiff 
agreed  to  pay  him,  as  a  compensation  for  the  performance  of  the  duties 
of  a  supercargo,  the  sum  of  10,000  dollars,  <'  out  of  the  proceeds  of 
any  cargo  the  sUp  may  bring  from  Batavia,  or  to  deliver  him  part  of 
soch  cargo  to  that  amount,  at  the  current  market  price,  on  its  arrival 
at  A*eu7-rbrA;."  The  ship,  on  her  return  voyage,  put  into  St.  talts^ 
from  necessity,  and  was  there  condemned  as  nnseaworthy,  and  sold, 
with  the  cargo,  and  the  proceeds  remitted  by  the  supercargo,  to  Aetl^• 

.  York.  The  defendant  having  caused  8000  dollars,  of  the  sum  agreed 
to  be  paid  him,  to  be  insured,  as  his  commifnoni,  recovered  the  amount  in 
a  suit  against  the  underwriters,  on  the  ground  that  he  bad  no  remedy 
on  the  agreement  against  the  plaintiff,  as  his  compensation  was  payable 
only  out  of  a  particular  fund,  depending  on  a  contingency  that  had  never 
happened.  On  a  bill  filed  against  the  defendant  for  an  account,  he 
claimed  to  retain  a  certain  sum  for  commissions  and  services,  in  the  sale 
and  management  of  the  property  ;  it  was  decreed,  that.the  defendant 
was  not  entitled  to  any  allowance,  on  a  quantum  meruit  for  his  services, 
merely  on  the  ground  that  the  contingency  had  never  happened,  on 
which  his  specific  compensation  for  the  same  services  was  to  depend  ; 
nor  was  he  entitled  to  any  compensation  for  his  services  at  St.  KiUs, 
as  he  still  acted  in  the  character  of  supercargo,  and  the  sales  there  were 
substituted  for  a  sale  in  J^Tew-Tork,  on  which  sale,  by  his  special  agree- 
ment, he  was  to  receive  no  commission.  Franklin  v.  Robinson,  I  J. 
C.  R.  167. 

42.  Joint  owners  or  partners  are  not  entitled  to  charge  each  other 
for  services  rendered  in  the  care  and  management  of  the  joint  proper- 
ly, unless  there  is  a  special  agreement  for  that  purpose.  Ibid.  S. 
P.  Bradford  v.  Kimberly,  3  J.  C.  R.  431. 

43.  G.  was  engaged  by  M.  as  supercargo  of  a  ship,  on  a  trading 
voyage  from  New-York  to  Maderia,  the  Cape  of  Good  Hope,  Madras^ 
and  Calcutta,  and  thence  back  to  New-York.  By  the  written  instruc- 
tions to  6.,  which  confided  much  to  his  discretion,  he  was  to  receive,  as 
a  compensation  for  transacting  the  business,  two  and  a  half  per  cent, 
of  the  value  of  the  property  brought  home  for  the  account  of  «/lf.,  aris- 
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iDg  from  the  proceeds  of  the  outward  cargo,  deducting  duties,  kc; 
and  to  have  his  reasonable  expenses  on  the  voyage  paid  out  of  the  car- 
go, and  to  be  allowed  five  per  cent,  of  the  clear  profits  on  its  termina- 
tion. G.  performed  his  duty  from  JVet^ForA;  to  Maderia  and  the 
Cape  of  Good  Hope,  but  was  taken  sick  at  the  latter  place,  and  obliged 
to  leave  the  ship,  and  died  on  his  return  home,  in  another  vessel ;  hav- 
ing previously  appointed,  at  the  Cape^  B.  &  B.  as  his  substitutes,  as 
supercargoes,  for  the  remainder  of  the  voyage,  agreeing  to  pay  them 
for  their  services  out  of  his  commissions.  The  ship  performed  her  voy- 
age, and  the  homeward  cargo  was  delivered  to  M.,  who  cleared  a  con- 
siderable profit  on  the  voyage.  B.  b  B.  having  faithfully  performed  their 
duty  as  supercargoes,  in  the  place  of  G. :  Held^  that  the  legal  repre- 
sentatives of  G.  were  entitled  to  the  full  compensation  stipulated,  as  for 
the  completion  of  the  voyage.     Qray  v.  Murray^  3  J.  C.  R.  167. 

,44.  Where  several  joint  owners  of  a  cargo,  appoint  one  of  their 
number,  as  their  agent,  to  receive  and  sell  the  cargo,  and  distribute  the 
proceeds,  he  is  entitled,  under  such  special  agency,  to  a  commission  or 
compensation  for  his  services,  as  a  factor  or  agent,  in  the  same  manner 
as  a  stranger.     Bradford  v.  Kimberly^  3  J.  C.  R.  431. 

See  further,  as  to  the  course  and  practice  of  the  Court,  in  taking  an 
account,  tit.  Practice^  XII.,  Reference  to  a  Master^  and  the  case  of 
Remsen  v«  Remsen^  2  J.  C.  R.  495. 


ACTION. 


1.  If  one  person  makes  a  promise  to  another,  for  the  benefit  of  a 
third  person,  that  third  person  may  maintain  an  action  at  law,  on  the 
promise.    Cumberland  v.  Codrington.SJ. C. R. 229. 254.  7  J. C.  R. 57« 

2.  An  action  of  account  lies  at  law  by  one  partner  against  another ; 
and  there  is  no  good  reason  why  that  action  is  not  resorted  to,  instead 
of  a  bill  in  equity.     Duncan  v.  Lyon,  3  J.  C.  R.  361. 

3.  An  action  of  covenant  lies  at  law,  by  one  partner  against  ano- 
ther, where,  by  the  contract,  there  is  a  covenant  to  account.     Ibid. 

4.  An  action  of  assumpsit  lies  on  a  promise  in  writing  by  one  part- 
ner, to  take  part  of  the  goods  bought,  in  which  they  were  to  be  equally 
concerned,  as  to  profit  and  loss.     Ibid. 

5.  An  action  on  the  case  for  a  deceit  lies  against  a  person  selling  land, 
knowing  that  he  has  no  valid  title,  although  the  deed  contains  no  co- 
venant as  to  title.     Roberts  v.  Anderson,  3  J.  C.  R.  375. 

6.  Where  a  husband  conveyed  land  to  his  son,  for  a  nominal  sum, 
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4d  his  covenanting  to  pay  an  annuity  to  his  mother,  during  her  widow- 
hood :  Heldf  after  the  husband's  death,  that  the  wife  was  entitled  to  an 
action  on  the  covenant  so  made  for  her  benefit ;  and  that  a  release  of  the 
covenant  from  the  son  to  the  husband,  in  his  lifetime,  was  fraudulent 
and  void.     Shephard  v.  Shephard^  7  J.  C.  R.  57. 


AGREEMENT. 

I.  What  is  a  sufficient  consideration  to  support  an  agreement ;  and 

of  a  failure  of  consideration. 
II.  What  agreements  will  be  enforced  in  Equity ;  by  whom  to  be 

performed;  and  when  the  person  or  the  estate  is  liable. 
III.  Performance  qfan  agreement ;  (a)  what  is  a  sufficient  perform* 

ance  in  whole  or  in  part;  (b)  where  a  specific  performance 

will  be  decreed  ;  (c)  where  not, 
iV.  (a)   When  an  agreement  may  be  rescinded;  and  for  what  cause; 

as  (b)  mistcSiCj  or  ignorance  of  the  law;  (c)  inadequacy  of 

price;  {d)  fraud. 
y*  Parol  agreements^  within  the  Statute  of  Frauds ;  withotU  the 

statute;  and  of  the  effect  of  part  performance  and  other  cir" 

cumstances^  to  take  the  case  out  of  the  Statute. 


I.  What  is  a  sufficient  considercUion  to  support  an  agreement ;  and  of 
a  failure  of  consideration. 

1.  In  regard  to  chattel  interests,  an  agreement  under  seal  imports  a 
consideration  at  law.     Bunn  v.  Winthrop^  1  J.  C.  R.  329. 

2.  A  voluntary  bond  or  deed  of  a  chattel  interest,  as  between  the 
parties,  will  be  supported  without  a  consideration.     Ibid. 

3.  Provision  for  the  mother  of  a  bastard,  and  for  her  infant,  is  a 
sufficient  consideration  to  support  a  bond,  or  a  deed  of  personal  chat- 
tels made  by  the  father  of  the  child,  for  that  purpose.    Ibid. 

4.  A  cestui  que  trusty  though  a  mere  volunteer,  and  the  limitation 
without  consideration,  is  entitled  to  the  aid  of  the  Court.     Ibid. 

5.  jiliter,  where  the  party  seeks  to  raise  an  interest  by  way  of  trust, 
on  a  covenant  or  executory  agreement.     Ibid. 

6.  Where  A.  conveyed  land  to  B.  by  deed,  with  covenants  of  war* 
ranty,  and  B.  executed  to  A^  a  bond  and  mortgage  to  secure  the  pay* 
ment  of  part  of  the  purchase  money,  B.  cannot  be  relieved  against  the 
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mortgage,  on  the  ground  of  failure  of  consideration,  for  want  of  titk 
in  A.,  possession  having  been  taken  by  B.,  under  the  deed,  and  there 
being  no  eviction  at  law,  under  a  paramount  title :  and  more  espe- 
cially, in  this  case,  where  the  bond  and  mortgage  having  been  as- 
signed to  C,  B.  in  consideration  of  forbearance,  had  executed  a  new 
bond  and  mortgage  to  him,  for  the  same  premises,  will  relief  be  de- 
nied, as  against  an  assignee,  for  a  valuable  consideration  without 
notice  of  any  fraud,  or  failure  of  consideration,  in  the  creation  of  the 
original  debt.     Bumper  v.  Platnerj  1  J.  C.  R.  213. 

U.  What  agreements  wUl  be  enforced  in  Equity ;  by  whom  to  be  per- 
formed; and  when  the  person  or  the  estate  is  licAle. 

7.  Equity  will  not  enforce  a  mere  voluntary  defective  agreement,  not 
valid  at  law,  especially  against  a  legal  claim  for  a  just  debt,  where 
there  is  no  consideration,  accident  or  fraud.  JVKnturn  v.  Seymour^  4 
J.  C.  R.  497. 

8.  Where  the  administrators  of  a  vendee  assigned  the  contract  for 
the  purchase  of  land  to  the  defendants,  who  covenanted  to  take  up  and 
cancel  the  contract,  and  to  indemnify  and  save  them  harmless  from 
all  damages,  8zx:.,  by  reason  of  the  contract,  Sz^:.  Held^  that  the  ad- 
ministrators were  entitled  to  a  specific  performance  of  the  covoiaiit, 
on  the  part  of  the  defendants,  who  could  not  set  up  a  want  of  pergonal 
assets  as  an  objection,  in  limine^  to  the  relief  sought  by  the  vendors. 
Champion  y.  Brown^  6  J.  C.  R.  398. 

9.  But  the  administrators  of  a  vendee  cannot  assign  a  contract  for 
the  purchase  of  land,  nor  compel  its  performance,  without  the  consent 
of  the  heirs.     Ibid. 

10.  The  heirs,  therefore,  of  an  intestate,  who  had  made  a  contract  for 
the  purchase  of  land,  which  bis  administrators  assigned  to  the  defend- 
ants, are  proper  parties  to  a  bill  filed  for  the  specific  performance  of 
the  contract.     Ibid. 

11.  Where  the  assignee  of  a  vendee  takes  possession  of  the  land, 
under  the  contract  of  sale,  though  the  vendor  cannot  compel  the  as- 
signee to  pay  the  purchase  money,  yet  he  may,  by  virtue  of  his  lien  on 
the  land,  call  on  him  to  pay  the  money,  or  surrender  the  possession  of 
it,  or  have  it  sold  for  the  benefit  of  the  vendor.     Ibid. 

12.  Where  there  is  a  contract  for  the  purchase  of  land,  and  the 
vendee  dies,  the  land  in  equity  descends  to  his  heirs^  as  real  estate ; 
and  they  may  call  on  the  executors  or  administrators  to  discbarge  the 
contract  out  of  the  personal  estate  of  the  vendee,  so  as  to  enable  the 
heirs' to  demand  a  conveyance  from  the  vendor.     Ibid. 
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UL  Performance  of  an  agreement ;  (a)  what  is  a  sufficient  perform-: 
anee  in  whole  or  in  part ;  (b)  where  a  specific  performance  wUl  be  de^ 
creed;  (c)  where  not. 


(a)  What  is  a  stifficient  performance  in  whole  or  in  part. 

13.  Where  a  vendor  comes  into  a  Court  of  equity  to  compel  a  ven- 
dee to  a  performance,  if  the  vendor  is  unable  to  make  out  a  title  as  to 
part  of  the  subject  matter  of  the  agreement,  which  was  the  principal 
object  of  the  purchaser,  equity  will  not  compel  the  vendee  to  perform 
the  contract  pro  tanto.     Waters  v.  Travis,  9  J.  R.  450. 

14.  But  where  the  vendee  seeks  relief,  the  Court  will  compel  a  ven- 
dor to  a  specific  performance  of  an  agreement  for  the  sale  of  land, 
as  to  part,  when  he  has  incapacitated  himself  from  performing  the 
whole.    Ibid. 

15.  Where  land  contracted  to  be  sold,  was  held  in  common,  and 
the  vendor,  after  the  contract,  divided  with  the  other  tenants  in  com- 
jnon,  and  executed  a  deed  of  partition,  the  partition  was  held  to  be  no 
obstacle  to  a  decree  of  part  performance,  where  the  party  was  capable 
of  performing  the  whole.    Ibid. 

(b)   Where  a  specific  performance  vrill  be  decreed. 

16.  A  bill  for  the  specific  performance  of  an  agreement,  is  address- 
ed to  the  sound  judicial  discretion  of  the  Court,  in  the  exercise  of  its 
extraordinary  jurisdiction.  St.  John  v.  Benedict,  6  J.  C.  R.  1 11 .  S. 
P.  Seymour  v.  Delancy^  6  J.  C.  R.  222 

17.  A  specific  performance  will  not  be  decreed,  where  the  remedy 
18  not  mutual,  or  one  party  only  is  bound  by  the  agreement. 
Parkhurst  v.  Van  Cortlandty  1  J.  C.  R.  282.  S.  P.  Benedict 
v.  Lynch,  1  J.  C.  R.  370.  ^ 

18.  Mere  lapse  of  time  is  not,  in  all  cases,  an  objection  to  decreeing 
a  specific  performance  of  an  agreement.    Waters  v.  Travis,  9  J.  R.  450. 

19.  As,  where  au  agreement,  for  the  sale  of  land,  was  suffered  to  re- 
main unexecuted  for  fourteen  years,  the  vendee  having  continued  in 
possession,  the  Court,  under  the  circumstances  of  the  case,  decreed  a 
specific  performance.     Rid. 

20.  The  assignee  of  an  agreement  for  the  sale  of  land,  without  no- 
tice, is  subject  to  all  the  equity  which  existed  between  the  parties,  and 
can  require  a  specific  performance  on  no  other  terms  than  could  have 
been  insisted  on  by  his  assignor,  the  original  vendee.  Murray  v. 
Gouvemeur,  2  J.  C.  438. 
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21 .  Where  a  sale  (at  public  auction)  is  bona  fide,  and  the  title  goody 
and  the  quantity  of  land  the  same,  and  the  description  of  it  substan- 
tially true,  though  in  a  slight  degree  defective  or  variant,  a  specific  per- 
formance of  the  contract  will  be  decreed.  King  v.  Bardeau^  6  J.  C.  R.  38. 

22.  As,  where  two  adjoining  lots  of  land  were  sold  at  auction,  to- 
gether in  one  parcel,  and  for  one  price,  and  on  one  of  the  lots  were 
buildings  which  projected  two  feet  on  the  other  lot :  Held^  that  this 
was  not  such  a  material  defect  in  the  subject,  or  variation  from  the  terms 
of  description  at  the  sale,  as  would  entitle  the  purchaser  to  abandon  the 
contract.    Ibid. 

23.  But  the  purchaser,  under  the  circumstances,  was  held  to  be  en- 
titled to  compensation  for  any  diminution  of  value  arising  from  the 
projection  of  the  building,  to  be  deducted  from  the  price.     Ibid, 

24.  Equity  may  decree  a  specific  performance  of  a  general  covenant 
of  indemnity,  though  it  sound  only  in  damages.  Champion  y.  Brown, 
6  J.  C.  R.  398. 

25.  Where  there  was  a  contract  for  the  conveyance  of  a  farm,  parcel 
of  a  tract  of  land,  subject  to  a  quit  rent,  which  had  not  been  demanded 
for  above  60  years,  the  existence  of  such  incumbrance,  if  any,  was  held 
to  be  no  objection  to  a  decree  of  specific  performance.  Ten  Brotdt  r. 
Livingston,  1  J.  C.  R.  357. ' 

(c)  Where  not. 

26.  A  written  agreement  may  be  so  waived  by  parol,  that  the  Court 
will  refuse  to  interfere  to  enforce  it.     Botsford  v.  Burr,  2  J.  C.  R.  405. 

27.  On  a  contract  for  the  sale  of  land,  the  payment  of  the  purchase 
money  by  the  plaintifi*  was  made  a  condition  precedent  to  the  convey- 
ance ;  after  a  default,  the  defendant  accepted  part  of  the  purchase  mo- 
ney ;  but  the  plaintifi*,  though  repeatedly  called  upon,  refused  to  pay 
tl^  residue.  The  defendant,  after  giving  notice  of  his  intention  to  do 
so,  sold  and  conveyed  the  land  to  another ;  and  the  plaintiff,  after- 
wards, tendered  .the  money  due  on  the  contract,  and  filed  his  bill  for  a 
specific  performance :  Held,  that  a  specific  performance  could  not  be 
decreed;  nor  could  the  bill  be  sustained  for  a  compensation  in  damages, 
but  the  party  was  left  to  his  remedy  at  law  on  the  covenant.  Hatch  v. 
Cobb,  4  J.  G.  R.  559.     S.  P.  Kempshall  v.  Stone,  5  J.  C.  R.  194. 

'28.  Even  if  the  defendant  had  not  sold  the  land  to  another,  before 
the  plaintifT  filed  his  bill,  it  seems  that  he  would  not,  after  such  default 
and  delay,  have  been  entitled  to  a  specific  performance,  as  no  accident, 
mistake  or  fraud  had  intervened  to  prevent  a  performance  of  his  part. 
Ibidm 

29.  But  if  the  plaintifi*  tenders  the  purchase  money  at  the  day  ap^ 
pointed,  and  demands  a  conveyance,  which  is  refased,  andtbedkfeikK 
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ant  afterwards  sells  to  a  third  person,  with  notice  of  the  equitable  title  of 
the  plaintifl')  a  specific  performance  of  thecontract  will  be  decreed  against 
the  subsequent  purchaser,  ^ho  is  considered  as  purchasing  subject  to 
the  equity  title  of  the  plaintiff  under  the  agreement.  Wadsworth  v. 
Wendell^  5  J.  C.  R.  231.  And,  it  seems^  that  if  the  plaintiff  had  been 
in  possession,  under  the  agreement,  that  would  have  been  constroctive 
notice  to  the  purchaser  of  his  actual  interest,  or  equitable  title  under 
this  agreement.     Ibid^ 

30.  Where  an  agreement  appears  to  have  been  made  to  defeat  or  de- 
fraud a  creditor  of  the  plaintiff,  oc  an  intervening  purchaser  at  a  sbe^ 
riff's  sale,  under  a  judgment  and  execution,  a  specific  performance  of 
it  will  not  be  decreed.     Seymour  v.  Ddancy,  6  J.  C.  R.  222. 

31.  An  agreement  must  be  certain,  fair»  and  just,  in  all  its  parts,  other- 
wise, a  specific  performance  will  not  be  decreed.     Ibid. 

32.  Inadequacy  of  price,  though  not  so  gross  as  to  amount  to  fraud, 
may  be  a  sufficient  ground  for  refusing  to  decree  a  specific  perform- 
ance of  the  contract.  Osgood  v.  Franklin,  2  J.  C.  R.  23.  And 
though  mere  inadequacy  of  price,  independent  of  other  circum^ 
stances,  is  not  of  itself  sufficient  to  set  aside  a  transaction,  yet  it  may 
be  sufikieot  to  induce  the  Court  to  stay  the  exercise  of  its  discretiona-* 
ry  power  to  enforce  the  specific  performance  of  a  private  agreement  for 
the  sale  of  land,  and  to  leave  the  party  to  seek  his  compensadon  in 
damages  at  law;  especially,  where  the  inadequacy  of  price  (being  half 
the  value)  is  so  great  as  to  give  to  the  contract  an  appeal  ance  of  unrea- 
sonableness, inequality,  and  hardship.     Ibid. 

33.  Where  a  bill,  filed  to  compel  the  performance  of  a  parol 
contract  to  compensate  the  plaintiff  for  the  use  of  his  land,  could  not 
be  sustained,  the  contract  not  being  valid,  by  the  statute  of  frauds  ;  yet 
the  Court  retained  the  bill,  and  awarded  an  issue  o{  quantum  dammfica" 
/lA,  to  assess  the  damages  sustained  by  the  plaintiff,  by  the  acts  of  the 
defendants,  as  the  plaintiff  had  sustained  an  injury  for  which  he  ought  to 
be  compensated,  and  for  which  he  had  no  remedy,  or,  at  best,  a  doubtful 
and  inadequate  one,  at  law.     Phillips  v.  Thompson,  1  J.  C.  R.  132. 

34.  So,  where  possession  had  been  takeh  of  land  under  an  agree- 
ment void  by  the  statute  of  frauds,  and  improvements  made,  though 
an  execution  of  the  agreement  will  not  be  decreed  on  the  ground  of 
part  performance,  yet  the  bill  may  be  retained  for  tlie  purpose  of  aflbrding 
the  party  a  reasonable  compensation  for  bene6cial  and  lasting  improve- 
ments. Parkhurst  v.  Van  Cortlandt,  1 .  J.  C.  R.  274.  But  see  S.  C.  on 
Appeal,  14  J.  R.  15.  contra,  as  to  decreeing  a  specific  perfi>rmance.  The 
appellants  had  entered  upon  the  land,  under  an  assignment  of  a  license 
given  by  tiie  respondent,  to  occupy  and  improve  the  land ;  and  they, 
afterwards,  surrendered  the  license  to  the  respondent,  and  took  a  writ- 
ten memorandum,  authorizing  them  to  possess  the  land,  and  promising 
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to  give  them  the  preference  to  purchase  or  lease  it.  It  was  proved, 
that  at  various  times,  the  respondent  had  encouraged  the  appellants  to 
build  and  make  improvements  on  the  land,  by  assurances  that  no  ad- 
vantage should  be  taken  of  their  labour,  and  that,  when  his  title 
was  perfected  by  a  partition  of  the  tract,  they  should  have  a  lease  in 
fee,  or  a  deed,  at  the  rate  at  which  wild  lands  were  selling  :  Held^  that, 
the  appellants  having  gone  on  the  land  and  made  improvements,  that  was 
a  part  performance  of  the  agreement,  which  took  itout  of  the  statute  : 
That,  although  the  memorandum  of  the  agreement  was,  in  itself,  uncer- 
tain ;  yet,  as  a  part  performance  was  made  the  basis  of  the  claim  to  a 
specific  performance  of  it,  parol  evidence  might  be  connected  with  the 
memorandum,  for  the  purpose  of  making  out  the  contract ;  and  there 
being  satisfactory  evidence  of  an  agreement,  independently  of  the  me- 
morandum, and  the  conduct  of  the  respondent  being  a  fraud  on  the 
appellants,  a  specific  performance  was  decreed.     Ibid, 

35.  In  the  sale  of  lands,  tim^  may  make  part  of  the  essence  of  the 
contract ;  and  on  default  at  the  day,  without  any  just  excuse,  or  any 
acquiescence  or  subsequent  waiver  by  the  other  party,  the  Court  will 
not  help  the  party  in  default.     Benedict  v.  Lynch^  1  J.  C.  R.  370. 

36.  As,  where  A.,  in  March,  1810,  agreed  to  purchase  a  farm  of  B., 
and  to  pay  250  dollars  in  one  year ;  one  third  of  the  residue  of  the  mo- 
ney, in  one  year  thereafter,  and  the  other  two  thirds  in  the  two  succes- 

^  luve  years ;  and  on  the  payment  being  made,  B.  agreed  to  give  a 
deed ;  and  if  A.  failed  in  the  payments,  or  either  of  them,  the  agree- 
ment was*  to  be  void  ;  and  A.  entered  into  possession  of  the  land,  un- 
der the  agreement,  und  made  improvements,  but  made  no  payments ; 
and  B.,  in  1813,  about  two  years  after  the  first  default,  supposing  the 
agreement  void  or  abandoned,  soH  the  farm  to  a  third  person;  and 
A.,  in  1814,  tendered  the  whole  of  the  purchase  money,  and  filed  a  bill 
for  the  specific  performance  of  the  agreement ;  the  bill  was  dismissed, 
with  costs.     Ibid, 


IV.  (a)  When  an  agreement  may  be  rescinded ;  and  for  what  cause, 
as  (b)  mistake  or  ignorance  of  the  law  ;  (c)  inadequacy  of  price  ; 
(d)  jr  aud, 

(a)   When  an  agreement  may  be  rescinded, 

37.  It  seems,  that  one  party  alone  cannot  rescind  a  contract.  £%tfi- 
ner  v.  Dayton,  2  J.  C.  R.  526. 

38.  Where  one  party  intends  to  abandon  or  rescind  a  contract,  on 
the  ground  of  a  violation  of  it  by  the  other,  he  must  do  it  promptly 
and  decidedly,  on  the  first  information  of  such  breach.    Lawrence  and 
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f)thtrs  V.  Dale  and  others,  3  J.  C.  R.  23.   S.  P.  M^Ifeven  v.  Lmng* 
ston^  on  Appeal,  17  J.  R.  437. 

39.  If  he^^iegotiates  with  the  party,  after  knowledge  of  a  breach  of 
it  by  him,  and  permits  him  to  proceed  in  the  work,  it  is  a  waiver  of 
his  right  to  lescind  the  contract."    Ibid, 

40.  Where  the  defendants  contracted  with  the  plaintiffs,  to  be  re- 
sponsible for  the  perfect  construction  and  performance  of  certain 
Steam-boats,  to  be  built  on  the  river  OAto,  so  that  they  shoald  carry 
one  hundred  tons  burthen,  and  run  four  miles  an  hour,  in  still  water, 
&c. ;  Heldj  that  the  plaintiffs  could  not,  after  the  boats  were  built,  re- 
scind the  contract,  on  their  part,  and  recover  back  the  money  ad- 
vanced by  them  to  the'  defendants,  on  the  alleged  ground,  that  the 
boats  drew  too  much  water  to  navigate  the  river,  wiUiout  having  first 
put  the  fitness  of  the  boats  to  navigate  the  river,  in  the  manner  agreed  - 
on,  to  the  test  of  experiment.     Ibid. 

41.  Where  copartners  in  trade  engaged  a  clerk  as  book-keeper 
and  cashier,  at  a  fixed  salary  for  two  years,  with  an  understanding 
that  he  should  have  a  larger  compensation  as  the  business  extended 
and  his  duties  increased ;  and  during  the  third  year,  it  was  discovered 
that  the  clerk  had  overdrawn  money  belonging  to  the  ficm,  and  ap- 
plied the  same  to  his  own  use,  of  which  he  afterwards  rendered  a 
statement;  but  a  majority  of  the  partners,  afterwards,  continued  him 
in  the  employment  of  the  firm  :  Held,  that  he  was  entitled  to  an  in- 
creased compensation  for  his  services  after  the  second  year,  pursuant  to 
the  agreement ;  the  fact  of  continuing  in  service,  after  a  discovery  of 
his  improper  conduct,  being  an  admission  that  he  had  not  forfeited 
his  right  to  the  increased  allowance.  Kirk  v.  Hodgson  and  others,  3 
J.  C  R.  400. 

42.  By  an  agreement  made  in  April,  1815,  A.  covenanted  with  B. 
andC.  (directors  and  agents  of  a  manufacturing  company,)  to  make  cer- 
tain machinery  in  one  year,  for  a  certain  price,  to  be  paid  in  instalments  ; 
on  the  1st  August  following,  B.  and  C.  gave  notice  to  A.  that  the 
company  could  not  go  on,  and  that  the  contract  was  abandoned : 
and  A.  (the  covenants  being  independent)  brought  an  action  at  law 
against  B.  and  C.  to  recover  the  instalments  due  before  the  1st  Au" 
gust :  Held,  that  on  B.  confessing  judgment  in  the  suit  at  law, 
with  leave  to  A.  to  enter  it  up,  an  injunction  issued  by  the  Court  of 
Chancery  (afterwards  dissolved,  2  J.  C.  R.  526,  but  the  order,  re- 
versed on  appeal)  be  continued  until  the  hearing,  and  that  proceedings 
be  bad  in  Chancery,  either  by  a  reference  to  a  Master,  or  by  an  issue  at 
law,  to  ascertain  the  damages  sustained  by  A.  by  the  non-execution 
or  rescinding  of  the  contract ;  th^  answer  of  A.  to  the  bill  of  B. 
alleging  that  the  instalments  due  on  the  1st  August,  and  sued  for 
at  law,  did  not  exceed  a  just  compensation  for  their  damages,  S^., 
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not  being  sufficient  to  rebut  the  equity  on  which  B.  relied  for  relief 
by  having  a  judicial  inquiry  into  the  facts,  and  the  damages  ascer<- 
tained  by  a  Master,  or  on  an*  issue  of  quantum  damnijicatus.  Sktn- 
ner  v.  White  and  others,  on  Appeal,  17  J.  R.  357.  #.  C.  2  J.  C.  R. 
526.  5  J.^C.  R.  351.  13  J.  K.  307.  S.  C.  on  Appeal,  19  J.  R. 
513. 

43.  Where  an  executory  contract  has  been  entered  into,  so  as  to 
become  binding  on  the  parties,  both  parties  have  acquired  such  an 
interest  in  its  execution,  that  neither  of  them  can  devest  the  other  of 
his  right  to  have  the  contract  fulfilled ;  and  if  one  of  the  parties  re- 
fuse to  proceed  further,  so  that  the  other  is  disabled  from  performing 
his  part  of  the  contract,  it  is  a  violation  of  the*  contract,  for  which  the 
party  may  have  his  action  to  recover  damages  against  the  one  who 
has  been  the  cause  of  the  non-execution  of  the  contract*  Skinner  v. 
White  and  others,  on  Appeal,  17  J.  R.  357. 

44.  S.  and  others  formed  an  association  for  manufacturing  cotton,  S^. 
and  executed  articles  of  agreement,  as  to  the  organization  of  the 
company,  and  the  mode  of  managing  or  conducting  the  business ; 
the  stock  of  the  company  was  divided  inta  twenty  shares,  and  the 
subscribers  to  the  stock' elected  a  president,  and  two  of  their  mem- 
bers as  directors,  and  a  treasurer,  be.,  who  had  power  to  appoint 
9L  general  agent^  to  transact  all  business,  8z;c.,  under  the  particular 
direction  of  the  president  and  directors,  &c.  S.  having  been  elect- 
ed  president,  and  R.  and  H.  directors,  they,  on  the  25th  April, 
1815,  entered  into  a  contract  with  W.,  T.  and  W.,  who  had  subscri- 
bed for  two  shares  of  the  stock,  to  make  certain  machinery,  in 
one  year,  at  a  certain  price,  to  be,  paid  in  instalments,  which  contract 
was  signed  and  sealed  by  S.  as  ^^for  the  directors*^  of  the  company. 
On  the  1st  August  following,  R.  and  H.  as  directors,  gave  notice  to 
W.,  T.  and  W.  that  the  company  could  not  go  on,  and  that  the  con-  ^ 
tract  was  abandoned  :  and  W.,  T.  and  W.  thereupon  (the  covenants  in 
the  contract  being  independent)  brought  an  action  at  law  against  S.  on  the 
covenant,  to  recover  the  instalment  which  became  due  on  the  Istof  w9«- 
gust,  (though  the  machinery  had  not  been  completed  or  delivered.)  S. 
pleaded  in  bar,  that  he  executed  the  contract  in  behalf  of  the  Com- 
pany, and  in  his  capacity  of  director  and  agent  of  the  company, 
and  not  otherwise;  and,  on  demurrer,  the  Supreme  Court  gave  judg- 
ment against  S.,  on  the  ground  of  a  want  of  an  averment  in  the 
plea  of  an  authority  from  the  company  to  him,  to  execute  the  con- 
tract :  Held,  that  this  decision  at  law  was  not  conclusive,  as  to  the 
question  of  the  personal  responsibility  of  S.  on  ]the  contract;  and,  S. 
having  obtained  an  injunction  in  Chancery,  which  was  dissolved, 
on  the  coming  in  of  the  answers,  on  the  ground  that  S.  was  indivi- 
dually responsible,  which  decree  was  afterwards  reversed  on  appeal, 
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and  the  Coart  of  Chancery  directed  to  ascertain,  by  a  reference  to 
a  Master,  the  damages,  if  any,  which  W.,  T.  and  W.  had  sastained 
by  the  non-execution  'or  rescinding  of  the  contract ;  and  the  da- 
mages so  ascertuned,  to  be  levied  on  the  execution  at  law :  Ifa/cf, 
that  this  decree  of  the  Court  of  Errors  did  not  conclude  S.,  as  to  the 
fact  of  his  individual  and  sole  responsibility,  nor  as  Co  his  right  to 
call  on  the  other  members  of  the  company,  f6r  a  rateable  contri* 
bation  towards  satisfying  what  might  be  recovered  against  him  on  the 
contract :  and,  the  cause  having  been,  afterwards,  put  at  issue,  and 
proofs  taken  in  the  Court  of  Chancery,  on  appeal  from  the  decree  of 
that  Court:  Held,  that  W.,  T.  and  W.  were  entitled  to  recover 
against  S.  individually,  damages  for  the  breach  of  the  contract  with 
them,  to  the, amount  of  their  actual  expenditures  and  losseti  as  far  as 
they  had  proceeded  in  the  performance  of  the  contract  on  the  Ist  of 
August f  1815  :  that  S.  was  entitled  to  contribution  from  his  asso« 
ciates,  who  had,  by  their  assent  or  acts,  ratified  the  contract,  and  that 
they  could  not,  under  any  articles  of  the  association,  as  to  a  forfeiture 
of  their  shares,  avoid  the  responsibility ;  .that  the  injunction  against 
the  suit  at  law  should  be  continued,  until  the  amount  of  such  contribu- 
tion was  ascertained ;  and  that  the  deficiency  only,  after  what  remained 
of  the  clear  estate  of  the  company  had  been  applied  towards  the 
payment  of  W.,  T.  and  W.,  should  be  levied  under  the  judgment 
and  execution  of  S.  Skinner  v.  Dayton,  on  Appeal,  19  J*  R.  613. 
S.C.  6.  J.  C.  R.  351.  2  J.  C.  R.  626.  13  J.  R  307.  17  J.  R.  367. 
Contra,  S.  C.  5  J.  C.  R.  351.;  where  it  was  decided  that  S.  was  not 
entitled  to  call  on  his  associates  for  contribution ;  and  if  he  were  so 
entitled,  the  right  of  W.,  T.  and  W.  to  have  their  damages  assessed 
and  levied  by  judgment  and  execution,  was  not  to  be  delayed  until 
the  question  of  contribution  between  S.  and  his  associates  was  settled. 

(b)  Mistake  or  ignorance  of  (he  law. 

45.  Every  man  is  to  be  charged  with  a  knowledge  of  the  law. 
ShotweU  V.  Murray,  1  J.  C.  R.  516. 

46.  The  Court  does  not  undertake  to  relieve  parties  from  their  acts 
and  deeds  fairly  done,  with  a  fnll  knowledge  of  facts,  though  under  a 
mistake  of  the  law ;  for  every  man  is  charged  at  his  peril  with  a 
knowledge  of  the  law.     Lyon  v.  Richmond,  2  J.  C.  R.  51.  60. 

47.  Therefore,  a  subsequent  decision  of  a  higher  Court,  in  a  difier- 
ent  case,  giving  a  different  exposition  of  a  point  of  law  from  that  decla- 
red and  known  to  the  parties,  when  a  settlement  took  place  betweeti 
them,  can  have  no  effect  on,  or  destroy,  the  settlement  made  by 
them.    Hdd. 

VoL.Vn.  52 
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(c)  Inadequacy  of  price. 

48.  Mereinadeqoacyofpriceisnotasuffirientgroundforsettingaside 
a  contract  of  sale,  unless  it  be  so  gross  and  palpable,  as,  of  itself,  to  afford 
evidence  of  actual  fraud.  Osgood  v.  JVanWtn,  2  J.  C.  R.  } . — S.  C.  on 
Appeal,  14  J.  R.  527.  And,  in  judging  of  the  inadequacy  of  price,  the 
condition  and  circumstances  of  the  estate,  at  the  time  of  sale,  must  be 
regarded.  Ibid.  Accidental  subsequent  advantage  made  of  the  bar* 
gain,  has  no  effect.  Ibid,  If,  however,  an  agreement  has  been  consum- 
mated by  a  conveyance,  it  will  stand,  notwithstanding  the  inadequacy 
of  the  price.     Ibid. 

49.  A  sale  at  auction,  under  process  of  law,  cannot  be  invalidated 
for  the  mere  inadequacy  of  price.  Livingston  v.  Byme^  on  Appeal, 
11  J.  R.  565. 

(d)  Fraud. 

As  to  setting  aside  agreements  for  fraud,  see  tit.  Fraud.  Debtor 
Ajn>  Crbditor.     Husband  and  Wife. 


V.  (a)  Of  parol  agreements^  mthin  the  statute  of  frauds  ;  (b)  without 
the  statute ;  and  the  effect  of  apart  performance^  and  other  ctr- 
tUMstances,  which  take  the  cftse  out  of  the  statute. 


(a)  Parol  Agreement  within  the  statute. 

50.  An  agreement  made  by  an  owner  of  land  with  the  Commission-^ 
trs  under  the  act  relative  to  draining  the  drowned  lands  of  Orange 
county,  (sess.  30.  c.  25.)  by  which  they  were  allowed  to  use  each  bank 
of  the  river  W.,  Sic,  which  they  might  deem  necessary,  in  removing  all 
obstructions,  and  deepening  and  widening  the  liver,  be,  and  to  use,  oc- 
cupy and  enjoy  the  same,  and  for  which  they  were  to  pay  a  compensa- 
tion to  the  owner,  who  agreed  to  allow  them  to  cut  a  canal  through 
bis  land,  is  a  contract  concerning  9n  interest  in  land^  within  the  pur- 
view of  the  statute.     Phillips  v.  Thompson,  1  J.  C.  R.  131.   ^ 

51.  A  memorandum  in  writing,  of  the  sale  of  land,  to  be  valid,  must 
not  only  be  signed  by  the  party  to  be  charged,  but  must  contain  the 
Essential  terms  of  the  contract,  expressed  with  such  clearness  and  cer- 
tainty, that  they  may  be  understood  from  the  writing  itself,  or  some 
other  paper  to  which  it  refers,  without  the  necessity  of  resorting 
to  parol  proof.     Parkhurst  v.  Van  Cortlandt^  1  J.  C.  R.  273. 
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52.  It  seems^  that  there  is  no  difference  in  the  construction  of  the 
1 1th  and  15th  sections  of  the  statute  of  frauds,  (sess.  10.  c.  44.  1  N. 
R.  L.  75.  or  the  4th  and  17th  sections  of  the  stat.  29  Car.  2.  c.  3.)  as  to 
what  is  a  sufficient  signing  of  a  contract  by  the  party  to  be  charged. 
M'Comb  V.  Wright,  4  J.  C.  R  659. 

53.  An  auctioneer  is  an  agent,  lawfully  authorized  by  the  purchaser 
of  lands  or  goods  at  auction,  to  sign  the  contract  of  sale  for  him,  as 
the  highest  bidder.  Ibid.  Writing  the  purchaser's  name,  as  the  highest 
bidder,  on  the  memorandum  of  sale,  by  the  auctioneer,  immediately 
on  receiving  the  bid,  and  knocking  down  the  hammer,  is  a  sufficient 
signing  of  the  contract,  within  the  statute  of  frauds,  so  as  to  bind  the 
purchaser.     Ibid. 


(b)  Parol  agreements  without  the  statute  of  frauds  ;  and  the  effect^ 
a  part  performance  to  take  a  case  out  of  the  statute. 

54.  Consideration  money  paid,  possession  taken,  and  valuable 
improvements  made,  under  a  parol  contract  for  the  conveyance  of 
land,  will,  in  equity,  take  the  case  out  of  the  statute  of  frauds,  and 
entitle  the  plaintiff  to  a  decree  for  a  specific  performance.  Wetmort 
V.  fVhite,  2  C.  C.  E.  87.  [Contra,  at  law,  per  Kent,  J.  Jackson  v. 
Pierce,  2  J.  R.  221.] 

55.  To  entitle  a  party  to  take  a  case  out  of  the  statute,  on  the  gronnfi 
of  part  performance  of  the  contract,  be  must  make  out,  by  clear  and 
satisfactory  proof,  the  existence  of  the  contract  as  laid  in  his  bilL 
Phaiips  V.  Thompson,  1  J.  C.  R.  13i.  S.  P.  Parkhurst  v.  Van  Cart- 
landt,  1  J.  C.  R.  273.  And  the  act  of  part  performance  must  be  of 
the  identical  contract  set  up  by  him.     Ibid. 

56.  It  is  not  enough  that  the  act  is  evidence  of  some  agreement, 
but  it  must  be  unequivocal  and  satisfactory  evidence  of  the  particuloT 
agreement  charged  in  the  plaintiff's  bill.    Ibid. 

57.  A  contract  cannot  rest  partly  in  writing  and  partly  in  parol ; 
for  where  an  agreement  is  reduced  to  writing,  all  previous  negotiations 
resting  in  parol,  are  merged  in  it.  Ibid.  Axidper  Thompson,  C.  J* 
S.  C.  on  Appeal,  14  J.  R.  32,  33. 

5S.  But  where  the  plaintiff  had  taken  possession  of  land,  and  made 
improvements,  by  the  written  permission  of  the  defendant,  who  prd* 
mised  to  give  him  a  preference  to  purchase  or  lease,  and  it  was  pro- 
ved by  parol,  that  the  defendant  had  encouraged  the  plaintiff  to  make 
improvements,  assuring  him  that  no  advantage  should  be  taken  of  hi^ 
labour,  and  that  he  should  have  a  lease  or  a  deed,  at  the  rate  at  which 
such  lands  were  selling:  Held,  that,  the  plaintiff  having  taken  posses- 
sion of  the  land,  it  was  a  part  performance  of  the  parol  a^greementy 
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which  Cook  the  case  oat  of  the  statute  ;  that  it  did  not  rest  on  the 
written  memorandum,  the  use  of  which  was  to  show  merely  that  the 
plaintiff  took  possession  with  the  consent  of  the  defendant,  and  was 
not  an  intruder;  that  the  part  performance  was  evidence  of  some 
agreement  which  might  be  made  out  by  parol  evidence,  indepen- 
deotly  of  the  fuemorandnm ;  and  the  consent  of  the  defendant  being 
a  fraud  on  the  plaintiff,  a  specific  performance  was  decreed.  S.  CH 
on  Appeal,  14  J.  R.  15.45.  Contra,  S.  C.  1.  J.  C.  R.  274.;  where 
the  Chancellor  refused  to  decree  a  specific  performance,  on  the  ground 
that  the  contract  was  not  made  out  with  sufficient  clearness  and  cer- 
tainty; yet  he  retained,  the  bill,  for  the  purpose  of  affording  the  party 
a  reasoosd>le  compensation  for  his  improvements. 

59.  A  promise,  in  consideration  of  marriage,  not  reduced  to  wri* 
ting  before  marriage,  cannot  afterwards  be  made  valid  and  effectual, 
•o  at  to  impair  the  rights  of  third  persons.  Reade  v.  Livingstonj  3 
J.  C.  R.  488. 

60.  So  a  settlement  after  marriage,  in  pursuance  of  a  parol  agree- 
ment entered  into  before  marriage,  is  not  valid  as  against  creditors. 
IbU. 

*'    [See   1  Vesey^  Jun.  196.  12  Fiw^y,  67.  74.    ^therly  on  Marriage 
SetOements,  149,  150.    Roberts,  Fraud.  Con.  243.  contra.] 

61.  Whether  a  post-nuptial  settlement  reciting  ^l  parol  ante-nuptial 
agreement,  is,  on  that  account,  valid,  as  against  creditors  ?  Quere. 
Ihid. 

iSee  1  Ves.  27.  BMs  Supp.  S.  C.  See  also,  Sexton  v.  Wheaton, 
^heaton's  Rep.  229. ;  where  it  was  held  by  the  Supreme  Court  of  the 
U.  S.,  that  a  post-nuptial  voluntary  settlement,  made  by  a  husband,  not 
Indebted  at  the  time,  on  his  wife,  without  any  evidence  of  fraud  at- 
tending the  transaction,  is  valid  against  subsequent  creditors.] 

68.  But  a  settlement  after  marriage,  in  pursuance  of  a  valid  written 
agreement  before  marriage,  is  good.    Ibid. 

[See,  as  to  settlements  before  marriage^  and  volutitary  settlementSy 

ih.  Hl^BBAND  AND  WiFE.] 


ALIENS. 


1.  An  alien  enemy  may  take  personal  property  by  succession,  as 
next  of  Lin,  and  is  entitled  to  a  distributive  share  tinder  the  act  for 
.the  distribution  of  intestate  estates,  though  he  cannot  recover  it 
during  war ;  but  it  remains  in  the  bands  of  the  administrator  in  trust 
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for  him,  andl  the  return  of  peace.  Bradwdl  v.  Weeks,  1  J.  C.  R. 
306.  See  S.  C.  contra,  in  the  Court  of  Errors,  (13  J.  R.  1.)  where 
the  decree,  as  above  stated,  was  reversed  on  appeal.  [But  as  all  the 
Judges  of  the  Supreme  Court,  and  other  law  members,  were  for 
affirming  the  decree,  and  the  members  of  the  Court,  including  the 
senators,  were  equally  divided,  the  president  of  the  senate  declaring 
his  opinion  for  a  reversal,  it  may  be  allowable  to  say,  nutgis  Seevola 
assentior.  And  see  Fairfax^  Lessee  v.  Hunter^s  Lessee,  7  Cranch,  603. 
619.    Parker's  Rep.  267.    Cro.  Eliz.  684.^ 

2.  An  alien  enemy,  by  the  modern  law  of  nations,  does  not  forfeit 
bis  right  of  property  ;  and  if  he  is  permitted  to  remain  in  the  country, 
or  is  brought  here  a  prisoner  of  war,  or,  perhaps,  when  he  is  ordered 
out  of  the  country,  in  consequence  of  war  breaking  out,  be  may  sue 
for  it.    IM.     {See  10  J.  R.  69.  183.) 

3.  Alien  enemies  commorant  abroad,  cannot  sue  in  civil  Courts. 
Ibid. 

4.  It  is  no  objection,  cfier  the  war,  that  the  suit  was  brought  by 
the  plaintiff  as  trustee  for  an  alien  enemy  ;  as,  the  suit  not  having  been 
abated,  on  that  ground,  during  the  war,  the  temporary  disability 
created  by  the  war  ceased  on  the  return  of  peace.  Hamersley  v.  Lam^ 
hert,  2  J.  C.  R.  508. 

5.  An  alien  cannot  take  land  by  descent,  though  he  may  by  pur- 
chase or  devise,  and  hold  until  office  found.  Mooers  v.  White,  6  J. 
C.  R.  360. 

6.  But,  if  he  dies,  after  the  descent,  the  land  will  escheat  to  the 
people,  without  office  found.    Ibid. 

[See  7  Cranch,  603.  3  Wheaton,  563.  594. 599.  4  Wheaton,  453. 
460.] 

7.  Where  land  escheats  by  reason  of  the  alienage  of  the  devisee, 
that  does  not  defeat  the  lien  of  creditors,  existing  at  the  death  of  the 
devisor,  but  the  land  remains  chargeable  with  his  debts.    Ibid. 

[See  statute  as  to  escheats,  1  N.  R.  L.  379.  sess.  36.  c.  19.] 
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APPEAL  TO  THE  COURT  OF  ERRORS: 

L  fFhen  an  appeal  lies. 

IL  Of  the  effect  of  an  appeal  as  to  further  proceedings  in  the  Court 
of  Chancery ;  petition  and  proceedings  thereon  ;  and  ihe  de^ 
cree  of  the  Court  of  Errors, 
in.   Change  of  parties  pending  an  appeal. 
IV.  Costs  on  appeal. 


I.  When  an  appeal  lies. 

1.  An  appeal  lies  from  an  order  of  the  Court  of  Chancery,  refu- 
sing to  dissolve  an  injunction,  and  awarding  costs  against  the  defend- 
ant. NewJdrk  v.  Willett^  2  J.  C.  413.  M'Fickar  v.  fVolcott,  4  J.' 
R.  510. 

2.  No  appeal  lies  from  a  temporary  order  of  that  Court  awarding 
an  injunction;  and,  the  order  having  expired,  the  appeal  was  dis- 
missed.    Trustees  of  Huntington  v,  JSficoll^  3  J.  R.  566. 

3.  No  appeal  lies  from  an  order  for  the  examination  of  witnesses; 
but  if  incompetent  witnesses  have,  on  the  bearing,  been  admitted,  tire 
party  may  appeal.     Ibid. 

4.  No  appeal  lies  from  an  order  for  an  attachment,  to  bring  up  a 
party  to  answer  interrogatories  for  a  contempt  in  disobeying  a  writ 
of  injunction.     Buel  v.  Street^  9  J.  R.  443. 

5.  It  seems,  that  an  appeal  will  not  lie  from  an  interlocutory  order 
which  does  not  involve  a  decision  upon  some  matter  touching  the 
merits  of  a  cause,  and  by  which  the  party  is  aggrieved.     Ibid. 

6.  No  appeal  lies  from  a  decree  in  Chancery,  pronounced  on  the 
.plefault  of  the  defendant,  in  not  appearing  at  the  hearing,  after  the 

cause  has  been  regularly  set  down  for  hearing,  and  regular  notice 
thereof  given.     Sands  v.  Hildreth,  12  J.  R.  493. 

7.  Whether  an  appeal  will  lie  from  a  decree  for  costs  only,  in  anjr 
case.'^  Qttcrc.  Travis  v.  Waters,  13  J.  R.  500.  But  where  a  plain- 
tiff has  been  guilty  of  laches,  or  varied  his  claim  for  costs,  by  his  neg- 
lect and  inattention  in  obtaining  the  final  decree,  no  appeal  will  lie 
from  the  order  of  the  Chancellor  refusing  his  application  for  costs* 
Ibid. 

[As  to  appeals,  see  Constitution,  art.  5.  sec.  1.  Act,  sess.  24.  ch. 
10. ;  concerning  the  Court  for  the  Trial  of  Impeachments  and  the 
Correction  of  Errors,  sec.  8,  9.] 
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II.  The  effect  of  an  appeal  as  to  further  proceedings  in  the  Court  of 
Chancery  ;  petition  and  proceedings  on  appeal,  and  the  decree 
of  the  Court  of  Errors, 

8.  The  practice  on  an  appeal  is  to  lodge  the  appeal  with  the  Regis* 
teikof  the  Court  of  Chancery  ;  and  the  Court  ot  Errors  is  not  possessed 
of  the  jurisdiction  of  the  catise,  until  the  petition  of  appeal  has  been 
presented  to  them,  which  cannot  be  until  that  Court  is  in  session. 
Bradwell  v.  Weeks,  1  J.  C.  R.  325. 

9.  An  appeal  from  a  final  decree  in  a  cause,  opens,  for  the  consi- 
deration of  the  Court  of  Errors,  all  prior  or  interlocutory  orders  and 
decrees,  in  any  way  connected  wiih  the /merits  of  the  final  decree. 
Jaques  v.  Methodist  Episcopal  Chnrch,  on  Appeal,  17  J.  R.  548.  [As 
to  what  is  a^na/ decree,  see  Practire  Xlll] 

10.  An  appeal  from  the  Court  ot  Errors,  stays,  in  the  first  instance, 
all  proceedings  in  the  Court  ot  CMiancery,  on  the  matter  appealed  from; 
and  if  the  defendant  wishes  to  proceed,  noti^iihsianding  the  appeal, 
he  must  apply  to  the  Court  of  Chancery  for  leave ;  and  unless  the 
Court  of  Errors  be,  at  the  same  time,  in  session,  and  have  the  cause 
before  them,  the  Court  will  exercise  its  discretion,  as  to  the  propriety  of 
allowing  the  defendant  to  proceed.  Green  v,  Winter,  1  J.  C.  R.  77. 
S.  P.  Messonier  v.  Kauman,  3  J.  C.  R.  66. 

11.  But  after  an  order,  dissolving  an  injunction,  staying  an  execu- 
tion at  law,  the  plaintifi'  may  proceed  at  law  with  his  execution,  not- 
withstanding an  appeal  from  the  order  ;  for  an  appeal  cannot,  of  itself, 
afif^ct  the  validity  of  an  order,  dissolving  an  injunction,  or  discharing  a 
party  from  a  writ  of  ne  exeat,  or  service  of  process.  Wood  v.  Dwight, 
7  J.  C.  R.  295. 

12.  Where  an  account  was  ordered  to  be  taken  before  a  Master,  on 
the  principles  declared  in  the  decree,  the  Court  of  Chancery  refused  to 
allow  the  account  to  be  taken,  pending  the  appeal  from  that  decree  ; 
or  to  direct  the  appellant  to  deliver  over  deeds,  &tc.,  relative  to  his 
trust.     Green  v.  Winter,  1  J.  C.  R.  77. 

13.  On  motion  to  the  Court  of  Chancery,  after  an  appeal  filed, 
for  leave  to  proceed,  notwithstanding  the  appeal,  the  Court  ordered  a 
reference  to  a  Master,  to  ascertain  the  precise  sum  due  to  the  defend- 
ant with  interest,  and  that  the  defendant  bring  the  amount  into  the 
Court,  within  thirty  da^s  after  confirmation  of  the  report,  or  that  he 
give  security,  to  be  approved  of  by  a  Ma>ter,  to  perform  the  decree,  or 
such  decree  as  might  be  awarded  against  him  on  the  appeal,  or  that 
execution  issue,  notwithstanding  the  appeal.  Messonier  v.  Kauman,  3 
J.  C.  R.  66. 

14.  A  decretal  order  of  reference  to  a  Master,  to  state  an  account 
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between  the  parties,  was  made  in  September ^  1815,  and  the  parties  ap- 
peared, from  time  to  time,  before  the  Master,  until  the  16th  of  October^ 
1817,  when  they  were  nearly  ready  for  a  final  bearing  before  him  ; 
and  then  the  defendant  presented  an  appeal  from  the  decretal  order, 
dated  the  16th  of  October y  1817  :  On  petition  and  motion  of  the  plain- 
tifi*,  the  Court  oi  Chancery  ordered  the  Master  to  proceed  in  taking  the 
account,  and  to  complete  and  file  his  report,  notwithstanding  the  ap* 
peal.     Barrow  v.  Rhinelander,  3  J.  C.  R.  120. 

15.  The  Court  of  Chancery,  notwithstanding  an  appeal  filed,  may, 
in  its  discretion  award  execution  for  the  sum  decreed  to  be  paid  by 
the  defendant,  unless  he  brings  the  amount,  with  the  costs,  into  Court, 
within  the  time  given  for  that  purpose,  to  abide  the  event  of  the  appeal, 
&c.,  or  give  security,  to  the  satisfaction  of  a  Master,  to  pay  the  prin- 
cipal, interest  and  costs  on  the  affirmance  of  the  decree,  or  such  part 
thereof,  as  may  be  payable  on  the  decree  of  the  Court  of  Errors,  on 
the  appeal.     Riggs  v.  Murray ^  3  J.  C.  R.  160. 

16.  If  a  petition  of  appeal  be  defective  in  form,  the  respondent  must 
object  to  it  at  the  time  of  filing  ;  it  is  too  late  to  make  the  objection, 
after  he  has  answered  the  appeal.     Rogers  v.  Cruger^  3  J.  R.  564. 

17.  On  an  appeal  from  an  interlocutory  order  or  decree,  the  Court 
of  Errors  will,  if  the  merits  of  the  cause  be  fully  before  it,  take  them 
fnto  consideration,  and  make  a  final  decree.  Le  Ouen  v.  Gouvemeur  ^ 
KembUy  1  J.  C.  436.  Bush  v.  Livingston^  2  C.  C.  E.  66.  Beebe  v. 
Bank  ofMw-  York,  IJ.  R.  529. 

18.  A  Court  of  Review  gives  such  a  decree  as  the  Court  below 
ought  to  have  given  ;  and  when  the  plaintiff  below  brings  the  appeal, 
the  Court  above  not  only  reverses  what  is  wrong,  but  decrees  what  is 
right,  and  models  the  relief  according  to  its  own  view  of  the  ends  of 
justice,  and  the  exigencies  of  the  case.  Gelston  v.  Codvnse,  I  J.  C. 
R. 189. 

19.  On  appeal  from  Chancery,  the  decree  and  order  of  the  Court 
of  Errors  becomes,  to  the  Court  below,  the  law  of  the  case ;  and  the 
party  can  have  no  further  relief  there,  than  what  is  administered  by 
the  decree  of  the  Court  above.    Ibid. 

20.  If  the  parties  in  the  Court  of  Chancery  neglect  to  except  to  the 
Master's  report  in  a  cause,  it  seemSf  that  the  Court  of  Errors  will  not 
enter  into  an  investigation  of  the  calculations  made  by  the  Master,  but 
will  consider  the  exceptions  as  waived  by  the  party.  De  Labigarre 
V.  Bush,  2  J.'U.  490. 

21.  On  an  appeal  from  an  order  of  the  Court  of  Chancery,  postpo- 
ning the  hearing  of  a  cause,  until  the  assignees  of  two  of  the  parties,  Who 
had  become  insolvent  pending  the  suit,  should  be  made  parties,  the  Cburt 
of  Errors  will  not  decide  on  the  merits  of  the  cause.  Deas  y.  Thome, 
3  J.  R.  543. 
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22.  On  an  appeal,  the  Court  of  Crrors  will  not  permit  evidence  to 
be  read  which  was  not  read  in  the  Coort  of  Chancery,  nor  will  it  hear 
and  decide  on  the  merits,  unless  the  merits  have  been  heard  and  de- 
cided on  in  that  Court.     Ibid. 

23.  On  an  appeal  from  an  order  of  the  Court  of  Chancery,  grant* 
ing  an  injunction  to  stay  proceedings  at  law,  the  Court  of  Errors  wiH 
not  hear  and  decide  on  the  merits  of  the  cause,  if  the  Court  below 
had  not  heard  the  cause  on  the  merits,  before  granting  the  order* 
IVustees  of  Huntington  v.  J>ficoll^  3  J.  R.  666. 

24.  The  Court  of  Errors,  on  appeal,  will  decide  on  those,  parts 
only  of  the  decree  of  the  Court  of  Chancery  complained  of  in  the  pe** 
tition  of  appeal.     Sands  ▼.  i'odmst^  4  J.  R.  536. 

25.  When  an  objection  is  made  in  the  Court  of  Chancery,  of  a 
want  of  parties,  it  may  be  insisted  on  in  the  Court  of  Errors,  on  ap- 
peal     Grant  v.  Duane,  9  J.  R.  591. 

26.  When  the  defendant  neglects  to  appeal  from  a  decree  against 
an  objec^tion  made  as  to  the  want  of  proper  parties  to  the  bill,  but  ap- 
peals from  a  final  decree,  which  is  reversed  on  that  ground,  the  Court 
of  Errors  will  order  that  the  respondent  have  leave  to  dismiss  his  bil^ 
in  the  Court  of  Chancery,  or  amend  it  by  adding  proper  parties ;  and, 
if  he  elect  the  latter,  that  the  present  parties  have  leave  to  use  all  testi- 
mony already  taken  in  the  cause,  subject  to  all  just  exceptions ;  that 
each  party  pay  his  own  costs  fn  the  Court  above,  and  that  costs  in  the 
Court  below  abide  the  final  event.     Hickcock  v.  iScn6ner,  3  J.  C.  311. 

27.  Where  a  bill  was  brought  to  obtain  a  sale  of  mortgaged  pre- 
mises, to  which  the  mortgagee,  who  had  delivered  the  mortgage,  with- 
out a  written  assignment,  to  the  plaintifi*  below,  was  not  made  a  party, 
the  Court  of  Errors,  on  reversing  the  decree  of  sale,  on  the  ground 
of  a  want  of  proper  parties,  gave  leave  to  the  respondent  to  have  his 
bill  dismissed,  or  to  add  proper  parties,  on  payment  of  the  costa 
in  the  Court  below.     Johnson  v.  Hart^  3  J.  C.  322. 

28.  Where  a  cause,  on  appeal,  comes  on  to  a  hearing  in  the  Court 
of  Errors,  if  the  transcript  of  the  record,  or  certified  copies  of  the 
pleadings,  and  evidence,  and  papers  read  in  the  Court  of  Chancery, 
are  not  filed  in  the  Court  of  Errors,  the  counsel  for  the  appellant  wUl 
not  be  allowed  to  read  the  original  papers  produced  by  the  Register  of 
Chancery ;  but  the  appeal  will  be  dismissed  with  costs.  Winter  ▼• 
Oreen,  li  J.  R.  497. 

29.  A  respondent,  in  the  Court  of  Errors,  on  an  appeal,  may  set 
down  a  cause  for  hearing,  exparte^  and  need  not  give  notice  of  the 
order  for  that  purpose  to  the  appellant ;  and,  if  the  appellant  does 
not  appear,  at  the  day,  or  is  not  ready  to  proceed  to  the  hearing,  the 
af^stl  may  be  dismissed.    Bissel  v.  JDenniion,  14  J.  R.  488. 

30.  A  point  not  raised  in  the  Court  of  Chancery,  cannot  be  noticed 
Vol.  VII.  53 
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in  the  Coort  of  Errors,  on  an  appeal.    Franklin  v.  Osgood^  14  J.  R« 
627, 

31.  AUhoagh  it  is  a  rule,  that  an  objection  not  taken  in  the  Coort 
below,  cannot  be  taken  in  the  Court  of  appellate  jurisdiction ;  yet, 
that  rule  is  intended  to  be  applied  only  to  objections  which  the  party, 
by  his  silence,  may  be  deemed  to  have  waived,  and  which,  when 
waived,  will  leave  the  merit^  of  the  cause  to  rest  with  the  judgment. 
It  does  not  apply  to  an  objection,  which,  if  taken,  would  have  destroy- 
ed the  foundation  of  be  action.  Palmer  v.  LoriUard^  16  J.  R.  348. 
S.  P.  Beekman  v.  Frost,  18  J.  R.544.,  in  which  the  other  cases  were 
considered.  No  point  or  question,  which,  had  it  been  raised  in  the 
Court  below,  might  have  been  met  and  obviated,  can  be  raised  in  the 
Court  of  Errors,  for  the  first  time.  Ibid.  Miter,  if  the  point  raised  in 
the  Court  of  Errors,  could  not,  by  amendment  or  proof,  have  been  ob- 
viated in  the  Court  below.     Ibid. 

32.  A  cause  cannot  be  entered  in  the  calendar  of  causes  to  be  heard 
in  the  Court  of  Errors,  until  after  the  petition  of  appeal  addressed  to 
that  Court,  and  the  answer  of  the  defendant  to  such  appeal,  have 
both  been  regularly  filed  in  that  Court.  Woodcock  v.  Bennet,  20  J. 
R.  501. 

33.  After  a  cause  had  been  argued,  on  appeal,  in  the  Court  of  Er- 
rors, and  a  decree  of  affirmance  pronounced,  on  a  point  which,  though 
stated  in  the  printed  case  before  the  Court,  was  not  much  insisted 
upon  by  the  one  side,  nor  objected  to  by  the  other,  on  the  argument, 
the  Court  of  Errors,  on  motion  of  the  appellants,  refused  to  modify 
the  decree,  so  as  to  allow  the  appellants  to  amend  their  answer,  or  to 
file  a  supplemental  bill  in  the  Court  below,  especially  as  it  was  to  help 
the  plea  of  the  statute  of  limitations,  and  the  answer  accompanying 
the  plea  contained  an  admission  of  the  debt.  Murray  v.  Coster^  SO 
J.  R.  603. 


III.  Change  of  parties  pending  an  appeal. 

34.  If  any  of  the  parties  in  interest  in  a  cause  become  changed,  by 
death  or  otherwise,  pending  an  appeal  to  the  Court  of  Errors,  the 
cause  will  be  remanded,  without  prejudice  to  either  party,  in  order 
that  the  Court  of  Chancery  may  take  the  necessary  steps  to  bring  ia 
the  parties,  whose  interest  may  have  accrued  since  the  appeal.  FFU^ 
son  v.  Hamilton,  9  J.  R.  442. 

35.  Where  a  decree  had  been  pronounced  in  the  Court  of  Chan- 
cery, in  a  suit  brought  by  certain  creditors  of  a  bankrupt,  and  his 
assignee,  and  others,  and  afterwards  the  assignee  was  removed,  and  a 
new  assignee  appointed  by  a  majority  of  the  creditors  of  the  bank- 
rupt, and  the  cause  having  been  brought  by  appeal  to  the  Court  of 
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Errors,  the  appellaDt  presented  a  petition,  praying  a  stay  of  all  the 
proceedings,  until  the  new  assignee  was  made  a  party  by  the  respond- 
ents, the  Court  of  Errors  refused  to  grant  the  application.  Sands  v. 
Codunse,  2  J.  R.  48T.  On  the  motion,  the  counsel  for  the  appellant 
was  beard  first,  in  support  of  the  petition.     Ibid. 

IV.  Costs  on  appeal, 

36.  On  the  reversal  of  a  decree  or  order,  the  appellant  is  only  en- 
titled to  costs  in  the  Court  below,  up  to  the  time  that  the  decree  or 
order  was  given  ;  and  cannot  recover  costs  on  the  appeal.  Le  Ouen 
v.  GouvemeuTf  I  J.  C.  436.    Farquharson  v.  Mabee.     3  J.  R.  553. 

37.  Costs  are  not  allowed  in  the  Court  of  Errors  on  reversing  a 
decree  of  the  Court  of  Chancery.  Everton  v.  Booths  20.  J.  R.  499. 
And  Spenur^  Ch.  J.  said,  that  though  the  decree  of  reversal,  in  the  case 
of  Parkhurst  v.  f^an  Cortlandt^  as  stated  in  the  report  of  that  case, 
(14  J.  R.  15.  45.)  directs  the  respondent  to  pay  costs,  the  remittitur 
was  drawn  up  incorrectly,  in  that  respect,  and  was  corrected  by  the 
Court  of  Errors,  during  the  session,  and  that  part  directing  the  pay- 
ment of  costs  was  struck  out;  and  he  added,  that  he  recollected  no  in- 
stance in  which  costs  on  the  reversal  of  a  decree  of  the  Court  of  Chan- 
cery had  been  allowed  in  the  Court  of  Errors.  The  costs  men- 
tioned in  the  report  of  Simpson  v.  Hart^  (14  J.  R.  77.)  and  of  Ander^ 
son  V.  Roberts  J  (18  J.  R.  543.)  must  be  understood  to  mean  the  costs 
of  the  appellants  in  the  Court  of  Chancery. 

38.  Wliere  several  defendants  in  Chancery  put  in  separate  demurrers, 
on  which  separate  decrees  were  g^ven,  on  reversal  of  the  decrees  below, 
the  Court  of  Errors  ordered  each  respective  respondent  to  pay  the 
appellant  the  sum  of  thirty  dollars,  for  his  costs  on  the  appeal,  for 
each  respective  decree  so  reversed.  Le  Roy  v.  Veeder  and  othersj  I 
J.  C.  417.  S.  C.  2  C.  C.  E.  175.  The  severance  was  considered  un- 
necessary and  vexatious;  and  the  costs  were  intended  to  prevent 
abuse. 

39.  The  37th  rule  of  the  Court  of  Chancery,  made  June  7tb, 
1806,  requiring  the  party  appealing  from  a  decree  or  order  of  the 
Court,  to  deposit  100  dollars  with  the  Register  or  Assistant  Register, 
to  answer  for  costs,  be.,  is  an  equitable  and  salutary  rule,  intended 
to  prevent  delay  and  abuse.     Bradwdl  v.  JVeeksj  1  J.  C.  R.  325. 

40.  But  it  seems,  that  the  Court  of  Errors  does  not  award  interest 
on  the  sura  so  deposited,  on  reversing  the  decree  of  the  Court  of 
Chancery.    Evertson  v.  Boothj  20  J.  R.  499. 
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ASSIGNMENT  AND  ASSIGNEE. 

1.  The  assignee  of  a  chose  in  action^  takes  it  subject  to  all  the 
equity  of  the  original  debtor,  or  obligor,  at  the  time,  but  not  to  any 
latent  equity  residing  in  a  third  person,  against  the  assignor  or  obligee. 
Murray  \.  Lylburn^  2  J.  C.  R.  441-  S.  P.  lAvif^ston  v.  Dean^  2 
J.  C.  R.  479. 

2.  To  subject  the  assignee  to  the  equity  of  a  third  person,  he  must 
have  express  or  constructive  notice  of  it,  at  the  time  of  the  assign- 

.ment.     Livingston  v.  Dean^  2  J.  C  R.  479. 

3.  Where  B.  obtained  from  L.  a  deed  of  land,  by  fraud,  and  in 
which  H.  was  concerned ;  and  B.  afterwards  confessed  a  judgment 
to  H.,  who  assigned  it  to  R.  for  a  valuable  consideration,  and  without 
notice  of  the  fraud  :  Heldf  that,  the  deed  being  null  on  account  of  the 
fraud,  the  judgment  created  no  valid  lien  on  the  land ;  and  that  R« 
took  the  assignment  at  his  peril,  and  subject  to  all  the  existing  rights 
of  the  debtor ;  and  the  land  was  ordered  to  be  reconveyed,  and  a  per- 
petual injunction  awarded.     Livingston  v.  Siubbs^  2  J.  C.  R.  512. 

4.  Where  A.  assigned  to  S.  a  debt  and  demand  against  R.,  and 
also  the  proceeds  of  goods  delivered  by  A.  to  R.,  to  sell  on  account : 
iJeU,that  all  the  right  of  A.,  as  creditor  of  R.,  passed  by  the  assign- 
ment ;  and  that  a  release  of  all  demands^,  in  law  and  equity,  by  S.  to 
R.  as  assignee,  given  on  a  compromise  with  him,  was  valid  and 
effectual.     Allen  v.  Randolph,  4  J.  C.  R.  693. 

5.  An  assignment  void  at  law,  and  necessarily  leading  to  fraud  and 
corruption,  will  be  set  aside.     Arden  v.  Patterson^  5  J.  C.  R.  44. 

6.  As,  where  D.  assigned  all  his  claim  and  right  of  action  against 
A.  for  a  certain  quantity  of  wine,  to  S.,  in  trust  for  the  creditors  of  D., 
and  P.,  an  attorney,  who  bad  acquired  a  knowledge  of  tlie  grounds  of 
the  claim  from  D.  and  S.,  purchased  the  right  of  action  from  S.,  i^ho 
supposed  it  to  be  desperate,  for  a  trifling  consideration,  and  then  pro- 
secuted the  suit  for  his  own  benefit,  and  obtained  judgment  for  the 
whole  amount:  Held^  that  the  agreement  and  assignment  were  void, 
on  the  ground  of  champerty  ;  and  on  S.  refnnding  to  P.  the  conside- 
ration money  paid  by  him,  a  perpetual  ii^unction  was  awarded.    Ibid. 

7.  A.  and  B.,  being  concerned  together  in  commercial  adventures 
to  South  America,  A.,  unknown  to  B.,  who  was  abroad,  assigned  over  the 
whole  of  the  return  cargo  to  C,  to  secure  the  individual  debt  of  A., 
who  was  insolvent ;  and  C.  knew,  at  the  time,  there  was  an  unsetded 
account  between  A.  and  B.,  arising  from  their  mercantile  adventures, 
though  he  was  ignorant  of  the  nature  and  extent  of  the  transactions 
between  them,  or  of  the  amount  of  interest,  if  any,*  of  B. :  Held,  that 
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C.f  having  sufficient  notice  of  the  rights  of  B.  to  put  him  on  inquiry 
as  to  the  extent  of  his  interest,  took  the  assignment  subject  to  all  the 
rights  and  securities  of  B.     Rodriques  v.  Heffernany  5  J.  C.  R.  417. 

8.  An  assignee  of  one  of  two  partners,  is  entitled  only  to  the  share 
of  such  partner,  after  the  settlement  of  the  accounts  of  the  partnership, 
and  all  the  just  claims  of  such  partner  are  satisfied.     Ibid. 

9.  In  JUaify  1817,  A.  confessed  a  judgment  in  favour  of  M.,  S.  &  C, 
by  way  of  security'  and  indemnity.  Afterwards,  in  June,  1817,  A.,  be- 
ing in  failing  circumstances,  assigned  certain  real  and  personal  es- 
tates, specified  in  schedules,  to  M.  &  C.  in  trust,  to  convert  the  same 
into  money ;  and,  after  deducting  charges,  &c.,  to  pay,  1st,  the  debts 
and  responsibilities  specified  in  a  sch<  dule,  (and  which  included  a  large 
debt  to  M.,  S.  &  C.,)  either  rateably,  or  in  such  order  of  perference 
and  priority  as  the)'  should  deem  best ;  2d,  to  pay  all  the  debts  of 
A*;  and  3d,  to  account  for  the  surplus  to  A.,  or  his  legal  representa- 
tives ;  and  the  real  estate  Has  declared  to  be  subject  to  the  judg/nent 
confessed  in  favour  of  M.,  S.  &  C,  and  to  another  judgment  in  favour 
of  Q. — M.  &L  S.,  accepted  the  trust,  and  executed  it  by  paying  a  great 
part  of  the  debts,  iw..  In  Augu^^  1817,  some  of  the  creditors  of  A. 
recovered  judgments  against  him,  and  issued  executions,  by  virtue  of 
which  the  sheriff  sold  a  house  and  lot  of  A.,  which,  having  been  pre- 
viously conveyed  in  trust  for  his  wife,  was  not  included  in  the  assign- 
ment ;  and  H.  became  the  purchaser  at  the  sheriff's  sale,  for  the  exe- 
cution creditors,  and  the  trust  for  the  wife  was  adjudged  void  as 
against  those  creditors.  On  a  bill  filed  b^  H.,  against  M.,  S.  b  C, 
to  prevent  their  selling  the  same  property  under  an  execution  on  their 
judgment,  or  on  the  judgment  in  favour  of  Q.,  which  had  been  pur- 
chased by  M  for  a  small  sum :  He/cf,  that  M.  &;  S.,  by  accepting  the  trust 
under  the  assignment,  had  waived  any  remedy  for  their  own  demands, 
or  those  of  M.,  S  b  C,  under  their  judgment,  the  lien  of  which  was 
preserved  merely  for  the  sake  of  priority,  and  to  guard  against  inter- 
vening liens  ;  and  as  to  any  direct  remedy,  that  the  judgment  was  ex- 
tinguished by  the  operation  of  the  deed  of  assignment,  and  that  M. 
must  be  considered  as  purchasing  the  judgment  of  Q.,  in  his  charac- 
ter of  trustee,  and,  therefore,  could  not  make  use  of  it  for  any  purpose 
inconsistent  with  that  character     Hawley  v.  Mancius^  7  J.  C.  R.  174. 

10.  An  assignment  of  shares  or  stock  in  an  incorporated  company, 
passes  all  the  growing  profits  on  such  shares,  and  an  action  at  law  to 
recover  such  profits  after  they  are  ascertained  and  declared,  lies  at  the 
suit  of  the  assignee.     Kane  v   Bloodgood.  7  J.  C.  R.  90 — 108. 

See  farther,  tit.  Dkbtob  and  Crwitob,  11.     Fraud. 
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AWARD. 


L   Of  the  arhiiraton  and  umpire  ;  their  power  and  duty. 
11.   fvhen  the  Court  will  interfere  with  an  awards  and  confirm^  or  set 
it  aside. 


I.  Of  the  arbitrators  and  umpire  ;  their  power  and  duty. 

1.  Where  a  lease  coDtained  a  covenant,  that  the  mills  and  other 
buildings  erected  on  the  premises  by  the  lessee,  should,  at  the  end  of 
the  term, "  be  appraised  and  valued  by  two  persons  indifferently  chosen  by 
the  parties,  and,  in  case  of  their  disagreement,  by  a  third  person  chosen 
by  the  two,"  a  nomination  by  each  party  of  one  appraiser,  with  the  as- 
sent of  each  to  the  nomination  of  the  other,  is  binding  on  them,  and  a 
compliance  with  the  covenant..  Underhill  v.  Van  Cortlandt,  2  J.  C. 
R.  339.  Appraisers  so  chosen  are  considered  in  the  same  light  as  ar- 
bitrators. S.  C.17  J.  R.  405.  Arbitrators,  in  appraising  property,  are 
not  bound  to  assess  the  value  of  each  particular  article  separately. 
Ibid. 

2.  Where  an  umpire  is  chosen  by  two  arbitrators,  and  they  join 
in  the  umpirage,  it  is  good ;  for  the  umpire  may  take  what  advice  or  as- 
sessor he  pleases.     Ibid. 

3.  If,  by  the  agreement  of  the  parties  to  a  submission,  the  arbitrators 
have  power  to  nominate  an  umpire^  in  case  of  their  disagreement,  they 
may  choose  the  umpire  before  they  proceed  to  the  consideration  of  the 
subject.     S.C.  i7J.R.40£. 


II.   When  the  Court  vnll  interfere  with  an  awards  and  confirm^  or  set  it 

aside. 

4.  Awards  cannot  be  impeached  or  set  aside,  unless  for  corruption, 
partiality,  or  gross  misbehaviour  in  the  arbitrators,  or  some  palpable 
mistake  of  the  law,  or  the  fact.  Herrick  v.  Blair^  i  J.  C.  R.  101.  S. 
P.  Shepard  v.  Merrill,  2  J.  C.  R.  276. 

5.  If  there  be  no  corruption  or  partiality,  nor  misconduct  of  the 
arbitrators,  nor  any  fraud  practised  by  either  party,  the  award  is 
binding  and  conclusive,  and  cannot  be  set  aside  by  the  Court,  bow- 
ever  unreasonable  or  unjust  it  may  appear.  Underhill  v.  Van  Cort-^ 
landtj  2  J.  C.  R.  339.    S.  P.  Todd  v.  Barlow,  2  J.  C.  R.  661. 
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6.  What  misconduct  of  arbitrators  is  a  sufficient  ground  for  setting^ 
aside  an  award.  Underhill  v.  f^an  Cortlandt,  2  J.  C.  R.  339.  17  J. 
C.  R.  405.  S.  C. 

7.  If  arbitrators*  refuse  to  hear  evidence,  pertinent  and  material  to 
the  controversy,  it  is  such  misconduct  as  will  vitiate  the  award,  in  the^ 
Court  of  Chancery.     S.  C.  17  J.  R.  406. 

8.  As,  where  the  persons  chosen  by  the  parties  to  a  lease,  to  ap- 
praise the  value  of  mills  and  buildings  erected  on  the  premises  during 
the  term,  refused  to  hear  evidence  offered  by  one  of  the  parties  as  to  the 
original  cost  of  the  buildings,  it  was  held  a  sufficient  cause  for  setting    _ 
aside  the  award.     Ibid, 

9.  So,  partiality  and  corruption  in  either  of  the  arbitrators,  or  the 
suppression  and  concealment  of  material  facts,  by  either  of  the  parties, 
if  the  knowledge  of  such  facts  would  have  produced  a  different  result, 
are  sufficient  causes  for  setting  aside  the  award.     Ibid, 

10.  In  an  action  at  law,  the  corruption  or  misconduct  of  the  arbi- 
Uators  is  no  defence.     S.  C  2  J.  C.  R.  366. 

1 1.  An  award  will  not  be  set  aside' for  an  over  or  under  valuation  of 
property,  by  arbitrators  chosen  by  the  parties  to  appraise  it.  Under-' 
hill  V.  Van  Cortldndt,  2  J.  C.  R.  360. 

12.  But,  it  seems^  that  if  the  assessment  of  damages  or  appraise^ 
ment  be  so  enormous  and  exorbitant,  as  to  induce  a  belief  that  the  ar- 
bitrators roust  have  been  corrupt  or  grossly  partial,  their  award  may 
be  set  aside.     S.  C,  on  Appeal,  1 7  J.  R.  405. 

13.  Arbitrators,  after  a  witness  had  been  sworn  and  examined,  and 
they  were  left  alone  to  deliberate  on  their  award,  called  the  witness 
again,  and  without  the  knowledge  or  presence  of  the  parties,  exami- 
ned him  as  to  matters  m'aterial  to  the  controversy,  on  which  be  had 
beforesgiven  testimony,  but  about  which  the  arbitrators  differed  as  \o 
what  the  witness  did  testify  on  the  former  hearing ;  the  Court  refused 
to  grant  an  injunction  to  stay  proceedings  at  law,  on  the  arbitration 
bond.     Herrick  v.  Blair,  1  J.  C.  R.  101. 

14.  Where  a  cause  is  referred,  by  consent  of  the  parties,  under  an 
order  of  the  Court,  and  the  referees,  who  were  two  lawyers  and  a 
merchant^  were  to  decide  all  questions  in  dispute  between  the  parties, 

as  well  matters  of  law  as  of  fact ;  and  a  question  of  law,  put  at  issue    ^ 
by  the  pleadings  in  the  cause,  as  to  a  will,  was  discussed  before  the 
referees,  and  decided  by  them,  the  Court  refused  to  interfere  with  the 
award,  unless  a  gross  and  palpable  mistake  was  shown.     Roosevelt  v. 
Thurman,  1  J.  C  R.  220. 

15«  The  Court  refused  to  grant  an  injunction  to  stay  a  suit  at  law  on 
an  award,  on  the  ground,  that  the  plaintiff  was  surprised  by  the  princi-  . 
pal  witness  of  the  defendants  swearing  falsely  before  the  arbitrators, 
and  that  he  could  have  proved  the  falsehood  of  the  testimony,  if  the 
arbitrators  would  have  adjourned  the  hearing  for  that  purpose,  which 
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they  refuged  to  do,  though  requested  by  the  plaintiff,  who  oflered  to 
enlarge  the  time  allowed  for  making  the  award.  Woodworih  v.  Van 
Buikirk,  I  J  C.  R.  432. 

16.  Where  the  matter  submitted  was,  what  damages  the  one  party 
or  the  other  was  to  pay  on  the  surrender  of  a  lease ;  and  the  arbitra* 
tors  awarded  a  sum  to  be  paid  by  the  lessor  to  the  lessee,  bot  did  not 
take  into  consideration  the  rent  payable  at  the  next  quarter  day,  con- 
sidering that  not  to  be  a  matter  in  controversy,  or  submitted ;  nor 
was  it  mentioned  or  brought  before  the  arbitrators  by  the  parties : 
Held^  that  there  was  no  mistake  in  the  award.  Shq^ard  ▼.  Merrillj 
2  J.  C.  R.  276. 

17.  Where  the  parties,  by  niatual  consent,  withdraw  a  cause  from 
the  Court,  before  hearing,  for  the  purpose  of  settlement  by  arbitra- 
tors, and  on  certain  terms,  one  of  which  was,  that  "  the  question  of 
costs,  in  the  Chancery  suits,  being  original  and  cross  suits,  should  be 
submitted  to  the  Chancellor  ;*^  the  Court  will  not  decide  the  mere 
question  of  costs,  but  leave  each  party  to  pay  his  own  costs.  EmU 
hum  V.  K%rk,  2  J  C.  R.  31 7. 

18.  It  BteiMii  that  the  testimony  of  an  arbitrator  is  inadmissible  to 
impeach  his  award.  UnderhUl  v.  Van  Cortlanat,  2  J.  C.  R.  339. 
S.  C.  17  J.  R.  406. 

19.  How  far  a  gross  or  palpable  mistake  may  be  ground  for  setting 
aside  an  award.     Ibid. 

20.  Where  there  is  no  charge  of  corruption  or  misconduct  in  arbi- 
trators, and  the  award,  on  the  face  of  it,  is  final,  nothing  dehors  the 
award  can  be  pleaded  or  given  in  evidence  to  invalidate  it.  Todd  v. 
Barloto,2J.C.  R.  551. 

21.  An  award  will  not  be  opened  or  set 'aside,  on  the  allegation  of 
the  discovery  of  a  receipt,  which  had  been. lost  or  mislaid,  so  that  it 
could  not  be  produced  before  the  arbitrators,  to  show  a  payment,  un- 
less under  special  circumstances,  and  satisfactory  proof  of  all  doe  ef- 
forts to  discover  the  receipt  before  the  hearing,  or  to  supply  its  loss, 
and  of  its  discovery  since  the  award.    Ibid. 

22.  This  Court  will  correct  a  mistake^  of  an  extra-judicial  nature, 
in  an  award  of  arbitrators,  and  decree  a  performance  of  the  award  in 
specie.     Bouck  v.  Wither^  4.  J.  C.  R.  405. 

23.  As,  where  the  subject  of  controversy  was  land,  which  the  arbi- 
trators where  to  appraise,  and  the  plaintiff  was  to  convey  the  same  to 
the  defendant,  who  was  to  pay  the  amount  of  the  appraisement ;  and 
the  arbitrators,  by  a  mere  clerical  mistake,  so  erroneously  described 
the  land  in  their  award,  as  to  inckide  one  acre  only,  instead  ofjifty 
acres ;  it  was  decreed,  that  the  award  should  be  corrected  according 
to  the  truth  of  the  fact,  and  that  there  be  a  specific  performance  of  it 
accordingly.    Ibid. 

24.  An  appraisenunt  of  real  estate,  of  which  the.  widow  was  to 
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have  one  third,  under  the  will  of  the  testator,  made  by  appraisers  ap- 
pohited  by  the  Court,  on  a  bill  filed  by  the  widow,  who  had  taken  oat 
administration  with  the  will  annexed,  was  set  aside,  at  the  instance  of 
the  heirs,  on  the  ground  of  gross  mistake  in  the  appraisers,  in  calcu- 
lating the  value  of  certain  parts  of  the  estate,  (though  no  actual  mis- 
conduct or  fraud  was  imputed  to  them,)  connected  with  other  circum- 
stances.    Rogers  v.  Cruger,  on  Appeal,  7  J,  R,  557. 


BAIL. 


1.  Where  bail  become  fixed  at  law  with  the  payment  of  the  debt, 
their  character  as  bail  ceases ;  and  afier  judgment  and  execution 
against  bail  or  sureties,  there  is  an  end  of  the  relation  of  principal  and 
surety.     Bay  v.  Tallmadge,  5  J.  C.  R.  305. 

2.  Bail,  in  such  a  case,  cannot  claim  any  advantage  against  a  credi- 
tor, on  the  ground  of  want  of  due  diligence  in  prosecuting  the  princi- 
pal debtor.     Ibid* 


BAILMENT. 


1 .  If  a  person  having  charge  of  the  property  of  another,  so  con- 
founds it  with  his  own,  that  it  cannot  be  distinguished,  he  must  bear 
all  the  inconvenience  of  the  confusion  :  if  he  cannot  distinguish  and 
separate  bis  own,  he  will  lose  it ;  and  if  damages  are  given  to  the 
plaintiff  for  the  loss  of  his  property,  the  utmost  value  will  be  taken. 
Hart  V.  Ten  Eyck,  2  J.  C.  R.  62. 

2.  The  defendants,  being  stock  and  exchange  brokers,  in  the 
course  of  their  business,  received  of  the  plaintiff  430  shares  of  United 
States  Bank  stock,  and  which  it  was  agreed,  in  February,  1-818,  that 
they  should  hold,  as  collateral  security  for  the  payment  of  a  note 
given  to  them  by  the  plaintiff  for  moneys  advanced  to  him,  and  paya-* 
ble  on  the  20th  January,  1819 ;  and,  that  they  should  be  at  liberty, 
in  case  the  note  was  not  paid  at  the  time,  to  make  immediate  sale  of 
the  stock,  accounting  to  the  plaintiff  for  any  surplus,  and  holding 
him  responsible  for  any  deficiency  :  Held,  that  as  the  defendants,  at 
all  times  since  giving  the  note  by  the  plaintiff,  were  possessed  of 
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shares  staodiug  in  their  names,  and  under  their  absolute  and  rigfatfiil 
control,  and  subject  to  no  contract,  to  an  amount  far  exceeding  the 
number  of  shares  deposited  with  them  by  the  plaintifl,  (and  which 
were  not  marked  or  identified  as  his  particular  property,  but  blended 
with  the  mass  of  shares  of  the  same  stock  held  and  owned  by  the  de- 
fendants,) and  were  ready  and  able,  at  any  time,  to  transfer  the  430 
shares  to  the  plaintiff,  on  payment  of  the  note,  they  were  not  bound 
to  account  to  the  plaintiff  for  his  stock,  at  the  highest  price  at  which 
shares  were  sold  by  them,  at  any  time  during  that  period  ;  but  that 
the  like  number  of  shares,  held  by  the  defendants  when  the  note  be- 
came due,  were  to  be  considered  as  the  shares  so  deposited  by  the 
plaintiff;  and  which  the  defendants  were  at  liberty  to  sell,  according  to 
the  agreement,  to  reimburse  the  amount  of  the  note  which  remained 
unpaid.    J^ourse  v.  Prime,  4  J.  C.  R.  390.  S.  C.  7  J.  C.  R.  69. 


BANKING. 


1.  The  right  of  banking  was  formerly  a  common  law  right  belong- 
ing to  individuals ;  but  since  the  restraining  act  of  the  Legislature,  it 
is  ^franchise  derived  from  the  Legislature.  Attorney  General  v.  The 
Vtica  Insurance  Company,  2  J.  C.  R.  377. 

2.  Carrying  on  banking  operations  contrary  to  the  statute,  is  not  such 
a  mischief  or  public  nuisance,  that  this  Court  will  grant  an  injunction 
to  restain  the  t>9trty,  even  if  it  had  jurisdiction  over  public  nuisances. 
Ibid. 

S.  If  an  incorporated  bank  of  another  State  lends  money  and  takes 
a  mortgage  in  this  State,  it  is  not  a  violation  of  the  act  of  the  Legisla- 
ture, passed  Afril  21, 1818,  (sess.  36.  c.  71.)  relative  to  banks,  &c.,  for 
restraining  unmcorporated  associations  from  carrying  onhanking  busi- 
ness,    Stiver  Lake  Bank  v.  Jforth,  4  J.  C.  R.  370. 
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BANKRUPT. 

I.  ConstmcHon  and  effect  of  the  bankrupt  law  of  the  United  States, 
of  April  4f  1800;  (6th  Cong.  sess.  1.  c.  19.  expired  June  1, 
1806 ;)  and  what  debts  were  provable  under  the  commission, 
and  what  discharged  by  the  certificate. 

11.  Acts  of  bankruptcy  ;  frauds  in  relation  to  the  bankrupt  law. 

HI.  The  assignment ;  assignees;  suits  by  and  against  them;  and  set 

^#- 
IV,  Of  the  operation  and  effect  of  bankrupt  laws  generaUy,  in  regard 
to  other  countries  ;  and  the  law  of  England  on  the  subject. 


I.  Construction  and  effect  of  the  bankrupt  law  of  the  United  States, 
of  April  4,  1 800 ;  and  what  debts  were  provable  under  the 
commission,  and  what  discharged  by  the  certificate. 

1.  The  bankrupt  act  of  the  United  Staiesjot  April  4,  1800,  consoli- 
dated the  provisions  of  the  English  statutes  of  bankruptcy  ;  and  the 
English  decisions  on  the  subject  are,  therefore,  applicable  in  the  con- 
struction of  that  act.     Roosevelt  v«  Mark,  6  J.  C.  R.  266. 

2.  The  bankrupt  law  of  the  United  States  did  not  operate  upon  acts, 
declared  to  be  acts  of  bankruptcy,  committed  prior  to  the  1st  of  June, 
1800.    MMenomy  v.  Murray,  3  J.  C.  R.  435. 

3.  M.  b  S.,  partners  in  trade,  being  greatly  indebted,  in  the  United 
States,  dJid'm  Europe,  on  the  2d  o(  December,  1799,  conveyed  certcun 
lands  to  B.,  in  trust,  for  the  security  of  certain  European  or  German 
creditors,  until  they  were  paid,  or  S.  should  be  absolutely  exonerated 
and  discharged  therefrom  by  the  said  creditors,  and  their  demands 
transferred  to  M.  alone,  or  S.  be  otherwise  exonerated,  acquitted,  or 
discharged  therefrom ;  and  after  the  said  debts  should  be  satisfied,  or 
the  said  S.  so  discharged  and  released,  then,  in  trust  for  M. — 
M.  &  S.,  having  committed  an  act  of  bankruptcy  in  July,  1 800,  were  duly 
discharged  from  their  debts  under  the  bankruptlawof  the  United  States : 
Held,  that  the  deed  of  trust  was  valid,  and  the  discharge  of  S.  from  the 
partnership  debts,  under  the  bankrupt  law,  was  not  a  fulfilment  of  the 
condition,  on  which  the  trust  for  the  Oerman  creditors  was  created. 
Ibid. 

^  4.  A  discharge,  under  the  bankrupt  law  of  the  United  States,  does  not 
discharge  the  debtor  from  debts  contracted  and  made  payable  in 
Europe,  or  a  foreign  country,  unless  the  foreign  creditors  cope  in 
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and  prove  their  debts  under  the  commission  ;  Ibid.  Oty  unless  it  is  so 
declared  in  the  bankrupt  statute,  by  express  words,  or  by  necessary 
implication.     Murray  v.  De  Rottenham^  6  J.  C.  R.  52. 

5.  Buteven  ifthe  discharge  under  the  bankrupt  law  of  the  UnitedStates 
should  be  deemed  a  discharge  from  an^  suit  in  the  United  States^  for 
debts  due  to  the  German  creditors  of  S. ;  yet  that  would  not  satisfy  the 
terms  and  conditions  of  the  deed  of  trust,  unless  it  operated  as  a  dis- 
charge in  Oermany^  where  the  debts  were  contracted.  M'Menomy  v. 
Murray,  3  J.  C.  R.  436. 

,  6.  M.  and  S.,  in  1799,  conveyed  a  large  tract  of  land  to  J.  S.,  in 
trust,  for  their  creditors  residing  in  Germany,  specially  mortgaging  a 
part  of  it,  for  three  of  their  German  creditors,  particularly  mentioned; 
and  M.  covenanted  to  pay  and  discharge  all  taxes  and  assessments 
which  should  be  charged  and  assessed  on  the  land,  and  di^^charge  cer- 
tain incumbrances  specified ;  M.,  without  having  performed  any  of 
these  covenants,  obtained  his  discharge,  under  the  bankrupt  law  of 
the  United  States.  The  trustee,  afterwards,  with  his  own  moneys,  paid 
the  taxes  upon  the  trust  property,  and  also  paid  off  the  incumbrances, 
and  took  an  assignment  of  them  to  himself:  Held,  that  the  incum- 
brances being  for  debts  certain,  were  provable  under  the  commission ; 
and  M.  was,  therefore,  discharged  from  them,  but  not  from  his  co- 
venant to  pay  the  taxes  which  might,  from  time  to  time,  be  laid  on 
the  property ;  it  being  a  personal  and  distinct  engagement  for  the 
security  of  the  trust  property.     Ibid. 

7.  A  bond  taken  as  collateral  security  for  actual  advances  and 
responsibilities,  is  a  legal  debt,  provable  under  the  commission ;  and 
the  bankrupt  may,  therefore,  set  up  his  discharge  in  bar  to  any  de- 
mand which  such  security  was  intended  to  cover.  Roosevelt  v.  Mark, 
6  J.  C.  R.  266. 

8.  So,  a  judgment  given  by  a  debtor  to  T.  in  trust  for  a  creditor, 
as  collateral  security  for  existing  advances  and  responsibilities,  is 
legal,  and  provable  as  a  debt  under  the  commission ;  and  all  the  de- 
mands, to  secure  which  such  judgment  was  given,  are  barred  by  the 
certificate.     Ibid. 

9.  But  where  judgment  or  other  security  is  taken  merely  by 
way  of  indemnity,  and  such  is  the  condition  of  the  bond  given,  then, 
until  the  party  is  damnified,  by  having  paid,  the  judgment  cannot  be 
proved  by  him  as  a  debt,  or  by  the  trustee,  for  his  benefit ;  and  there- 
fore, is  not  discharged  by  the  certificate.    Ibid. 

10.  Bonds,  to  secure  annuities ;  to  trustees,  to  secure  provision  for  a 
wife  ;  to  replace  stock  at  a  certain  day,  b(\,  are  provable  under  the 
commission  as  legal  debts.     Ibid. 

[A3  to  joint  or  separate  commissions,  and  partners,  see  IV*  27. 28.  2d. 
30.] 
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II.  Acts  of  bankruptcy  ;  frauds  in  relation  to  the  bankrupt  law. 

11.  A  debtor,  in  insolvent  circumstances,  may,  bonafide^  give  a  pre- 
ference to  one  creditor,  to  the  exclusion  of  others ;  and  such  prefer- 
ence, though  voluntary,  is  valid,  unless  doue  in  contemplation  of  bank- 
ruptcy.    PhcRnix  V.  The  Assignees  of  Ingrahanij  5  J.  R.  412. 

12.  Even  if  an  act  of  bankruptcy  be  contemplated  by  the  debtof, 
yet  if,  at  the  instance,  and  on  the  application,  of  a  particular  creditor, 
he  pays  such  crt^ditor,  or  assigns  his  propert >  to  him,  such  payment  or 
assignment  will  be  valid  as  against  the  bankrupt's  assignees.     Ibid. 

13.  Where  the  grantor  of  a  deed  made  to  defraud  creditors,  after- 
wards became  a  bankrupt,  the  grantee,  the  deed  having  been  declared 
fraudulent  and  void,  is  accountable  for  the  rents  and  profits  subsequent 
to  the  act  of  bankruptcy,  or  from  the  time  when  the  right  of  the  credi- 
tors to  call  him  to  aq  account  accrued.  Sands  v.  Codwise  and  others, 
4  J.  R.  636. 

14.  A  conveyance  by  a  debtor  of  his  property,  to  secure  a  bona  fide 
creditor,  created  prior  to  the  Ist  ol  June,  1800,  though  made  in  con- 
templation of  bankruptcy,  is  valid  \  not  being  within  the  purview  of  the 
bankrupt  law  of  the  United  States,  ^9l^9%A  April  A,  1800,  which  did  not 
go  into  r}peration  until  the  Ist  of  June  following  ;  nor  is  such  a  deed 
fraudulent  at  common  law.    M^Menomy  v.  Roosevelt,  3  J.  C.  R.  446. 

ni.  The  assignment;  assignees;  actions  by  and  against  them;  and  set  off. 

15.  Where  a  decree  has  been  pronounced  in  the  Court  of  Chancery, 
in  a  suit  brought  by  certain  creditors  of  a  bankrupt  against  him,  bis 
assignee  and  others,  and  the  assignee  is  afterwards  removed,  and  a 
new  assignee  appointed  by  a  majority  of  the  creditors,  and  the  cause  is 
brought  by  appeal  to  the  Court  of  Errors,  that  Court  will  not  stay  the 
proceedings,  until  a  new  assignee  is  appointed.  Sands  v.  Codwise,  2  . 
J.  R.  485. 

16.  Where  a  bill  in  Chancery  was  filed  by  creditors,  to  set  aside 
the  deeds  of  a  bankrupt,  on  the  ground  of  fraud,  it  was  held,  that  the 
property  was  not  to  be  placed  in  the  hands  of  a  Master,  but  was  to  be 
disposed  of  by  the  assignees  of  the  bankrupt,  according  to  the  bank- 
rupt law.     Sands  v.  Codwise,  4  J.  R.  536. 

1 7 .  Where  there  are  mutual  dealings  between  A.  and  B.,  and,  A.  having 
the  property  of  B.  in  his  hands,  B.  becomes  bankrupt,  A.  is  entitled  to 
set  off  his  d<*bts  or  demands  against  the  funds  in  his  hands,  and  can 
be  compelled  to  account  to  the  assignees  of  the  bankrupt,  for  the 
balance  only,  even  though  the  subject  of  the  set  off  would  not  be  ad- 
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missible  at  law.  Murray  v.  Riggs^  15  J.  R.  571.  [See  Ogdenv^ 
Cowley^  2  J.  R.  274.,  where  the  Supreme  Court  decided,  that  in  an 
action  brought  by  the  assignees,  to  recover  a  debt  dne  the  bankrupt, 
the  defendant  cannot  set  off  a  check  of  the  bankrupt,  dated  prior  to  the 
bankruptcy,  unless  he  prove  that  it  came  to  his  hands  prior  to  the 
bankruptcy.] 

IV.  Of  the  operation  and  effect  of  bankrupt  laws^  generally ^  in  regard 
to  other  countries  ;  and  the  law  of  England  on  the  subject. 

18.  It  is  a  principle  of  international  law,  to  take  notice  of  and  give 
effect  to  the  title  of  foreign  assignees ;  and  assignees  of  a  foreign 
bankrupt  may  sue  here  for  debts  due  to  the  bankrupt's  estate,  either 
as  such  assignees,  or  in  the  name  of  the  bankrupt.  Holmes  v.  Remsen^ 
4  J.  C.  R.  460.     [See  1  J.  R.  118.    2  J.  R.  342.] 

19.  The  same  principle  of  general  law,  that  governs  marriage  con- 
tracts, testamentary  dispositions,  and  the  succession  to  the  personal 
estate  of  an  intestate,  applies  to  the  distribution  of  the  estate  of  a  fo- 
reign bankrupt.     Ibid. 

20.  The  principle  of  international  law  on  the  subject,  is  a  rule  of 
decision,  not  a  question  of  jurisdiction ;  and  does  not  affect  the  rights 
of  territorial  sovereignty.     Ibid. 

21.  But  the  title  of  foreign  assignees  takes  effect  only  from  the  date 
of  the  assignment  to  them,  and  has  no  relation  to  the  time  the  act  of 
bankruptcy  was  committed.     Ibid. 

22.  The  doctrine  of  relation^  in  regard  to  bankrupts,  is  a  positive 
rule  of  mere  municipal  policy  ;  and  the  rule  of  comity  among  nations 
does  not  require  its  adoption.     Ibid. 

23.  Therefore,  an  assignment  by  the  commissioners  of  bankrupts 
in  England^  of  all  the  estate  and  rhoses  in  action  of  the  bankrupt, 

? asses  a  debt  due  by  a  citizen  of  this  state  to  the  English  bankrupt. 
bid. 

24.  And  if  the  assignment  is  prior  in  time  to  an  attachment  of 
the  same  debt  here,  at  the  instance  of  an  .^mmcan  creditor  of  the  bank- 
rupt, under  the  act  giving  relief  against  absent  debtors,  be,  a  sub- 
sequent payment  of  the  debt  to  the  foreign  assignees  in  England^  is 
a  bar  to  a  suit  brought  here  by  the  trustees  under  the  act  against  the 
debtor  here.    Ibid. 

25.  A  concurrent  separate  assignment,  made  by  the  foreign  bank* 
rapt  to  the  assi^ees  under  the  commissioners  of  bankrupts,  though 
it  may  strengthen  the  case  before  the  Court,  m^es  no  difference,  in 
the  application  of  the  general  doctrine.    Ibid. 
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26.  The  effect  is  the  same,  whether  the  transfer  be  made  by  the 
bankropt  himself,  or  by  the  law  of  the  place  of  his  domicil  for  him. 
Ibid. 

[JVbte. — ^The  case  of  Holmes  v.  Remsertf  afterwards  came  before 
the  Supreme  Court,  and  the  qaestions  involving  the  above  principles 
declared  by  the  Chancellor,  were  fully  discussed  by  the  counsel.  Platte 
J»  expressed  his  dissent  from  those  principles,  but  the  other  Judges 
gave  no  opinion,  the  cause  being  decided  on  another  ground,  in 
which  they  all  agreed.     See  20  J.  R.  229.] 

27.  The  rule  in  England,  in  cases  of  the  bankruptcy  o£  joint  tra- 
ders, seems  to  be,  that  joint  creditors  may  prove  their  debts  under  a 
separate  commission,  and  separate  creditors  under  a  joint  commission ; 
but  distinct  accounts  are  kept  of  the  joint  and  separate  estates,  and 
the  joint  estate  is  first  applied  to  the  payment  of  the  partnership  debts, 
and  the  separate  estate  to  the  separate  creditors,  and  the  surplus  of 
each  estate  to  the  creditors  remaining  on  the  other.  Murray  v.  Mur- 
ray, 5  J.  C.  R.  60. 

28.  The  assignees  under  a  commission  of  bankrupt,  can  distribute 
the  whole  partnership  fund ;  for,  after  a  separate  commission,  a  joint 
commission  cannot  issue,  and  vice  versa;  and  where  both  are  issued, 
one  or  the  other  is  superseded,  as  may  best  answer  the  ends  of  justice. 
Ibid. 

29.  The  assignees  of  the  bankrupt,  and  the  solvent  partner,  must 
join  in  a  suit  at  law.     Ibid. 

30.  The  assignees  of  a  bankrupt  partner,  under  a  separate  com- 
mission, are  tenants  in  common  with  the  solvent  partner,  and  one 
cannot  call  the  joint  property  out  of  the  hands  of  the  other.    Ibid. 


BOND. 


The  penalty  of  a  bond  cannot  be  made  to  cover  any  other  debt  or 
demand  than  that  mentioned  in  the  condition.  TVoup  v.  Wood^  4  J. 
C.  R.  228. 
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CHAMPERTY. 

1  •  Where  an  attorney  purchases  from  his  client  the  whole  sabject 
matter  of  controversy,  for  his  own  benefit,  though  he  may  have  some 
interest  of  his  own,  it  is  Champerty.  Ardtn  v.  Patterson^  5  J.  C. 
R.  44. 

2.  An  agreement  amounting  to  Champerty^  cannot  be  supported 
in  equity.     Ibid. 


CIVIL  DEATH. 

1 .  A  person  convicted  and  attainted  of  felony,  and  sentenced  to  the 
state  prison  for  life,  prior  to  the  29th  of  March^  1 799,  (which  created  a 
new  rule,)  was  not  cinilitur  mortuus  ;  and  his  estate,  therefore,  was  not 
devested  by  the  sentence.  Plainer  v.  Sherwood^  6  J.  C.  R.  1 18.  lo 
the  case  of  Troup  v.  fVood,  (4  J.  C  R.)  in  regard  to  the  same  convic* 
tion,  the  same  point  incidentally  arose,  and  the  attention  of  the  Court 
not  being  particularly  directefl  to  the  subject,  it  was  said,  that  the  act 
of  the  29th  of  March,  1799,  was  declaratory  of  the  common  law  ;  and 
the  party,  by  the  conviction  and  sentence  to  imprisonment  for  life,  was 
civilly  dead.  But  civil  death,  at  the  common  law,  was  confined  to 
monks  professed,  or  to  persons  who  abjured  or  were  banished  the 
realm ;  imprisonment  for  life  being  a  punishment  unknown  to  the 
common  law,  and  created  by  our  statute. 


»  CONSTITUTION  OF  THE  UNITED  STATES. 

1.  Under  the  Constitution  of  the  United  Statei,  citiiens  of  each 
State  are  entitled  to  free  ingress  and  egress  to  and  from  any  other 
State,  and  to  all  the  immunities  of  citizens  of  every  State.  lAvingston 
v.  Tompkim,  4  J.  C.  R.  430. 

2.  The  government  of  the  United  States  having  sole  and  exclusive 
jurisdiction  over  all  differences  between  two  or  more  States,  all  acts  of 
reprisal  between  the  States  are  unlawful  and  unnecessary.    Ibid. 
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CONTRIBUTION. 


In  tohai  caseSf  and  in  what  proportion  contribution  shall  be  made. 

1.  Where  land  is  charged  with  a  burden,  each  part  ought  to  bear 
no  more  than  its  due  proportion  of  the  charge ;  and  equity  will  com* 
pel  each  party  to  a  just  contribution.  Stetens  v.  Cooper^  I  J.  C.  R» 
425. 

2.  And  a  creditor  cannot,  by  any  act  or  assignment  of  his,  derive 
the  co-creditors,  or  owners  of  the  land,  of  their  right  of  contribution 
against  each  other.  Ibid.  S.  P.  Cheeseborough  v.  Millard^  1  J.  C. 
R.  409. 

3.  The  Court  will  compel  the  creditor  to  aid  the  contribntioni  by 
assigning  his  bonds  and  securities  to  the  debtor,  or  surety,  or  owner 
of  the  land,  whom  he  charges  with  his  whole  demand ;  and  he  will 
not  be  permitted,  voluntarily,  to  defeat  this  right*  Ibid.   See  tit.  Sub* 

STITUTION. 

4.  Where  a  bond,  payable  in  two  instalments,  was  secured  by  a 
mortgage  on  a  miUt  be.,  and  the  debtor,  afterwards,  gave  a  second 
mortgage  on  six  other  lots  of  land,  specifically  to  secure  the  payment 
of  the  first  instalment  of  the  bond,  but  without  reference  to  the  first 
mortgage ;  and  all  the  parties,  afterwards,  by  an  arrangement  be- 
tween them,  declared  the  second  instalment  paid,  and  cancelled  the 
first  mortgage,  leaving  the  second  to  remain  as  security  for  the  first 
instalment ;  and,  at  a  sale  of  the  six  lots,  under  a  subsequent  judg- 
ment, which  was  a  lien  on  the  equity  of  redemption  on  these  lots,  A. 
purchased  two  lots,  and  B.  four  lots,  knowing,  at  the  time,  the  sitna-^ 
tion  of  the  mortgage;  and  B.,  afterwards,  purchased  the  second  mort* 
gage,  and  filed  a  bill  to  foreclose :  Decreed^  that  A.  was  bound  to 
contribute  towards  the  satisfaction  of  the  principal  and  interest  due  on 
the  first  instalment,  according  to  the  actual  relative  value  of  the  lots, 
and  not  according  to  the  prices  for  which  they  were  sold  at  the  she- 
riff's sale.     Cheeseborough  v.  Millard^  1  J.  C.  R.  409. 

5.  Where  six  separate  lots  or  parcels  of  land  were  mortgaged,  and 
the  mortgagee,  afterwards,  released  four  of  the  lots  firom  the  mort* 
gage,  leaving  the  original  debt  to  stand  charged  on  the  remaining 
two :  Heldj  that  the  two  lots  were  chargeable  wiih  their  rateable  pro- 
portion only  of  the  original  debt  and  interest,  according  to  the  rela- 
tive value  of  the  six  lots,  at  the  date  of  the  mortgage*  Stevens  v. 
Cooper,  1  J.  C.  R.  425. 

6.  A  purchaser  of  part  of  lands  mortgaged,  from  the  mortgagor,  is 
Vol.  VII.  55 


42^  GENERAL  INDEX.-- Cfon^ri&u^ftbn. 

not  boand  to  contribute  rateably  with  a  purchaser  of  the  equity  of  re- 
demption,  under  a  judgment  subsequendy  obtained,  towards  the  dis* 
charge  of  the  mortgage ;  unless  the  residue  of  the  mortgaged  pre- 
mises proves  insufficient  to  extinguish  the  debt.  CHU  v.  Lyon^  1  J. 
C.  R.  447. 

7.  Equity  will  not  interpose  to  enforce  a  contribution  between 
torong  doers,  especially  where  they  do  not  stand  in  equal  right,  or 
there  is  not  equal  equity  between  them.  Peck  v.  EUis,  2  J.  C.  R.  131. 

8.  Contribution  is  allowed  only  between  defendants  standing  in 
aqualijure.    Ibid, 

9.  There  is  no  contribution  between  joint  trespassers  at  law ;  nor, 
it  seems,  in  equity.    Ibid, 

10.  The  representative  of  a  deceased  partner,  who  has  paid  the 
whole  of  a  partnership  debt,  will  not  be  substituted  in  the  place  of  the 
creditor,  in  order  to  recover  a  proportion  from  the  survivor.  SeUs  v. 
Administrators  ifHubbeU;2  J.  C.  R.  397. 

11.  But,  if  the  surviving  partner  alleges  that  a  balance  was  doe 
to  him  from  the  deceased,  as  much  or  more  than  he  had  been  obliged 
to  pay,  an  account  must  be  taken,  before  the  Court  can  interfere  to 
enforce  the  claim  for  contribution.     Ibid.' 

12.  The  doctrine  of  contribution  is  not  so  much  founded  on  con- 
tract, as  on  the  principle  of  equity  and  justice,  that  where  the  interest  is 
common,  the  burden  also  should  be  common ;  and  the  principle  that 
equality  of  right  requires  equality  of  burden,  has  a  more  extensive 
operation  in  a  Court  of  equity,  than  in  a  Court  of  law.  Campbell  v. 
Messier,  4  J.  C.  R.  334. 

13.  Thus,  where  there  was  an  old  party-wall  between  two  owners 
of  houses,  in  the  city  of  Aeu^-ForA;,  and  one  of  them,  being  desirous  to 
build  a  new  house  on  his  lot,  pulled  down  his  old  house,  and  with  it 
the  party-wall,  which  was  ruinous,  and  rebuilt  it  with  his  new  house : 
Held,  that  the  owner  of  the  contiguous  lot  was  bound  to  contribute 
rateably  to  the  cost  of  the  new  party- wall.    Ibid. 

14.  But  he  is  not  bound  to  contribute  to  building  the  new  wall 
higher  than  the  old ;  nor,  if  materials  more  costly,  or  of  a  different 
nature,  are  used  in  it,  is  he  bound  to  pay  any  part  of  the  extra  ex- 
pense.   Ibid. 

15.  And,  the  amount  of  the  contribution,  as  ascertained  by  a  Master, 
bdng  a  lien  on  the  wall,  from  the  time  it  was  demanded  and  refused, 
the  party  is  entitled  to  interest,  if  it  remain  unpaid.  S.  C.  6  J.  C.  R. 
21. 

16.  Where,  on  a  bill  filed  by  a  mortgagor  to  redeem,  against  the 
administrators  of  a  mortgagee  in  possession,  and  others  claim- 
ing  under  him,  the  defendants  were  decreed  to  pay  a  certain  snm  for 
the  rents  and  profits  of  the  land^  after  deducting  the  mortgage  debt; 
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and,  the  decree  being  silent  as  to  the  proportion  which  each  defend* 
ant  was  to  pay,  one  of  the  defendants  paid  the  whole,  and  the  plaintiff 
gave  him  liberty  to  make  use  of  the  decree  to  reimburse  himself:  Hddf 
that  he  could  ase^  the  decree  only  for  his  protection  and  indemnity, 
so  far  as  his  co-defendants  were  bound  to  contribute.  Scribner  v. 
Hickcock,  4  J.  C.  R.  630. 

17.  And  the  Court,  on  petition  and  motion  of  a  co-defendant,  di- 
rected the  contribution  to  be  enforced  under  the  decree,  so  far  only  as 
the  right  was  clearly  ascertained.     Ibid. 

18.  A  defendant  who  has  made  payments  for  his  coHlefendant,  to* 
wards  satisfying  a  prior  mortgage,  and  beyond  his  proportion  of  the 
burden,  is  to  be  deemed  substituted  for  the  plaintiff,  to  that  extent, 
and  as  far  as  the  fact  appears  from  the  proceedings  in  the  cause* 
JjOUfrenee  v.  Cornell^  4  J.  C.  R.  545. 

19.  If  A.,  against  whom  there  is  a  judgment,  being  seised  of  lands, 
selk  part  of  them,  and  dies  seised  of  the  residue,  his  heirs  are  bound  to 
satisfy  the  judgment,  as  far  as  the  assets  descended  to  them  are  sufB- 
cient  for  that  purpose ;  and  they  are  not  entitled  to  any  contribution 
from  the  purchaser  of  a  part  of  the  lands  of  their  ancestor,  for  they 
stand  in  his  place ;  and  there  is  no  equality  of  right  between  them  and 
the  purchaser,  in  respect  to  the  judgment.  Clowes  v.  Dxckenson^  6  J. 
C.  R.  235. 

20.  If  there  are  several  heirs,  and  the  judgment  creditor  collects  the 
debt  from  a  part  of  the  inheritance  allotted  to  one  of  them,  such  heir 
is  entitled  to  contribution  from  his  coheirs.     Ibid. 

21.  A  9tem»i  that  between  purchasers  in  succession,  at  different 
times,  of  different  parts  of  the  estate  of  the  judgment  debtor,  there  is  no 
contribution,  for  there  is  no  equality  of  right  between  them.    Ibid. 

22.  Where  a  judgment  is  a  lien  on  different  parcels  of  land, 
one  of  the  several  owners,  on  a  bill  against  the  judgment  creditors  only, 
is  not  entitled  to  a  -decree  for  contribution ;  nor  is  he  entitled,  on 
paying  off  the  judgment,  to  have  it  assigned  to  him,  by  way  of  substi- 
tution, in  order  to  enable  him  to  enforce  contribution  against  the 
other  persons  liable  to  contribate,  but  who  are  not  parties  to  the  suiti 
Avery  v.  Patten^  7  J.  C.  R,  21 1 . 

See  tiU  Substitution. 


CORPORATION. 

I.  There  is  no  particular  form  of  words  requisite  to  create  a  tor^ 
poration.    Denton  v.  Jaclwmi  2  J.  C.  R.  324?. 
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2.  Persons  may  have  corporate  powers,  svb  modoj  or  for  certain 
specifie   purposes  only.    Ibid. 

3.  The  loan  officen^  and  the  superviiore  of  a  county,  are  endowed 
-with  a  corporate  capacity.     Ihid. 

4.  The  several  toums  in  the  state,  may  be  considered  as  legal  com- 
nuttees,  or  bodies  politic,  for  certain  purposes.  ^Ibid. 

6*  Whether  Chancery  has  jurisdiction  over  corporations,  in  respect 
to  brtache$  t>f  trust,  unless  in  the  case  of  a  charity  ?  Qver^.  Jlttomey 
General  v.  Utica  Insurance  Company j  2  J.  C.  R.  371. 384. 

6.  Whether  Chancery  has  a  ffiaitatorial  power,  or  superintending 
jurisdiction,  over  corporations,  civil,  or  eleemosynary  ?  Qnere.  Ibid. 
386. 

7.  But  persons  exercising  corporate  powers  may,  in  their  character 
of  trustees^  be  made  accountable  in  Chancery  for  a  fraudulent  breach 
of  trust.    Ibid.    389. 

8.  Miter^  where  the  question  is,  whether  a  corporation  has  forfeited 
its  charter,  or  has  usurped  a  franchise,  or  violated  a  penal  statute* 
Ibid. 

9.  A  foreign  corporation,  or  an  incorporated  bank  of  another  State, 
may  sue  in  their  corporate  names,  and  file  a  bill  for  the  sale  of  land  in 
this  State,  under  a  mortgage  taken  to  secure  money  lent.  Silver  Lake 
Bank  v.  J^orih,  3  J.  C  R.  370. 

10.  If  the  loan  and  the  mortgage  were  concurrent  acts,  it  is  within 
the  reason  and  the  spirit  of  the  act  of  incorporation,  by  which  the  cor- 
poration is  authorized  to  take  mortgages,  tec.,  for  the  security  of  debts 
previously  contracted.    Bnd. 

11.  But,  ii  seems f  that  Chancery  will  not,  in  a  collateral  way,  decide 
,  a  question  of  mutt#er  of  a  charter,  by  setting  aside  a  bona  fide  con> 

tract    Ibid. 

12.  If  an  incorpiwated  bank  of  another  State  lends  money,  and  takes  a 
mortgage,  it  is  not  a  violation  of  the  act  of  AprU  21,  1818.  (sess.  36. 
ch.71.)     Ibid. 

13.  In  private  unincorporated  associations  of  individuals,  the  ma- 
jority cannot  bind  the  minority,  unless  by  special  agreement.  Living' 
ston  V.  Lynchj  4  J.  C.  R.  573. 

14.  ^  A  corporation  aggregate  may  be  dissolved  within  the  period 
prescribed  by  its  charter,  by  the  death  of  all  its  members,  or  the  de- 
struction of  an  integral  part  of  it,  or  by  a  surrender  of  its  franchises 
into  the  hands  of  the  government,  or  by  a  forfeiture  for  nonuser,  or 
misuser,  of  its  franchises ;  but  in  the  two  latter  cases,  the  forfeiture  must 
be  judicially  ascertained  and  declared.  Slee  v.  Bloomj  5  J.  C.  R.  366. 
S.  C.  on  Appeal,  193.  R.  456. 

15.  If  a  corporation  suffers  acts  to  be  done  which  destroy  the  end 
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and  objeet  for  which  it  was  iostituted,  it  is  equivalent  to  a  surrender  of 
lis  rights.  S.  C.  on  Appeal,  19  J.  C.  R.  456.  Contra,  5  J.  C.  R. 
366. 

16.  TbeDutch98s  Cof^onJlfanu/ac^ory  became  incorporated  in  JDeeem*  . 
her,  1814,  for  twenty  years,  under  the  statute,  (sess.  34.  c.  67.  1  N.R.  L. 
345.)  AAer  Deeembery  ]  8 1 7,  there  was  no  meeting  of  the  trustees,  nor 
any  business  or  act  done  by  the  corporation ;  and  on  the  1st  JPeft- 
niary,  1818,  all  the  property,  real  and  personal,  was  sold  by  the 
sheriff  under  an  execution.  In  Aprils  1819,  the  appellant,  a  creditor 
of  the  corporation,  filed  his  bill  against  the  respondents,  to  charge 
them,  under  the^bur^A  section  of  the  statute,  as  individually  responsi- 
ble for  the  debts  of  the  corporation  to  the  extent  of  their  respective 
shares  of  stock,  alleging  that  the  corporation  was  to  be  considered  as 
dissolved,  on  the  1st  February,  1818:  Held^  that  the  corporation, 
within  the  meaning  of  the  statute,  as  regarded  creditors,  was  dissolved, 
after  ceasing  to  act  as  a  corporation  for  such  a  length  of  time,  and 
after  a  sale  of  all  its  property  ;  and,  that  the  respondents  were,  there- 
fore, individually  responsible  for  the  debts  of  the  corporation,  according 
to  the  act.     S.  C.  on  Appeal^  19  J.  R.  456.     Contra,  5  J.  C.  R.  366. 

17.  But  the  mere  fact  of  the  sale  of  all  the  visible  property  of  a 
corporation,  and  a  temporary  suspension  of  its  manufacturing  business, 
is  not  a  sufficient  ground  for  considering  such  corporation  dissol- 
ved, so  as  to  render  the  individual  stockholders  individually  re- 
sponsible, as  long  as,  by  a  regular  election  of  trustees,  there  has 
been  a  continued  succession,  and  the  company  kept  in  operation,  and 
has  capacity  to  increase  the  subscription  or  slock,  or  call  in  more 
capital,  and  resume  its  business.  Brinckerkoffv.  Brovm,  7  J.  C.  R. 
317.  And  the  ground  on  which  the  Court  of  Errors  held  the  cor- 
poration dissolved,  in  the  above  case  of  She  v.  Bloom,  was,  that  acts 
were  done  equivalent  to  a  direct  surrender;  for,  the  trustees  ceas- 
ing to  act,  and  the  regular  annual  election  of  trustees  being  discon- 
tinued, there  was  evidence  of  a  virtual  surrender  of  its  franchises.  Ibid. 

18.  A  resolution  or  by-law  of  a  corporation,  allowing  the  stock- 
holders, on  paying  thirty  per  cent,  of  their  shares,  to  forfeit  their  stock, 
is  void,  as  against  creditors  suing  under  the  statute.  Slee  v.  Bloom, 
19  J.  R.  456.     Contra,  5  J.  C.  R.  366. 

19.  Where  a  creditor,  who  was  a  trustee  of  a  corporation,  so  crea- 
ted, openly  protested  against  such  a  by-law,  or  resolution,  though 
be  accepted  money  raised  under  it,  and  was  present  at  a  subsequent 
meeting  of  the  trustees,  when  the  application  of  the  money  was  di- 
rected, and  to  which  he  assented:  Held,  that  this  was  not  a  ratifica- 
tion by  him  of  the  by-law  or  resolution.    Ibid. 
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30.  A  by-law  or  resolution  of  a  corporation  so  created,  that  any 
stockholder,  p^yingj^ty  per  cent,  on  his  shares,  should  be  discharged « 
from  all  future  calls' on  his  subscription,  be.,  other  than  proceeding 
by  way  of  forfeiture,  is  valid ;  and  those  who  complied  with  the  terms 
of  the  resolution,  before  the  corporation  was  dissolved,  were  held  to  be 
discharged  from  all  responsibility  to  the  appellant.    Ibid* 

21.  A  corporation  so  created,  in  March^  1817,  executed  a  bond 
under  their  corporate  seal,  on  which  a  judgment  was  entered  in  JUay, 
1817:  Held,  that,  the  corporation  being  considered  as  dissolved  in 
February^  1818,  the  judgment  was  binding  and  conclusive  on  the 
members  of  the  association  individually,  to  the  extent  of  their  uidivi* 
dual  shares.     S.  C.  20  J.  R.  669. 

2^.  Though  the  trustees  or  agents  of  such  corporation  are  not  the 
trustees  or  agents  of  the  individual  stockholders,  yet,  they  may  bind 
^e  individuals  to  the  extent  of  their  respective  shares,  ud  case  of  a  dis- 
solution of  the  corporation.     Ibid. 

23.  And  the  individual  stockholders,  who,  on  a  dissolution  of  the  cor- 
poration, became  liable  for  a  judgment  debt  contracted  by  the  trustees 
or  agents  of  the  company,  cannot  impeach  its  consideration,  except  bv 
showing  fraud  or  imposition,  or  that  it  was  founded  in  error.     Ibid. 

24.  The  remedy  against  a  corporation  for  a  misuser  or  nonuser  of 
its  privileges,  so  as  to  work  a  forfeiture,  is  not  in  Chancery,  but  at 
law,  by  a  scire  facias j  prosecuted  at  the  instance  and  in  behalf  of  the 
government,  not  on  the  application  of  an  individual.  S.  C.  5  J.  C.  R. 
366.     19  J.  R.  456.  474. 


COSTS. 


[The  direction  as  to  costs,  rests  so  nuch  in  the  discretion  of  the  Court,  that  a  coUeetion  Ct 
the  particular  cases  in  which  the  question  has  been  discussed  and  decided,  nay  appear  un-' 
necessary ;  but  as  the  Court  does  not  exercise  an  arbitrary  discretion,  and  is  ofun  much  en- 
barrastfed  in  giving  or  refusing  costs  according  to  its  view  of  the  justice  of  each  case,  it  baa 
been  thought  proper  to  bring  together,  under  this  head,  most,  if  not  all,  the  cases  reported^ 
as  they  may  aflford  some  rules  to  guide  the  judgment  in  future  cases.} 
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I.   Costs  in  general ;  token  granted^  and  when  rejitsed  ;  when  charg- 
ed on  thepersonj  and  when  on  the  fund. 
II.  Ta9aiion. 
III.  Security  for  costs. 
TV.  Staying  proceedings  until  payment  of  the  costs  in  another  suit. 


I.  Of  costs  in  general;  when  granted^  and  when  refused;  when 
-    charged  on  theperson^  and  when  on  the  fund. 

]  •  Costs  ID  Chancery  do  not  always  follow  the  event  of  the  cause ; 
bat  are  awarded  or  not,  according  to  the  justice  of  the  case.  They 
rest  in  the  sound  discretion  of  the  Court,  to  be  exercised  upon  a  full  view 
of  all  the  merits  and  circumstances  of  the  case.  Nicoll  v.  Trustees  of 
Huntington,  1  J.  C.  R.  166.  Methodist  Episcopal  Church  vf  Jacques^ 
1  J.  C.  R.  77.  Eastburn  v.  Kirk,  2  J.  C.  R.  317.  Executors  of  Get- 
man  v.  Beardsley,  2  J.  C.  R.  274.  Williams  v.  fVilkins,  3  J.  C 
R,  65.     Travis  v.  Waters,  on  Appeal,  12  J.  R.  500. 

2.  Costs  were  decreed  against  a  trustee  who  had  been  guilty  of  neg- 
ligence.    Oray  v.  Thompson,  1  J.  C.  R.  166. 

3.  So  costs  may  be  decreed  against  a  trustee,  unreasonably  refusing 
a  conveyance.     Livingston  v.  Byrne,  on  Appeal,  11  J.  R.  555. 

4.  Where  a  final  decree  is  silent  as  to  the  costs,  they  are  lost,  and 
canuot  afterwards  be  ordered*  to  be  paid,  unless,  on  a  rehearing,  the 
decree  has  been  opened  for  that  purpose.  Travis  v.  Waters,  1  J.  C. 
R.  85.     S.  C.  on  Appeal,  12  J.  R.  500. 

5.  A  rehearing  is  not  granted  for  costs  only,  unless  in  very  special 
cases.     Eastburn  v.  Kirk,  2  J.  C.  R.  317. 

6.  Nor  will  an  appeal  lie  for  costs  merely.     Ibid. 

7.  It  is  a  general  rule  of  law  and  equity,  that  when  the  party  dies 
before  judgment,  or  decree,  the  costs  die  with  him.  Travis  v.  Waters^ 
on  Appeal^  12  J.  R.  500. 

8.  But  if  costs  have  been  decreed,  and  the  party  dies  before  they  are 
taxed,  they  may  be  recovered  by  his  personal  representatives,  on. a  bill 
of  revivor ;  but  to  obtain  the  costs,  the  execbtors  or  personal  representa- 
tives must  appear  before  the  Court,  expressly  In  their  character  as  such, 
for  if  the  bill  of  revivor  states  the  plaintiffs  to  be  the  heirs  and  devisees 
of  the  party  deceased,  though  some  of  them,  in  fact,  are  executors,  yet 
they  can  only  be  known  in  their  character  as  heirs  and  devisees,  and 
not  as  executors.  Travis  v.  Waters,  1  J.  C.  R.  85.  S.  C.  on  Ap- 
peal, 12  J.  R.  500. 

9.  On  a  bill  by  a  legatee  against  the  administrator,  where  the  de* 
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fendant  submitted  to,  and  asked  the  direction  of  the  Court,  his  costs 
were  ordered  to  be  paid  out  of  the  fund.  Morrd  v.  Dxdceyj  1  J.  C. 
R. 153  # 

10.  Where  a  plaintiff  had  probable  cause  for  seeking  the  aid  of  the 
Court,  yet  failed  in  establishing  his  title ;  but  the  defendant  showed 
none,  or  no  better  title  to  the  property  in  dispute,  the  bill  was  dismissed 
without  costs  on  either  side.  AtcoZZ  v.  Trusttes  of  Huntington^  1  J. 
C.  R.  166. 

1 1.  A  plaintiff  suing  in  autre  droit  is  not  responsible  for  costs,  unless 
under  special  circumstances.     Goodrich  v.  Pendleton^  3  J.  R.  520. 

12.  But  if  heirs,  executors,  or  administrators,  bring  groundless  or 
vexatious  suits,  they  will  be  ordered  to  pay  costs.  Executors  of  Get- 
man  v.  Beardsley,  2  J.  C.  R.  274. 

13.  An  administrator  or  trustee  who  resists  a  claim,  and  litigates 
bona  fide  J  from  a  conviction  of  duty,  and  where  no  intentional  default 
is  made  to  appear,  will  not  be  charged  personally  with  the  costs,  but 
they  will  be  ordered  to  be  paid  out  of  the  assets.  Moses  v.  Murgatroydy 

1  J.  C.  R.  473.     Dunscomb  v.  Executors  ofDunscomb,  1  J.  C.  R.  508. 

14.  On  a  bill  filed  by  the  heirs  of  D.  against  the  heirs,  be.  of  P.,  for 
a  specific  performance  of  a  contract,  it  appearing  that  there  was  no  im- 
proper behaviour,  or  unjustifiable  defence,  the  defendants  were  not  de- 
creed to  pay  costs.     Heirs  of  Dyer  v.  Heirs  of  Pottery  2  J,  C.  R.  152. 

15.  A  purchaser  of  land  chargeable  with  constructive  notice  only  of 
a  lis  pendens,  was  not  charged  with  costs,  there  being  no  actual  fraud, 
though  the  purchase  was  set  aside  on  the  ground  of  implied  fraud. 
Murray  v.  Ballou,  1  J.  C.  R.  566.  S.  P.  Murray  v.  Lylburn^  2  J. 
C.  R.  441. 

16.  When  the  parties,  by  mutual  consent,  withdrew  a  cause  from 
the  Court,  before  hearing,  for  the  purpose  of  a  settlement  by  arbitra-^ 
tors,  and  on  certain  terms,  one  of  which  was,  that  the  question  of  costs 
should  be  settled,  and  submitted  to  the  Chancellor,  there  being 
original  and  cross  suits,  the  Court  refused  to  decide  the  mere  question 
of  costs,  but  left  each  party  to  pay  his  own  costs.     Eastbum  v.  Downes, 

2  J.  C.  R.  317. 

17.  A  plaintiff  will  not  be  allowed  to  dismiss  his  bill,  without  costs, 
unless  it  appears  that  he  had  reasonable  grounds  for  filing  it.  Perine 
v.  Swai7ie,  2  J.  C.  R.  475. 

18.  Where,  on  a  bill  to  foreclose  a  mortgage,  a  subsequent  mortga- 
gee, or  judgment  creditor,  who  is  made  defendant,  answers  and  dis- 
claims, he  is  entitled  to  costs  against  the  plaintiff,  to  be  paid  out  of 
the  fund,  if  it  be  sufficient ;  and  if  not,  to  be  paid  by  the  plaintiff;  he 
not  having  applied  to  such  defendant,  before  suit,  to  release,  or  other* 
wise  disclaim.     Catlin  v.  Hamed,  3  J.  C.  R.  61. 

19.  A  plaintiff  suing  in  forma  pauperis,  and  recovering  a  legacy 
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agaiast  executors,  is  entitled  only  to  the  actual  cosu  or  expenses  of  the 
suit,  to  be  paid  out  of  the  assets.    WiUiams  v.  WUkinSf  3  J.  C.  R.  65. 

20.  And  tbe  Coort  may  order  j^avper  or  dives  costs,  according  to  the 
circumstances  of  the  case.    Ibid, 

21.  Where  both  parties  are  equally  innocent,  and  both  are  endea- 
vouring to  avoid  a  loss  caused  by  a  third  person,  no  costs  will  be 
awarded  to  either  party,  as  against  the  oth^r.  Pendleton  v.  EaUm^ 
3J.  C.R.69. 

22.  Where  a  plaintiff  had  colour  of  claim,  though  barred  bythe 
lapse  of  time,  his  bill  was  dismissed  without  costs.  JDemareit  v.  ffyn^ 
koop,  3  J.  C.  R.  129. 

23.  Costs  in  partiiion  are  charged  upon  tbe  parties  respectively,  in 
proportion  to  their  respective  rights.  Phelps  v.  Cheen^  3  J.  C  R. 
306. 

24.  A  defendant  who  answered  an  original  bill,  after  a  decree 
against  him,  petitioned  for  a  rehearing^  which  was  granted,  and  the 
plainti&  filed  a  bill  of  revivor  and  supplement^  to  which  the  defen* 
dant  answered  and  disclaimed ;  Hddj  that  he  was  not  entitled 
to  costs  on  the  dismissal  of  the  bill.  Shaver  v.  Radley^  4  J.  C.  R. 
310. 

25.  Wliere  the  defendant  set  op  a  judgment  and  mortgage,  and 
claimed  more  than  was  due  on  the  mortgage,  and  the  judgment  WM 
proved  to  have  been  satisfied,  he  was  held  not  to  be  entitled  to  costs 
agaiast  the  plaintiff.     Brinckerhoff  v.  Lansing,  4  J.  C.  R.  65. 79.    * 

26.  And  the  plaintiff,  though  be  succeeded  in  disproving  the  claim 
of  the  defendant,  but  failed  in  supporting  his  charge,  that  the  mort- 
gage was  also  satisfied  and  fraudulently  kept  on  foot,  was  held  not  to 
be  entitled  to  costs.     Ibid. 

27.  A  defendant  who  had  no  interest  in  the  controversy,  and  was 
not  a  necessary  party,  but  united  with  the  other  defendants  in  setting 
up  a  defence  which  was  not  true,  was  held  not  to  be  entitled  to  costs, 
though  otherwise  he  might  have  been.     Ibid. 

28.  Oh  a  bill  for  a  perpetual  injunction  to  quiet  the  possession,  costs 
were  not  allowed  to  either  party.  De  Riemer  v.  Cantttton,  4  J.  C.  R« 
86.  93. 

30.  On  a  decree  correcting  a  mistake  in  a  contract,  on  a  billfbr 
that  purpose,  and  for  ^  specific  performance,  costs  were  awarded  to 
the  plaiiitiff.    Kiesettra^  v.  Livingston,  4  J.  C.  R.  144. 

30.  On  a  bill  for  discoi^ry  merely,  the  defendant  is  entitled  to  eosts; 
Burnet  v.  Sanders,  4  3.  C.  R.  508.  But  where  the  plaintiff;  who  is 
entilkfd  to  the  discbi^ry,  goefr  first  t«  the  defendant,  and  attks^  (ot  the 
idfdrMrtlOH  sought,  which  the  defendslnt,  though  it  was  in  pointer,  i«^ 
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fdsed  to  give,  and  the  plaintiff  was,  therefore,  obliged  to  file  a  biS^ 
the  defendant,  though  he  answer  fully,  is  not  entitled  to  costs.     lbid» 

31.  Where  the  plaintiff  asked  for  further  time  to  except  to  the  an- 
swer, which  was  granted;  and  also  for  leave  to  amend  bis  bill, 
after  such  answer,  and  after  a  plea  accompanying  it,  but  noticed  for 
argument;  the  plaintiff,  on  being  allowed  to  amend  his  bill,  was 
ordered  to  pay  jive  dollars j  for  the  extra  costs  of  the  further  answer, 
and  the  taxable  costs  of  the  plea,  in  case  it  should  become  useless  in 
consequence  of  the  amendment  of  the  bill.  French  v.  ShotweUf  4  J« 
C.  R.  506. 

32.  Where  the  will  of  the  testator  is  so  ambiguously  worded  as  to  ren- 
der it  necessary  or  proper  t6  take  the  direction  of  the  Court,  the  costs 
will  be  ordered  to  be  paid  out  of  the  fund  m  controversy.  Rogers  v. 
Ross,  4  J.  C.  R.  608. 

33.  The  prosecutor  of  a  charge  of  lunacy ,  is  not,  of  course,  ordered 
to  pay  costs,  when  the  party  is  found  to  be  of  sound  mind,  if  the  pro- 
secution was  in  good  faith,  and  upon  probable  grounds.  Brower  v. 
JFVfAer,  4  J.  C.R.  441. 

34.  On  a  bill  for  dower,  where  the  widow  never  claimed  her  dower, 
and  there  was  no  opposition  or  vexation  on  the  part  of  the  defendant, 
no  costs  were  allowed  against  him.  Hazen  v.  Thurburf  4  J.  C.  R.  604. 
Tabele  v.  Tabele,  1  J.  C.  R.  45. 

35.  Where  a  demurrer  to  the  plaintiff's  bill  is  allowed,  on  the 
ground  that  the  relief,  if  any,  is  at  law,  the  defendant  is  entitled  to  costs. 
Gregory  v.  Reeve^  5  J.  C.  R.  232. 

36.  To  a  bill  to  correct  a  mistake  in  a  deed,  the  defendants  put 
in  their  answer,  and  also,  filed  a  cross  bill  for  discovery ;  the  plain- 
tiff in  the  original  bill,  as  of  course,  without  notice,  dismissed  his 
bill :.  Held,  that  the  defendants  were  entitled  to  costs  on  the  dis- 
missal of  the  plaintiff's  bill,  and  also  the  costs  of  their  cross  bill,  as 
part  of  their  defence  in  the  original  suit.  Ferris  v.  /fetson,  5  J.  C. 
R.  262. 

37.  Although  a  plaintiff  be  entitled  to  file  his  bill  for  an  account 
and  distribution ;  yet,  where  all  the  charges  of  fraud,  collusion,  and 
misconduct,  on  the  part  of  the  defendants,  which  formed  the  main 
gionnd  of  the  suit,  were  proved  to  be  false,  unjust,  and  vexatious,  the 
bill  was  dismissed,  with  costs,  as  to  the  defendants  not  liable  to  ac- 
count, and  the  defendant,  who  was  accountable  as  trustee,  was  allow- 
ed all  his  taxable  costs,  extra  charges,  and  expenses,  out  of  the  fund, 
before  distribution.    Jlfant^e  v*  Cox,  5  J.  C.  R.  441. 

38*  Where  a  judgment  creditor,  knowing  of  a  decree  ordering  the 
property  inherited  by  the  wife  to  be  applied  to  her  maintenance,  &c, 
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issued  an  execution,  and  caused  it  to  be  levied  upon  the  properly,  be 
was  ordered  to  pay  the  costs  of  a  bill  filed  by  the  wife  against  him  for 
an  injunction.     HavUand  v.  Bloom,  6  J.  C.  R.  178. 

39.  A  creditor  who  came  in  after  the  Master  bad  filed  his  report, 
and  obtained  leave  to  prove  his  debt,  without  stipulating  to  contri- 
bute to  the  costs  of  the  suit  brought  by  the  other  creditors,  against  the 
executors,  the  assets  not  being  sufficient  to  pay  all  the  debts  proved,  was 
not  allowed  his  costs  out  of  the  fund.  Mason  v.  Codwise,  6  J.  C.  R. 
183. 

40  A  creditor  who  comes  in  to  prove  bis  debt,  under  the  general 
decree,  in  such  a  case,  if  he  does  not  prove  his  debt  in  season,  must 
bear  his  own  costs ;  but,  where  the  principal  part  of  the  expense  of 
proving  the  debt,  arises  from  the  opposition  of  the  original  parties  to 
the  suit,  he  will  not  be  ordered  to  bear  the  whole  expense*    Ibid, 

41.  A  trustee,  though  not  guilty  of  corruption  or  intentional  fraud, 
may,  in  case  of  a  gross  negligence  and  misbehaviour,  be  decreed  to 
pay  costs.     Tieman  v.  fFUson,  6  J.  C.  R.  411. 

42.  Where  a  devisee  said,  that,  if  the  legacy  had  been  demanded, 
he  would  not  have  paid  it,  and  admitted  a  sufficiency  of  assets,  he  was 
decreed  to  pay  the  costs  of  the  suit  brought  against  him  by  the  legatee. 
Glen  V.  Fisher,  6  J.  C.  R.  33. 

43.  Where  a  bill  for  foreclosure  was  filed  by  a  second  mortgageei 
and  the  first  and  third  mortgagees  were  made  parties,  but  the  latter 
did  not  disclaim,  or  ofier  to  release,  he  was  held  not  to  be  entitled  to 
be  paid  his  costs,  until  after  the  plaintiff's  debt  and  costs  were  first 
paid.     Titus  v.  Vielie,  6  J.  C.  R.  436. 

44.  A  defendant,  who,  by  setting  up  a  groundless  claim,  compelled 
the  plaintiff  to  file  a  bill  of  interpleader,  was  ordered  to  pay  the  costs 
of  the  other  defendant,  whose  claim  was  established,  and  the  costs  ef 
the  plaintiff.    Richards  v.  Salter,  6  J.  C.  R.  445. 


II.  Taxation. 

45.  It  is  too  late,  after  two  terms  have  intervened,  and  the  decree 
signed,  to  move  for  a  retaxation  of  costs.  Morris  v.  Mullett,  1  J.  C. 
R.44. 

46.  The  costs  on  exceptions,  like  costs  in  all  other  cases,  are  subject 
to  the  discretion  the  Court.  Methodist  Episcopal  Church  v.  Jaques, 
1  J.  C.  R.  66. 

47.  But  the  general  rule  is,  that,  if  the  defendant  submits  to  the 
exceptions^  the  plaintiff  has  his  costs ;  and  if  they  be  referred  to  a 
Master,  the  plaintiff  shall  have  costs  on  the  exceptions  allowed,  and 
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tbe  ddeodaot  his  costs  on  the  exceptions  disallowed,  and  the  balance 
struck  is  to  be  paid.    Ibid. 


IIL  Security  for  costs. 

48.  Though  the  54th  rale  of  the  Coart,  June^  1806,  where  a  non- 
resident files  a  bill,  requires  that  security  for  costs  should  be  filed, 
and  if  the  solicitor  of  the  plaintifi*  proceeds  without  filing  security, 
he  is  liable  for  costs  to  the  amount  of  100  dollars,  yet  the  Court,  if 
application  for  that  purpose  is  made,  in  due  season,  that  is,  before  the 
answer  is  put  in,  or  the  first  opportunity,  after  the  defendant  knows 
of  the  fact  of  non-residence,  will  order  all  proceedings  to  be  staid, 
until  adequate  security  for  cqsts,  that  is,  a  greater  sum  than  100  dol- 
lars, is  filed  by  the  plaintiff.  In  this  case,  the  court  ordered  a  bond, 
with  surety,  to  be  executed  to  the  defendant,  for  750  dollars,  and 
filed  with  the  register.    Long  v.  Majestrcy  1  J.  C.  R.202. 

49.  The  12th  section  of  the  act  concerning  divorces,  relative 
to  security  for  costs,  does  not  apply,  where  the  bill  is  filed  on  the 
ground  of  adultery,  though  the  bill  contains,  also,  a  distinct  charge  of 
cruel  and  inhuman  treatment.  Pomeroy  v.  Pomeroy^  1  J.  C.  R. 
Q06. 

50.  The  defendant  is  not  entitled  to  security  for  costs  from  a  non- 
resident plaintiff,  suing  as  administrator^  especially,  after  a  plea. 
Goodrich  v.  Pendleton,  3  J  C.  R.  520. 

51.  If  the  non-residence  of  tlie  plaintiff  appears  on  the  face  of  the 
bill,  aad  the  defendant  demurs,  pleads,  or  takes  any  other  step  in  tbe 
cause,  or  even  prays  for  time  to  answer,  it  is  a  waiver  of  his  right  to 
security  for  costs.    Ibid. 


ly.  Staying  proceedings  uniii  payment  of  the  costs  of  another  suit. 

52.  Proceeduigs  in  a  suit  in  Chancery  will  not  be  stayed,  on 
.motion,  until  thfe  costs  in  certain  suits  at  law,  between  the  same  parties, 

relating  to  the  same  subject,  in  which  the  plaintiffii  bad  been  non- 
suited, or  verdicts  found  against  them,  be  paid.  Demurest  v.  fFyii- 
&oop,3  J.  C.  R.461. 

53.  The  rale  applies  only  when  both  suits  are  in  the  same  Court, 
or,  at  least,  in  Couru  of  the  same  nature,  and  proceeding  in  the  same 
manner,  and  on  the  same  principles,  either  at  law  or  in  equity*    Ibid. 
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DEBTOR  AND  CREDITOR. 

I.  (a)  When  and  how  Equity  interferes  in  favour  of  creditors; 

(b)  and  of  frauds  against  them. 
II.  Trusts  and  assignments  for  the  benefit  'of  creditors  ;  and  agree^ 

ments  between  debtor  and  creditor. 
HI.  Of  the  order  and  manner  in  which  debts  shall  bepaid^  and  differ*- 

ent  liens  enforced  ;  of  preferences  between  creditors^  and  the  dis' 

trOmtion  of  assets  between  them. 
IV.  Insolvent  debtors  ;  their  discharge  under  the  statute. 

I.  (a)  When  and  how  equity  interferes   in  favour    of  creditors; 
(b)  and  of  frauds  against  them. 

(a)  When  and  how  equity  interferes  in  favour  of  creditors. 

1.  A  creditor  may  file  a  bill,  in  behalf  of  himself  and  all  the  other 
creditors.     Hendricks  v.  Robinson^  2  J.  C.  R.  283. 

2.  And  where  one  judgment  creditor  filed  a  bill  for  himself  alone,  it 
was  sustained,  it  not  appearing  that  there  were  any  other  creditors ;  and 
if  there  were,  there  was  reason  to  believe,  that  their  judgments  had  been 
satisfied,  or  if  not  satisfied,  that  they  had  not  taken  any  steps  at  law 
to  enforce  payment  by  execution,  and,  at  any  rate,  all  the  parties 
concerned  in  such  judgments  were  before  the  Court.     Ibid. 

3.  A  creditor  filing  a  bill  against  an  executor,  cannot  make  a  debt- 
or  of  the  estate  a  party,  except  where  the  executor  is  insolvent,  or  there 
is  collusion  between  the  debtor  and  executor,  or  other  special  cause. 
Long  V.  Majestre,  1  J.  C.  R.  305. 

4.  Where  the  plaintiff  and  the  defendant  were  the  only  children  and 
heirs  of  their  mother,  who  died  intestate,  and  the  defendant,  who  was 
indebted  by  bond  and  mortgage  to  the  estate,  would  not  administer, 
and  there  were  no  creditors  of  the  estate,  or  other  persons  entitled  to 
administration :  Held^  though  generally  a  bill  by  a  creditor,  or  a  per- 
son entitled  to  a  distributive  share  of  the  personal  estate  of  an  intestate, 
will  not  lie  against  a  debtor  to  the  estate,  yet  that,  under  the  circum- 
stances of  the  case,  the  plaintiff  might  maintain  a  suit  against  the  de* 
fendant  for  a  moiety  of  the  fund  or  debt  in  his  hands.  M^Dowl  v. 
Charles,  6  J.  C.R.  132. 

5.  A  creditor  at  large,  or  before  judgment,  is  not  entitled  to  the  in- 
terference of  the  Court,  by  injunction,  to  prevent  the  debtor  from  dis- 
posing of  his  property  in  fraud  of  such  creditor.  Wiggins  v.  Jlrm^ 
Strang,  2  J.  C.  R.  144. 
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6.  Chancery  lends  its  aid  to.  a  judgment  creditor,  by  compelling 
a  discovery  and  account  against  a  debtor  or  third  person,  who  had 
possession  of  the  debtor's  property,  and  placed  it  beyond  the  reach  of 
legal  process ;  but  the  creditor,  before  he  is  entitled  to  such  aid,  most 
have  sued  out  execution  at  law  Itendricks  v.  Robinson^  2  J.  C.  R.  283* 
Brinckerhoff  V,  Brown^  4  J.  C.  R.  671.  Williams  v.  Brown^  4  J.  C. 
R.  682.     M'Dermutt  v.  Strong,  4  J.  C.  R.  687. 

7.  Chancery  has  power  to  assist  ajudgment  and  execution  creditor, 
to  discover  and  reach  the  property  of  his  debtor,  in  whosoever  hands 
it  has  been  placed,  out  of  the  reach  of  an  execution  at  law.  Hodden 
V.  Spader,  on  Appeal,  20  J.  R.  654.  S'.  C.  5  J.  C.  R.  280,  S,  P. 
M'Dermutty  Strong,  4  J.  C.  687, 

8.  And  it  seenu,  that  a  judgment  creditor  is  entitled  to  the  aid  of  the 
Court  to  attach  a  judgment  debt  due  to  his  debtor,  who  has  no  pro- 
perty which  can  be  reached  by  an  execution  at  law  ;  such  judgment 
debt  being  considered  as  so  much  money  held  in  trust.  Egbert  v. 
Pemberton,  7  J.  C.  R.  208.    Sed  dubitanter. 

9.  A  judgment  cre>Jitor,  who  has  sued  out  execution  at  law,  which 
has  been  returned  nulla  bona,  acquires  a  priority  of  right  to  the  pro- 
perty  or  trust  moneys  of  the  debtor,  in  the  hands  of  the  trustee,  which 
cannot  be  affected  or  impaired  by  any  subsequent  assignment  by  the 
debtor  for  the  benefit  of  all  his  creditors  generally,  or  for  the  benefit 
of  a  particular  creditor  ;  and  any  payments  made  by  the  trustee  of  the 
debtor,  after  a  bill  filed  by  the  executitm  creditor,  or  after  notice  of  bis 
equitable  right,  are  of  no  avail  against  j^uch  creditor  Spader  v. 
Davis,  6  J.  C.  R.  280.  S.  C.  20  J.  R.  554.  M'Dermutt  v.  Strong, 
4  J.  C.  R.  687. 

10.  And  it  makes  no  difierence  whether  the  property  of  the  debtor 
consists  in  choses  in  action,  money,  or  stock;  for  the  Court  can  com- 
pel the  debtor,  or  his  trustee,  to  pay  it  over  to  the  creditor  ;  and  can  di- 
rect a  transfer  and  sale  of  the  stock  for  the  benefit  of  the  creditors.   Bnd. 

11.  Whether  a  creditor,  in  an  ordinary  case,  and  without  some  spe* 
cial  cause,  can  come  into  Chancery  to  collect  his  debt,  from  an  executor 
or  administrator,  or  merely  to  enforce  a  rateable  distribution  of  assets  f 
Quere.    M'Kay  v.  Green,  3  J.  C.  R.  56. 

12.  The  creditor  can  only  come  into  Chancery  for  an  account  and 
discovery  of  assets,  and  on  the  ground  of  a  trust  in  the  executor  or  ad<> 
ministrator  for  the  payment  of  debts;  not  for  a  sale  of  the  real  estate^ 
on  a  supposed  equitable  lien,  arising  from  the  fact  that  the  money  ad- 
vanced by  him  to  the  testator  or  intestate  had  been  laid  out  in  the  pur- 
chase of  land.     Ibid, 


GENERAL  l^EX.— Debtor  and  Crtditor.  55 


(b)  Cf frauds  againsi  creditors. 

13.  A  voluntary  settlement,  after  marriage,  by  a  person  indebted  at 
the  time,  is  fraudulent  and  void  against  antecedent  creditors.  Reade  v. 
Livingston,  3  J.  C.  R.  492.  S.  P.  Bayard  v.  Hoffman,  4  J.C.  R.  450. 
IVhether  the  statute  of  frauds  applies  to  a  settlement  of  that  kind  of 
property  which  could  not  be  reached  by  legal  process,  if  no  settle- 
ment had  been  made,  as  choses  in  action,  stock,  &c.  ?  Quere.  Bayard 
V.  Hoffman,  4  J.  C.  R.  450. 

14.  A  voluntary  settlement  by  a  person  indebted,  is  presumed 
fraudulent  as  against  all  existing  debts,  without  regard  to  their  amount, 
or  to  the  extent  of  the  property  settled,  or  to  the  circumstances  of  the 
party.    Ibidf 

15.  But  with  respect  to  subsequent  debts,  it  seems,  that  the  presump- 
tion of  fraud  arising  from  the  parties  being  indebted  at  the  time,  may 
be  repelled  by  circumstaoces ;  as  that  existing  debts  are  secured  by 
mortgage,  or  by  a  provision  made  for  them  in  the  settlement.    .Ibid. 

16.  And  a  subsequent  creditor  may  impeach  the  settlement,  on  the 
ground  of  prior  indebtedness,  if  he  can  show  antecedent  debts,  suffi- 
cient in  amount  to  afford  reasonable  evidence  of  a  fraudulent  intent ; 
for  he  is  not  obliged  to  show  the  absolute  insolvency  of  the  person 
making  the  settlement.     Ibid. 

17.  When  a  voluntary  settlement  is  set  aside,  as  against  antecedent 
debtors,  subsequent  creditors  will  be  allowed  to  come  in  for  a  satisfac- 
tion of  their  debts.     Ibid. 

18.  Under  the  statute,  13  Eliz.  c.  5.  (sess.  10.  c.  44.  s.  3.)  there 
is  a  distinction  between  prior  and  subsequent  creditors ;  and  a  settle- 
ment by  a  person  not  indebted  at  the  time,  is  good  against  subsequent 
creditors,  unless  they  can  show  that  it  was  made  with  a  fraudulent 
intent.  Ibid.  [See  Sexton  v.  Wheaton,  8  Wheat.  Rep.  229.  HUdreth 
V.  Sands,  2  J.  C.  R.  35.  48,  49.] 

19.  The  proviso,  in  the  sixth  section  of  the  act  to  prevent  frauds, 
(sess.  10.  ch.  44.)  applies  to  the  second  and  third  sections,  (or  13  Eliz. 
c.  5.  and  27  Eliz.  c.  4.)  and  that  whether  the  conveyance  is  from  the 
fradulent  grantor  or  fraudulent  grantee.  Anderson  v.  Roberts  8f  Boyd, 
on  Appeal,  18  J.  R.  515.    Contra,  S.  C.  3  J.  C.  R.  371. 

20.  The  same  rule  of  construction  is  to  be  applied  to  both  sections, 
{second  and  third,)  or  statutes.  (13  Eliz.  ch.  5.  and  27  Eliz.  ch.  4.) 
Ibid.    Contra.  3  J.  C.  R.  371. 

21.  There  is,  therefore,  no  difference  between  a  deed  to  defraud 
creditors,  and  a  deed  to  defraud  subsequent  purchasers.  Ibid.  Contra. 
3J.C.  R.  371. 

22.  A  bonajide  purchaser,  therefore,  for  a  valuable  consideration, 
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without  notice  of  the  fraud,  whether  he  purchases  from  the  firaoduleot 
grantor,  or  the  fraudulent  grantee,  is  protected  by  the  proviso  in  the 
statute ;  such  fraudulent  conveyance  not  being  absolutely  void,  but 
voidable  only  at  the  instance  oi  the  party  aggrieved.  Bnd.  Contra. 
S.  C.  3  J.  C.  R.  371.  And  see  Sherry  V.  ^rd«n,  IJ.  C.  R.  361.  S. 
C.  on  Appeal,  12  J.  R.  536.  Sands  v.  HUdrethj  on  Appeal,  14  J. 
R.  499. 

23.  The  purchaser  from  the  fraudulent  grantee,  however,  must  be 
prior  in  time  to  the  purchaser  from  the  fraudulent  grantor,  or  to  a 
sale  on  execution,  at  the  suit  of  a  creditor.     Rid. 

24.  A  deed  fraudulent  in  faet^  is  absolutely  void,  and  is  not  per- 
mitted to  stand  as  a  security  for  any  purpose  of  reimbursement  or  in- 
demnity ;  aliterf  where  it  is  constructively  fraudulent.  Boyd  v.  Dun- 
lap,  1  J.  C.  R.  478. 

25.  Where  a  deed  is  sought  to  be  set  aside  as  voluntary  and  frau- 
dulent against  creditors,  and  there  is  not  sufficient  evidence  of  fraud  to  in 
doce  the  Court  to  avoid  it  absolutely,  but  there  are  suspicious  circum- 
stances BA  to  tbeadeqoacy  of  the  consideration,  and  fairness  of  the  trans- 
action, the  Court  will  not  set  aside  the  conveyance  altogether ;  but 
will  permit  it  to  stand  as  security  for  the  sum  actually  paid.     Ibid. 

26.  And  where  the  plaintiff  was  a  purchaser  at  a  sheriff's  sale, 
under  a  judgment,  the  Court  gave  the  defendant  his  election  to  pay 
the  amount  of  the  judgment,  interests  and  costs,  and  take  a  convey- 
ance from  tbe  plaintiff;  or,  in  default,  to  deliver  up  the  deed  to  be 
cancelled,  on  receiving  from  the  plaintiff  the  sum  acttially  advanced 
by  the  defendant.     Ibid. 

27.  There  is  a  difference  between  an  active  interference  of  the  Court, 
to  compel  a  party  to  reconvey  or  surrender  a  deed,  and  its  refusing  to 
aid  a  party  who  seeks  a  specific  performance  of  a  contract.  If  actual 
fraud  be  not  proved,  the  Court  will  not  set  aside  the  title,  but  will 
either  make  it  subservient  to  the  equity  of  the  case,  or  leave  the  party 
complaining  to  his  remedy  at  law.     Ibid, 


II.  TSiists  and  assignments,  for  the  benefit  of  creditors ;  and  agreements 
between  debtor  and  creditor. 

28.  Collateral  securities  to  creditors,  are  considered  as  trusts,  for 
the  better  protection  of  their  debts,  and  equity  will  see  that  their  in- 
tention is  fulfilled.     Moses  v.  Murgatroyd,  1  J.  C.  R.  119. 

29.  Assignments  of  personal  property  by  a  debtor,  in  insolvent  cir- 
cumstances, and  who  has  stopped  payment,  to  secure  a  particufaar 
creditor  for  existing  claims  and  engagements,  as  wdl  as  for  future 
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advances  and  responsibilities,  if  made  bonajidej  and  where  there  is  no 
reason  to  doubt  the  honesty  and  fairness  of  the  transaction,  will  be  deem- 
ed valid.     Hendricks  v.  Robinson,  2  J.  C.  R*  283. 

30.  Where  F.,  a  debtor  in  embarrassed  ciccumstances,  made  an 
assignment  (absolute  on  the  face  of  it)  of  personal  property  to  W.,  a 
creditor,  as  security  for  a  new  loan  of  money,  and  for  existing  claims, 
and  also  for  his  indemnity  against  existing  and  future  engagements, 
especially  all  such  as  should  arise  in  the  management  of  the  property 
assigned ;  andW.,  for  the  purposes  of  the  assignment,  effected  a  loan  of 
money  of  P.,  on' condition  of  guarantying  to  him  a  debt  due  to  him 
from  F.,  to  be  paid  out  of  the  proceeds  of  the  property  so  assigned  : 
Heldf  that  P.,  by  lending  his  money  to  W.  on  this  guaranty,  acquired 
an  equitable  lien  on,  and  was  entitled  to  be  paid  his  debt  out  of,  the 
proceeds  of  the  property  in  the  hands  of  W.,  in  preference  to  other 
creditors.     Ibid. 

31.  A  creditor  to  whom  his  debtor  had  assigned  property,  as  secu- 
rity for  advances  and  responsibilities,  with  an  agreement  that  if  the 
property  was  not  redeemed  within  a  certain  time,  the  assignee  might, 
after  the  expiration  of  the  time  limited,  sell  the  property,  for  his  in- 
demnity ;  and  might,  with  the  assent  of  the  debtor,  become  the  pur- 
chaser thereof,  and  of  all  the  equitable  or  residuary  interest  of  the 
debtor,  at  a  fair  and  adequate  valuation :  Held,  that  such  purchase, 
if  made  bona  jide^  and  without  intent  to  defraud  or  injure  creditors, 
will  be  valid,  not  only  against  the  debtor,  but  against  all  other 
persons.    Ibid. 

32.  Though  assignments  in  trust,  with  a  power  of  revocation,  may 
be  good  in  family  settlements,  yet  a  power  reserved  by  a  debtor  in 
an  assignment  of  his  property  to  pay  the  trustees  and  certain 
other  creditors,  to  revoke,  alter,  or  add  to  the  trusts,  and  to  appoint 
new  trustees,  renders  the  assignment  fraudulent,  and  void.  Riggsv. 
Murray,  2  J.  C.  R.  676. 

33.  But  it  is  considered  fraudulent  only  as  regards  judgment 
creditors,  or  such  as  are  taking  measures  to  obtain  payment  of  their 
debts.     S.  C.  on  Appeal,  15  J.  R.  571. 

34.  The  trustees  under  such  a  deed  of  assignment,  being  also  creditors, 
were  decreed  to  account  for  the  property  received  by  fhem,  deducting 
their  commissions  and  charges ;  and  to  be  entitled  only  to  come  in 
pari  passu  with  the  other  creditors.     Ibid. 

35.  An  assignment  by  a  debtor  "  of  all  his  estate,  real  and  per- 
sonal, and  of  all  books,  vouchers,  and  securities  relative  thereto,"  in 
trust  for  the  benefit  of  all  his  creditors,  passes  all  his  estate  and  in- 
terest, equitable  and  legal ;  and,  therefore,  includes  stock  of  the  United 
States,  before  voluntarily  assigned  by  the  debtor,  when  insolvent, 
in  trust,  for  the  benefit  of  his  wife  and  children ;  and  the  trustees 
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under  the  volantary  settlement,  were  decreed  to  hold  the  stock  sab- 
ject  to  the  order  and  disposition  of  the  trustees  under  the  general 
assignment.     Bayard  v.  Hoffman,  4  J.  C.  ^R.  450. 

36.  An  assignment  by  a  debtor,  to  trustees,  for  the  benefit  of  all 
his  creditors,  is  valid  without  the  previous  assent  of  the  creditMB. 
AtcoS  y.Mumford,  4  J.  C.  R.  622 

37.  But  where  the  assignment  is  made  directly  to  the  creditors, 
without  the  intervention  of  trustees,  the  assent  of  the  creditors  is  re- 
quisite to  give  validity  to  the  deed  of  assignment     Ibid. 

38.  Where  a  debtor  conveys  all  his  estate,  real  and  personal,  m 
trust,  for  all  his  creditors,  such  trustee  is  considered  as  a  bona  Jide  . 
purchaser.     Dey  v.  Dunham,  2  J.  C.  R.  182. 

39.  Though  there  is  a  schedule  annexed  to  the  assignment  in  trust, 
which  mentions  that  the  title  to  the  land  was  in  the  defendant,  (the 
grantee  in  the  original  deed,)  and  that  he  held  it  as  collateral  security, 
to  pay  certain  notes,  this  is  not* sufficient  notice  to  the  trustee.    Ibid. 

'  40.  A.,  on  the  23d  olMarth,  1798,  assigned  property  to  B.,  m  trust, 
for  B.  and  other  creditors,  with  power  of  revocation,  and  to  appoint  new 
trusts ;  and  on  the  24th  of  JIfarcA,  J798,  the  21st  o(  March,  1799,  and 
The  22d  of  March,  l'^99,  he  executed  other  assignmenu  to  B.,  all  in 
relation  to  the  same  subject,  and  reserving  the  like  power  of  revocatioo, 
&c.,  and  on  the  21st  of  May,  1800,  he  executed  an  irrevocable  deed 
toB.,in  trust;  A.  was,  afterwards,  declared  a  bankrupt  under  the  law 
of  the  United  States,  and  his  assignees  filed  a  bill  against  B.,  to  set 
aside  the  several  assignments,  and  for  an  account  of  the  property  re- 
ceived by  him :  Held, '  that  although  the  revocable  deeds  might 
have  been  avoided  by  a  person  previously  obtaining  a  title  firom  A., 
yet,  that  the  deed  of  the  21st  of  May,  ISOO,  was  valid,  and  might  be 
taken  in  connexion  with  the  first  deed,  and  the  intermediate  deeds 
laid  out  of  view;  and  that,  therefore,  the  assignees  of  the  bank- 
rupt, whose  title  had  subsequently  accrued,  could  not  impeach  it; 
and  that,'  taking  all  the  deeds  together,  as  parts  of  one  dransaction, 
the  four  first  deeds  could  only  be  regarded  as  voidable  by  creditors, 
and  as  no  rights  of  creditors  had  intervened,  they  were  capable  of 
confirmation,  and  were,  in  fact,  confirmed  by  the  deed  of  1800.  Jlficr- 
rayy.Riggs,  on  Appeal,  15  J.  R.  671.  Contra,  S.  C.  2  J.  C.  R.  566. 
*41.  A  reservation  in  an  assignment  by  a  creditor,  in  trust,  to  pay 
debts,  of  a  sum  sufficient  for  the  maintenance  of  the  assignor,  does 
not  render  the  assignment  void ;  though  in  case  of  a  deficiency,  the 
creditor's  are  entitled  to  have  the  part  reserved  applied  in  satisikclioii 
of  their  debto.     Ibid. 

42.  Acreditorisnot  allowed  to  make  it  a  condtKonof  a  loan,tlMtltfie 
shall  receive  a  compensation  for  his  services  in  procuring  the  money; 
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aa  the  allowing  of  rack  a  demaod  has  a  tendency  to  usury  and  op- 
pression.    Bine  V.  Hardy^  IJ.  C.  R.  6. 

43.  And  if  the  amount  of  such  compensation  is  included  in  the  se- 
curity for  the  loan,  the  Court,  will,  on  the  debtor  paying  bto  Court 
the  amount  reported  by  a  Master  to  be  due,  after  deducting  the  sum 
charged  for  such  services,  grant  an  injunction  to  stay  any  proceed* 
log  on  the  mortgage  security.     Ibid. 

44.  The  borrower  must  pay  the  actual  expenses  of  the  writings,  or 
preparing  the  securities.     Ibid. 

45.  If  one  of  several  joint  malcers  of  a  promissory  note  dies  solvent^ 
said  the  survivors  are  insolvent,  the  estate  of  the  deceased  is,  in  equity, 
chargeable  with  the  payment  of  the  note.  Jtnkim  v.  De  Choott  on 
Appeal,  1  C.  C.  £.  122. 


III.  Of  the  order  and  manner  in  which  debts  shall  be  paid^  and  diffisr* 
ent  liens  enforced;  of  preferences  between  creditors j  and  the 
distribution  of  assets  between  them. 

46.  If  a  fimd  for  tlie  payment  of  debts  be  created  by  an  order  or 
decree  of  Chancery,  and  creditors  come  in  to  avail  themselves  of  it^ 
they  will  be  paid  pari  passu  j  or  on  the  footing  of  equality.  Codwise 
V.  Oelston^  on  Appeal,  10  J.  R.  507.  But  where  the  law  gives  a 
priority,  equity  will  not  destroy  it ;  and  especially  where  legal  assets 
are  created  by  statute,  as  in  case  of  judgments,  they  remain  such,  though 
the  creditor  is  obliged  to  go  into  Chancery  for  assistance,  and  the  le^ 
gal  priority  will  be  protected  and  preserved.    Ibid. 

47.  The  regular  coarse  is  for  the  Master  to  examine  and  report  on 
the  priority  of  tiie  several  judgments ;  but  where  a  creditor  applies  by 
petition^  and  not  by  bill,  so  as  to  bring  in  the  other  judgment  creditors, 
the  Master  must  determine  the  priority  by  the  records^  and  cannot  re- 
sort to  proof  oKuiiiIe,  unless  it  be  the  voluntary  confession  of  any  prior 
judgment  creditor,  that  his  debt  has  been  satisfied.     Ibid. 

48.  Where  a  debtor  was  surrendered  into  custody  of  the  sheriff  by 
bis  bail,  and  6.,  a  judgment  creditor,  consented  to  his  discharge  from 
prison,  and  the  debtor  had  made  an  assignment  of  property  in  trust  for 
6.  and  certain  other  creditors :  HeU^  that  the  discharge  of  the  debtor 
from  imprisonment,  on  the  surrender  of  his  bail,  was  no  satisfaction  of 
the.debt,and6.  was  not  bound  to  make  an  election  between  bis  judgment 
and  the  assigmeat,  but  might  insist  on  the  lien  of  his  judgment,  and 
was  entitled  to  the  benefit  of  it,  and  to  be  paid  out  of  the  fund  arising 
from  the  sale  of  the  real  estate  of  the  debtor,  and  to  a  priority  of  satis* 
faction  before  die  other  general  creditors.     Ibid. 

49.  in  equity,  the  rule  of  distribution  is  equality,  and  creditors  are 
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paid  pari  passu^  in  rateable  proporiion.    Riggs  v.  Murray^  2  J.  C. 
K.  576 

50.  The  law  recognises  no  distinction  among  creditors,  or  of  such 
as  are  honorary  or  privilegedy  and  to  be  paid  before  others.     Ibid. 

51.  The  personal  estate  of  an  intestate  is  the  primary  fund  for  the 
payment  of  debts ;  and  is  first  to  be  resorted  to  by  the  creditor. 
M'Kay  V.  Green,  3  J.  C.  R.  66. 

52.  The  trustee  under  an  assignment  fraudulent  and  void,  though 
he  be  a  creditor,  will  be  ordered  to  account  for  all  the  property  re- 
ceived under  the  assignment,  with  interest,  deducting  his  commissions 
and  costs ;  and  must  come  in,  part  passu^  with  the  other  creditors,  for 
his  rateable  proportion  of  the  debtor's  estate.  Riggs  v.  Murray j  2  J. 
C.  R.  676. 

53.  G.  assigned  a  cargo  and  the  proceeds,  tac.  to  K.  in  trust,  for  the 
benefit  of  K.  and  M. ;  but  was  to  be  first  secured  and  satisfied  for  his 
advances  to  G.,  to  enable  him  to  pay  certain  bills  accepted  by  htm, 
drawn  and  negotiated  by  M.,  to  pay  for  the  cargo,  he.  G.  and  K. ,  after- 
wards, with  the  assent,  as  they  alleged,  of  the  agent  of  M.,  but  without 
the  knowledge  or  assent  of  M.,  cancelled  the  deed  of  assignment, 
which  was  dated  the  7th  of  February^  aqd  eiecuted  another  deed 
of  assignment,  on  the  28th  o(  February^  to  K.  and  S.  in  trust,  to  pay 
M.  and  K.  and  certain  otbeV  creditors  ^lamed  therein ;  and  in  case 
the  fund  proved  insufficient  to  pay  all  the  debts  specified,  that 
then  it  should  be  distributed  rateably,  between  M.,  K.,  and  the 
other  creditors  named,  in  proportion  to  their  respective  demands  ; 
and  the  fund  eventually  proved  insufficient  to  pay  all  the  debts 
specified  in  the  second  assignment :  Heldj  that  the  cancelling  of 
the  first  assignment,  by  G.  and  K.  was  fraudulent,  as  regarded  the 
plaintifi*,  M.,  who  was,  therefore,  entitled  to  the  full  benefit  of  that 
assignment,  and  must  be  first  and  exclusively  paid  his  whole  demand 
out  of  the  fund  ;  and  that  the  second  assignment,  so  far  as  it  was  incon- 
sistent with  the  first,  or  as  to  the  right  of  the  plaintifi*  to  be  first  paid, 
was  void.     Messonier  Sf  Kauman  v.  Gomperis^  3  J.  C.  R.  3. 

64.  Where  there  is  no  bankrupt  law,  the  principle  of  which  is 
equality  among  creditors,  an  insolvent  debtor  may  prefer  one  creditor 
to  another,  but  such  preferences  are  to  be  viewed  with  jealousy,  and 
should  be  strictly  construed,  so  as  to  guard  against  abuse  and  fraud. 
Riggs  V.  Murray,  2  J.  C.  R.  676. 

66.  A  debtor  may  give  preferences  to  some  of  his  creditors,  when 
no  legal  lien  intervenes,  and  when  it  is  done  fairly  and  from  honest 
jnotives.  M^Menomy  v.  Murray,  3  J.  C.  R.  436.  S.  P.  M^Mftnowiy 
V.  Roosevelt,  3  J.  C.  R.  446.  fVUliams  v.  Broum^  4  J.  C.  R.  682. 
Murray  v.  Riggs,  on  Appeal,  16  J.  R.  671. 

56.  As,  where  a  debtor,  in  insolvent  circumstances,  confesses  a 
judgment  in  favour  of  a  particular  creditor,  for  a  debt  justly  due,  the 
judgment  creditor  will  retain  his  priority.  Williams  v.  Browne  4  J. 
C.  R.  682. 
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57.  If,  however^  the  debtor  causes  the  judgment  so  confessed  to  be 
made  ase  of  for  his  own  purposes,  as  to  effect  a  sale  and  change  of 
his  property,  which  is  sold  at  a  great  sacrifice,  and  purchased  in  by 
the  debtor,  the  Court  will  interfere,  and  will  either  allow  tiie  other 
creditors  to  redeem  it  at  the  price  it  sold  for,  or  direct  it  to^e  resold 
for  their  benefit,  as  to  any  surplus  beyond  that  price.     Ibid. 

58.  M.  &.S.,  partners  in  trade,  being  greatly  indebted  in  the  Uni' 
ted  States  and  in  Europe^  on  the  2d  of  December ^  1799,  conveyed 
certain  lands  to  B.,  in  trust,  for  the  security  and  payment  of  certain 
European  and  German  creditors,  until  they  were  paid,  or  S.  should  be 
absolutely  exonerated  and  discharged  therefrom  by  the  said  creditors, 
and  their  demands  transferred  to  M.  alone,  or  S.  be  otherwise  exone- 
rated or  discharged  therefrom  ;  and  after  the  said  debts  should  be  sa- 
tisfied or  the  said  S.  be  so  discharged  and  released,  then  in  trust  for 
M.*-M  h  S.,  having  committed  an  act  of  bankruptcy  in  Jti/y,  1800, 
were  duly  discharged  under  the  bankrupt  law  of  the  United  States  : 
Held^  that  this  was  a  valid  deed,  and  that  the  discharge  of  S.  from  the 
partnership  debts  under  the  bankrupt  law,  was  not  a  fulfilment  of  the 
condition  on  which  the  trust  for-  the  German  creditors  was  created. 
M'Menomy  v.  Murray,  3  J.  C.  R  435. 

59.  A  suit  hy  one  creditor  against  an  Aeir,  and  a  decree  for  the  sale 
of  the  assets  descended,  will  enure  for  the  benefit  of  all  the  creditors, 
and  draw  the  dis  tribution  of  the  assets  to  this  Court.  Thompson  r. 
Brownj  4  J.  C.  R.  619.  And  it  is  the  same,  in  a  suit  against  ex- 
ecutors or  adminstrators.     Ibid. 

60.  Though  it  is  the.  favourite  policy  of  the  Court  of  Chancery  to 
distribute  the  assets  of  a  debtor  equally  among  all  his  creditors, 
pari  passu ;  yet,  when  a  judicial  preference  has  been  established,  by 
the  superior  leg<il  diligence  of  any  one  creditor,  that  preference  will 
be  preserved,  in  the  distribution  of  the  assets.  M^DerUutt  v.  Strongs 
4  J.  C.  R.  687. 

61.  A  decree  in  this  Court,  is  equivalent  to  a  judgment  at  law,  and 
if  prior  in  time,  is  first  to  be  paid.  Thompson  v.  Brown^  4  J.  C.  R. 
619. 

62*  And  from  the  date  of  the  decree,  and  a  due  disclosure  of  the 
assets,  an  injunction  will  be  granted,  on  the  motion  of  either  party^  to 
stay  all  proceedings  of  the  creditors  at  law.     Ibid. 

63.  Upon  the  usual  decree  to  account,  in  a.  suit,  by  one  or  more 
creditors,  against  an  executcr  or  administrator,,  either  separately 
for  themselves,  or  specially  in  behalf  of  themselves  and  all  other 
creditors  who  will  come  in  and  contribute,  be,  the  decree  is  for  the 
benefit  of  all  the  creditors,  and  in  the  nature  of  a  judgment  for  all ; 
and  all  the  creditors  are  entitled,  and  should  have  notice  for  that  pur- 
pose, to  come  in  and  prove  their  debts  before  the  Master;  and,  they 
are  to  be  paid  rateably,  after  judgment  creditors  are  satisfied,  with- 
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out  preference,  or  regard  to  the  legal  priority  of  specially  over  simple 
contract  creditors.     JTiompson  v.  Braun^  4  J.  C.  R.  619. 

64.  But  creditors  will  not  be  restrained  fvom  proceedbg  at  law» 
merely  on  a  bill  being  filed  in  this  Conrt,  against  an  executor  or  ad- 
ministrate ;  and  a  judgment  at  law,  obtained  before  a  decree  in  this 
Conrt,  will  be  protected  in  its  priority.     Ibid. 

65.  The  doctrine  of  equitable  assets,  by  which  all  the  creditors  are 
paid  pari  pasiUj  is  not  affected  by  the  statute ;  (sess.  36.  ch.  93. 
1.  N.  L.  R.  36.)  for  the  omission  of  the  4th  section  o(  the  EBgliih  sU- 
tute,  (3  W.  and  M.  c.  1 14.)  which  excepts  devises  of  lands  to  pay 
debts,  does  not  vary  its  construction.  Benstm  v.  Le  Ray,  4  J.  C.  R. 
681. 

66.  A  devise  of  all  the  testator's  estate,  real  and  personal,  in  tnut^ 
to  pay  debts  and  to  distribute  the  residue,  places  the  asseti  under  the 
jurisdiction  of  this  Court.  Ibid.  And  the  Court  will,  therefore,  en- 
join a  suit  at  law,  brought  for  the  purpose  of  gaining  a  preference  over 
other  creditors.     Ibid. 

67.  A  judgment  creditor  is  not  entided,  in  equity,  to  enforce  pay* 
ment  of  his  judgment  against  the  land  of  a  subsequent  purchaser,  as 
long  as  there  is  sufficient  property  of  the  debtor  remaining  unsold,  to 
satisfy  thejudgment.     CUnoet  v.  Dic&eiwon,  5  J.  C.  R.  335. 

68.  The  creditor,  in  such  case,  is  entitled  to  resort  to  the  land  pur- 
chased of  ihe  debtor,  to  the  extent  only  of  so  much  of  his  debt  as  may 
remain  unpaid,  after  the  estate  of  the  debtor  has  been  exhausted.    Ibid. 

90.  The  plaintiff  purchased  two  lots  of  lanJ  of  V.,  against  whom 
there  was  an  existing  judgment.  All  the  real  estate  of  V.  (the  resi- 
due of  which  was  more  than  sufficient  to  satisfy  the  judgment)  was 
sold  subject  to  all  incumbrances,  under  a  subsequent  judgment  and 
execution  thereon,  under  which  the  two  lots  of  land  were  sold  to 
the  defendant,  who  made  improvements  thereon,  and  sold  one  of 
the  lots :  Held,  that,  though  the  Court  would  have  interposed  and 
prevented  the  sale  of  the  two  lots  of  the  plaintiff,  if  he  had  applied  in 
due  season,  for  that  purpose ;  yet,  as  he  knew  of  the  sale,  at  the  time, 
and  delayed  four  years,  before  he  filed  a  bill  for  relief,  the  Court  re- 
fused to  disturb  the  sale,  or  to  direct  a  reconveyance  of  the  lots  to 
him ;  but  the  defendant  was  ordered  to  pay  the  plaintiff,  as  an  equita- 
ble indemnity,  under  the  circumstances  of  the  case,  the  sum  for  which 
the  lots  were  sold,  with  interest  from  the  time.     Ibid. 

70.  Where  a  creditor  has  a  lien  on  two  funds,  out  of  which  be  can 
satisfy  his  debt,  and  a  subsequent  creditor  has  a  lien  on  one  of  them 
only,  the  first  creditor  must  resort  to  the  fund  which  the  second  ere* 
ditor  cannot  touch,  in  order  that  the  second  creditor  may  avail  him- 
self of  bis  only  security,  provided  it  can  be  done  without  injury  to 
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the  prior^treditor,  or  impairing  his  righto.  Evertson  v.  Booths  on 
Appeal,  19  J.  R.  486.  S.  P.  Dow  v.  Shaw,  4  J.  C.  R.  17. 
Mawley  v.  Mancius,  7  J.  C   K.  174.  184. 

71.  But  where  the  sufficiency  of  the  fand  to  which  the  junior  cre- 
ditor cannot  resort  is  doubtful,  or  the  prior  creditor  refuses  to  run 
the  hazard  of  obtaining  satisfaction  of  bis  debt  out  of  that  fund,  equity 
will  not  take.from  him  any  part  of  his  security,  unless  his  debt  is  paid. 
Evertson  v.  Booth,  19  J.  R.  486. 

72.  And  if  the  first  creditor  has  a  judgment  against  A.  and  B., 
and  the  second  creditor  a  judgment  against  B.  only ;  the  second  cre- 
ditor cannot  compel  the.  first  to  take  the  land  of  A.  only  ;  it  not  ap- 
pearing whether  A-  or  B.  ought  to  pay  the  debt  due  to  the  first  cre- 
ditor ;  nor  any  equitable  right  shown  in  B.,  to  have  the  whole  debt 
charged  on  A.  alone.     Dorr  v.  Shaw,  4  J.  C.  R.  17. 

73.  A  judgment,  or  other  security,  maybe  taken  and  held  for  future 
advances  and  responsibilities.  Brinckerhoff  v.  Warren,  5  J.  G.  R. 
320. 

74.  But  t^  seems,  that  advances  made,  or  responsibilities  incurred, 
after  a  subsequent  judgment  has  intervened,  will  not  be  covei^ed  by 
the  prior  judgment.     Ibid. 

75.  Where  a  creditor  has  separate  judgments  against  each  of  the 
two  partners,  the  partnership  property  will  be  bound  to  the  same  ex- 
tent as  if  the  amount  of  both  judgments  had  been  included  in  a  joint 
judgment  against  both  partners.     Ibid. 

76.  Where  there  are  two  judgment  creditors,  one  of  whom  holds 
personal  property  of  the  debtor,  as  collateral  security,  the  Court  will 
not  confine  him  to  the  personal  property,  or  restrain  him  from  pro- 
secuting his  remedy  under  the  judgment,  until  such  personal  property 
is  exhausted,  or  the  rights  concerning  it  are  first  settled,  if  he  offers  to 
substitute  the  other  judgment  creditor  in  his  place,  on  being  paid  the 
amount  of  his  debt.     Ibid. 

77.  A  voluntary  conveyance,  made  by  a  debtor,  of  his  real  estate, 
oh  a  nominal  consideration,  in  trust,  to  sell  the  same,  and  out  of  the 
proceeds  to  pay  all  his  creditors  who  should  come  in  and  prove  their 
debts,  and  execute  releases  of  their  demands,  is  fraudulent,  and  not 
entitled  to  a  preference  over  a  previous  judgment  entered  by  con- 
fession on  a  warrant  of  attorney,  though  without  a  specification  of  the 
particulars,  as  required  by  the  statute;  (sess.  41.  c.  259.  s.  8.)  for 
such  judgment  is  good  against  the  debtor  himself,  and  is  fraudulent 
only  as  respects  bona  fide  judgment  creditors,  and  bona  fide  purchasers, 
that  is,  purchasers  in  the  usual  and  popular  sense  of  the  term,  as  dis- 
tinguished from  creditors.     Seaving  v.  Brinckerhoff,  5  J.  C.  R.  329. 

78.  Where  a  creditor  takes  from  his  debtor  a  bond,  or  sealed  note, 
and  a  warrant  of  attorney,  to  confess  judgment  thereon,  as  security 
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for  moneys  lent  and  advanced  to,  and  responsibilities  incurred  for  his 
debtor,  he  cannot,  afterwards,  resort  to  ^p  action  of  assumpsit  on  an 
implied  or  verbal  promise  of  payment  or  indemnity,  but  must  look  to 
his  securities  alone.     Roosevelt  v.  Mfirk,  6  J.  C.  R.  266. 

79.  Where  the  plaintiff,  whose  personal  property  had  been  seized 
tinder  an  execution  against  him,  for  about  600  dollars,  and  a  sale  of 
it  forced  with  great  rigour  and  oppression,  by  the  deputy  sheriff, 
acting  in  concert  with  the  creditor,  who  was  the  chief  bidder  at  the 
sale,  was  induced,  in  order  to  avoid  a  sacrifice  of  his  whole  property, 
to  yield  to  the  demands  of  the  creditor,  and  to  give  him  a  bond  and 
mortgage  for  2500  dollars,  so  as  to  cover  not  only  the  amount  of  the 
execution,  but  also  a  debt  due  to  the  creditor  from  the  son  of  the 
plaintiff,  who  was  insolvent,  the  sale  was  declared  oppressive  and 
illegal;  and  the  bond  and  mortgage,  as  having  been  unduly  and 
fraudulently  obtained,  were  directed  to  sttand  as  security  only  for  the 
amount  of  the  execution  with  interests  and  costs.  JVeilson  v.  McDo- 
nald, 6  J.  C.  R.  201. 


IV.  Insolvent  debtors  ;  their  discharge  under  the  statute. 

80.  A  discharge  under  the  insolvent  act,  passed  ^pril  12th,  1813, 
(sess.  36.  ch.  98.)  is  not  a  bar  to  a  suit  here,  upon  a  contract  made, 
or  debt  contracted,  between  parties  in  another  state,  and  residing  there 
at  the  time.     JHKcA:*  v.  Hotchkissy  7  J.  C.  R.  297. 

81.  A  discharge  under  the  insolvent  act,  from  debts  contracted 
within  the  state,  after  the  passing  of  the  a^  t,  is  valid  ;  the  act,  in  such  case, 
being  prospective  in  its  operation,  is  considered  constitutional.     Ibid. 


DEED. 


I.   Construction  ;  validity^  and  operation  of  deeds. 
II.  Execution  and  delivery  of  a  deed. 
III.  Voluntary  deeds. 


I.  Construction  ;  naliditff^  and  operation  of  deeds. 

1 .  It  is  a  general  principle,  in  the  construction  of  deeds,  or  written 
instruments,  that  a  p^iHicuIar  specification  will  exclude  things  not  spe- 
cified.    AtcoH  v.  Trustees  of  Huntington,  1  3.  C.  R.  183. 
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3.  Declarations  of  the  intention  or  understanding  of  a  grantor,  dif* 
ferent  from  the  intent  apparent  on  the  face  of  the  deed,  or  of  conditions 
annexed  to  it,  to  be  effectual,  must  be  made  at  the  time  of  executing 
it.     Souverbye  v.  Arden^  1  J.  C.  R.  240. 

3.  Plate,  used  in  the  family,  passes  under  a  deed  or  devise  of 
**  household  goods  and  furniture."     Bunn  v.  fVinihrap^  1  J.  C.  R.  329. 

4.  Where  a  deed  in  fee  contained  a  reservation  of  the  right  of  "  cut* 
ting  and  hewing  timber,  and  grazing,  in  the  woods  not  appropriated  or 
fenced  in :"  Held^  that  the  right  reserved  ceased  as  soon  as  the 
premises  were  fenced  in  by  the  grantee ;  especially,  where  it  appeared 
that  the  premises  had  been  enclosed  for  above  thirty  years,  and  the 
right,  during  that  period,  had  not  been  claimed  or  exercised.  Ten- 
brook  V.  Livingston^  1  J.  C.  R.  357. 

5.  Where  a  deed  has  been  duly  executed  and  delivered,  a  subsequent 
surrender  or  destruction  of  it,  will  not  devest  the  estate  conveyed  by  it. 
mckoUon  V.  Hcdsey,  1  J.  C.  R.  417. 

6.  A  deed  false  in  a  material  point,  is  not  entitled  to  full  credit* 
Wendell  v.  Van  Remselaer,  1  J.  C.  R  352. 

7.  A  mistake  in  drawing  a  deed  must  be  clearly  proved.  Souverbye 
V.  Arden,  1  J.  C.  R.  140. 

8.  A  recital  in  a  deed,  founded  in  mistake,  and  untrue  in  fact,  will 
not  be  allowed  to  operate,  by  way  of  estoppel,  to  exclude  the  truth 
satisfactorily  shown  to  the  Court.  Stougkton  v.  Lynch,  2  J.  C.  R« 
210. 

9.  Where  a  sheriff's  deed,  by  mistake,  did  not  include  all  the  parcel 
of  land,  or  whole  premises  advertised  and  intended  to  be  sold,  and  the 
defendant  in  the  execution,  and  all  parties,  supposed  the  deed  comprised 
the  whole,  and  the  plaintiff  bid  and  paid  a  price  accordingly,  and  took 
possession  of  the  whole,  the  defendant  was  perpetually  enjoined  from 
prosecuting  an  ejectment  at  law  to  recover  the  part  not  included  in  the 
deed,  and  was  decreed  to  release  to  the  plaintiff  all  his  title  to  it. 
De  Riemer  v.  Cantillon,  4  J.  C.  R.  85. 

10*  A  general  recital  in  a  deed  does  not  conclude  a  party,  though 
the  recital  of  a  particular  fact  may  estop  him.  Huntington  v.  Havens^  6 
«l.  \jm  JlV.  2o. 

11.  A  recital  cannot  control  the  plain  words  in  the  granting  part  of 
a  deed.    Ibid. 

12.  As,  where  a  deed  of  assignment  by  a  debtor  in  trust  for  credi- 
tors, recited  that  the  debtor  was  desirous  to  convey  his  property  to  se- 
cure three  of  his  creditors,  by  name,  in  full,  and  the  residue  for  the 
benefit  of  other  creditors ;  and  in  the  body  of  the  deed  it  was  express* 
ed  to  be  in  trust  to  pay  and  satisfy  those  three  creditors,  and  three 
others,  also  named,  and  the  residue  to  be  divided  among  the  other  credi- 
tors :  Held,  that  the  three  creditors,  named  in  the  recital,  were  onljr 
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entitled  to  be  paid  rateably  with  the  three  other  creditors  named  in  the 
body  of  the  deed,  in  proportion  to  their  demands.     Ibid. 

13.  E.,  a  soldier,  entitled  to  a  lot  of  land,  as  a  military  bounty,  in 
1785,  before  the  patent  issued,  by  agreement,  sold  the  lot  to  S.,  and 
bound  himself  to  execute  a  conveyance ;  S.  sold  and  assigned  the  lot, 
bond,  be.,  in  1789,  to  V.,  who,  in  1790,  by  indorsement,  sold  and  as- 
signed  the  same,  and  all  his  right,  title  and  interest  in  the  land,  he.  to 
jC.y  to  whom  he  delivered  the  original  bond  and  agreement  and  dis- 
charge of  the  soldier,  and  the  patent  issued  in  his  name  :  Held^  that 
although,  for  want  of  words  of  inheritance,  the  assignment,  in  law, 
transferred  only  an  estate  for  life;  yet,  as  it  was  clearly  the  intention  of 
the  parties  to  convey  the  whole  estate,  a  trust  estate  in  fee  was  to  be 
considered  as  created  and  conveyed ;  and  the  Court  would,  therefore, 
decree  an  adequate  legal  conveyance  in  fee,  according  to  the  inten- 
tion of  the  parties.     Higginbotham  v.  Burnet,  5  J.  C.  R.  184. 

14.  A  defective  conveyance  by  a  person  seized  in  fee  at  the  time,  i& 
good  so  as  to  bind  the  lands  conveyed  in  the  hands  of  the  grantor  and 
his  heirs.     Wadsworth  v.  WendeU,  5  J.  C.  R.  224. 

15.  Such  a  conveyance  is  good,  also,  against  a  subsequent  purchas- 
er with  notice  of  the  prior  defective  conveyance.    Ibid. 

16  As,  where  a  soldier,  entitled  to  military  bounty  land,  under  the 
several  acts  of  the  Legislature,  by  an  instrument  in  writing,  purporting 
to  be  under  his  hand  and  seal,  but  to  which  no  seal  was  affixed,  for  a 
valuable  consideration,  sold,  quitclaimed,  and  confirmed  unto  the  plain- 
tiff, his  heirs  and  assigns,  for  ever,  all  his  right,  title,  claim,  and  de^ 
mand  to  and  for  all  the  land  to  which  he  was  entitled,  he.  with  cove- 
nant for  further  assurance,  (no  patent  having  then  been  issued  for  the 
land,)  which  instrument  of  conveyance  was  duly  deposited  in  the  office  of 
the  clerk  of  the  county  of  Ononefagfa,  on  the  29th  ofJlpril^  1795,  pursuant 
to  the  act  of  the  8th  of  January ^  1794,  and,  afterwards,  on  the  8ih  of 
March,  1799,  was  duly  proved  ;  and  the  same  grantor,  on  the  25th  of 
October,  1796,  executed  a  deed  in  fee  of  the  same  land  to  P.,  under 
whom  the  defendant  claimed  title :  Held,  that  although  the  first  instru- 
ment, for  want  of  a  seaJ,  was  defective  as  a  legal  conveyance,  yet  it 
passed  all  the  right  and  interest  of  the  grantor,  in  equity,  the  omission 
of  the  seal  being  a  mistake,  and  contrary  to  the  express  intention  of  the 
parties.    Ibid. 

17.  But  the  deposit  of  the  instrument  in  the  clerk's  office,  of  the 
county  tit  Onondaga,  pursuant  to  the  **  act  for  registering  deeds  and  con- 
veyances relative  to  the  military  bounty  lands,"  passed  January  S, 
1794,  (sess.  17.  ch.  1.)  and  the  act  to  amend  the  same,  passed  March 
27, 1794,  (sess.  17.  ch.  44.)  was  not  legal  notice  to  subsequent  purchas- 
ers, nor  equivalent  to  a  registry  of  the  deed ;  and  P.  was  not, 
therefore,  chargeable  with  notice  of  the  prior  conveyance ;  and  the 
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plaintiff  was  not  entitled  to  relief  against  P.,  or  to  a  decree  for  a  release 
rom  him  of  his  claim  and  title.  S.  C.  on  Appeal,  20  J.  R.  659. 
Contra,  5  J.  C.  R.  224. 


II.  Execution  and  delivery. 

18.  If  at  the  time  of  executing  a  deed,  there  was  no  delivery  or  in- 
tention to  deliver,  these  are  facts  which  should  be  explicitly  proved 
by  the  grantor.     Soaverbye  v.  Arden^  1  J.  C.  R.  240. 

19.  If  a  deed  has  been  duly  delivered  in  the  first  instance,  the  sob- 
sequent  custody  of  it  by  the  grantor  will  not  destroy  the  effect  of  the 
delivery.     Ibid. 

20.  A  deed  may  be  delivered  to  a  third  person,  as  the  servant  or 
bailee  of  the  grantee,  and  such  delivery  is  good.     Ibid, 

21.  If  a  deed  be  duly  executed  and  delivered,  in  the  first  instance, 
so  as  to  take  effect,  any  subsequent  delivery  is  of  no  avail.     Ibid. 

22.  A  deed  may  be  delivered  by  words,  or  acts,  without  words,  and 
the  delivery  may  be  either  to  the  grantee  or  to  a  third  person,  without 
any  special  authority,  for  the  use  of  the  grantee.  Verplanck  v.  Stert^^ 
on  Appeal,  12  J.  R.  636. 

23.  Where  a  deed  was  deposited  by  the  grantor  with  W.  as  an  et- 
erowy  to  be  delivered  to  the  grantee,  on  his  producing  a  mortgage  ex- 
ecuted and  recorded,  and  a  certificate  of  the  Clerk  of  no  incumbrances 
on  record,  and  W.,  on  receiving  the  mortgage  and  certificate  of  regis- 
try, kc.  delivered  the  deed  to  the  grantee,  and  the  grantor  received 
the  mortgage  from  W.,  and  treated  it,  afterwards,  as  a  valid  mortgage ; 
he  was  held  to  be  concluded  from  denying  the  delivery  of  the  deed, 
on  the  ground  that  the  wife  of  the  mortgagor  had  not  acknowledged 
the  mortgage,  and  that  the  mortgage  was  erroneously  registered. 
Frost  V.  Beekman,  1  J.  C.  R.  288. 

24.  The  deed,  in  such  case,  was  held  to  be  well  delivered  to  the 
grantee,  the  condition  on  which  it  was  to  have  been  delivered  having 
been  performed  ;  and  the  deed  related  back,  so  as  to  give  effect  to 
an  intermediate  conveyance  by  the  grantee  to  C.  Beekman  v.  Frosty 
on  Appeal,  18  J.  R.  544.     S.  C.  1  J.  C.  R.  288. 

25.  Such  deed  takes  effect  only  from  the  time  of  the  performance 
of  the  condition,  and  the  actual  delivery  to  the  grantee;  except  incase 
where  a  relation  back  to  the  first  delivery  is  necessary  to  give  effect 
to  the  deed,  or  to  the  intermediate  conveyance  of  the  grantee;  but  not 
as  between  third  persons.    Ibid. 

26.  Where  a  deed  of  marriage  settlement  was  executed  in  the  pre- 
sence of  witnesses,  and  laid  on  the  table,  and  the  marriage  took  place 
immediately  after,  in  the  presence  of  the  witnesses,  and  the  deed^ 
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witbovt  any  other,  or  more  formal  delivery,  was  taken  op  by  the  wife, 
the  cestui  que  trusty  and  kept  in  her  possession  until  her  death :  Heldy 
that  this  was  a  good  and  valid  deed.  Methodist  Episcopal  Church  v. 
Jaques,  1  J.  C.  R.  450.     S.  C.  on  Appeal,  17  J.  R.  548. 


III.  Voluntary  deeds.  # 

37.  A  voluntary  actual  transfer,  by  deed,  of  a  chattel  interest,  is 
valid,  as  between  the  parties,  without  any  consideration  appearing. 
Btffifi  V.  Winthrop,  1  J.  C.  R.  329. 

28.  A  voluntary  deed  of  settlement  fairly  made,  is  always  binding 
in  equity,  upon  the  grantor,  unless  there  is  clear  and  decisive  proof, 
that  he  never  parted,  or  intended  to  part,  with  the  possession  of  the 
deed ;  and  if  he  retains  it,  there  must  be  other  circumstances,  beside 
the  mere  fact  of  his  retaining  it,  to  show  that  it  was  not  intended  to  be 
absolute.     Souverbye  v.  ArdeUf  I  J.  C.  R.  240. 

29.  Whether  a  voluntary  conveyance,  by  a  father,  in  affluent  cir- 
cumstances, and  not  indebted,  in  trust,  for  the  use  of  his  daughters 
for  lifoy  and  in  case  of  their  death,  for  their  children,  fairly  made, 
without  any  intention  to  deceive  or  defraud  any  person,  is  not  good 
against  a  subsequent  bona  fide  purchaser,  for  a  valuable  consideration, 
with  notice  of  such  prior  voluntary  deed  ?  Verplanck  v.  Sterry,  on 
Appeal,  12  J.  R.  536. 

SO.  A  voluntary  conveyance,  or  settlemeni,  though  retained  by  the 
grantor  in  bis  possession,  until  his  death,  is  good.  Bunn  v.  JVin" 
throp,  i  J.  C.  R.  329. 

\See  further,  as  to  voluntary  settlemente,  tit.  Debtob  aitd  Cre- 
DiTOB  I.    Husband  and  Wife.] 


DESCENT. 

)•  Where  the  legal  and  equitable  estate  in  land,  being  co-extensive, 
unite  ip  the  same  person,  the  equitable  is  merged  in  the  legal  estate, 
which  descends  according  to  the  rules  of  law.  JVichoUon  v.  Halsey, 
IJ.  C.  R.417. 

2.  Thus,  if  the  legal  estate  in  fee  descends  ex  parte  matemaj  and 
die  equitable  estate  in  fee,  ex  parte patema^ihe  equitable  estate  is  mer- 
ged in  the  legal,  and  both  go  in  the  line  of  descent  of  the  legal  estate. 
ibid. 
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3.  As,  where  A.,  having  paid  money  for  the  purchase  of  land,  died 
before  any  conveyance  was  made,  and  B.  afterwards  took  a  convey- 
ance of  the  land,  in  trust,  for  the  infant  daughter  of  A.,  to  whom  he 
afterwards  executed  a  deed  in  fee :  Held^  that  she  acquired  the  legal 
estate  by  purchase;  and  on  her  death,  without  issue,  the  estate  de- 
scended to  her  brothers  and  sisters  of  the  half-blood,  to  the  exclusion 
of  her  paternal  uncle.     Ibid. 


DEVISE, 

1.   Who  may  devise  ;  and  of  the  estate  or  interest  of  the  devisor. 
II.   Construction  of  a  devise,  as  to  what  passes ;  (a)  estate  taU, 
or  in  fee;  (b)  executory  devise;  (c)  tenancy  in  common,  or 
joint  tenancy. 
III.  Devise  of  lands  for  the  payment  of  debts  and  legacies. 


h  Who  may  devise  ;  and  of  the  estate  and  interest  of  the  devisor. 

1.  A  feme  covert  may  make  a  will  in  favour  of  her  husband  and  in 
execution  of  a  power  reserved  to  her,  while  sole,  over  her  separate 
estate.  Bradish  v.  Gxbbs,  3  J.  C.  R.  523.  [See  tit.  Will.  Husbaiip 
AND  Wife.] 

2.  A  testator  must  have  a  legal  or  equitable  title  in  the  land  devi>- 
sed,  at  the  time  of  making  the  will,  otherwise  nothing  passes  by  the 
devise.  A  subsequently  acquired  title  will  not  pass  by  it.  M'Kin' 
non  v.  Thompson,  3  J.  C .  R.  307 .  Livingston  v.  Jvewkirk,  3  J.  C.  R.  3 1 2. 

3.  To  give  effect  to  a  devise,  the  testator  must  not  only  be  seised  of 
the  land,  at  the  time  of  the  will,  but  he  must  continue  so  seised  to  the 
time  of  his  death.     Minuse  v.  Cox,  5  J.  C.  R.  441. 

4.  An  equitable  interest  in  lands,  founded  upon  articles  of  agree- 
ment for  the  purchase,  will  pass  by  a  subsequent  devise ;  and  if  there 
be  no  devise,  the  land,  in  equity,  descends  to  the  heir ;  and  the  execu- 
tor must  pay  the  purchase  money  for  the  benefit  of  the  heir.  lAving- 
ston  v.  Jiewkirk,  3  J.  C.  R.  312. 

5.  Where  a  devise  fails  for  want  of  a  title  in  the  devisor,  the  devisee 
will  not  be  relieved  out  of  other  parts  of  the  estate,  though  the  devisor 
had  a  judgment  which  was  a  lien  on  the  land  devised.    Ibid. 
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II.  Construction  of  a  devisef  as  to  what  estate  passes ;  (a)  estate 
tail^  or  in  fee  ;  (b)  executory  devise  ;  (c)  tenancy  in  comnunif 
or  joint  tenancy. 


(a)  Estate  tail,  or  in  fee. 

6.  T.,  by  his  last  will,  after  giving  to  his  nephews,  R.,  N.,  S.,  inc., 
each  1,000  pounds,  as  they  came  of  age,  devised  two  houses  and  lots, 
*^  with  every  right  agreeable  to  the  deeds  of  the  same,"  to  R.,  to  be 
delivered  to  him  as  soon  as  he  came  to  the  age  of  21  years;  and 
if  he  died,  ^'  before  he  came  of  age,  and  without  male  issue,"  he  de* 
vised  the  same  to  N.,  '^  to  be  delivered  to  him,  as  soon  as  he  comes  to 
the  age  of  21  years."  '<  The  first  possessor,  (R.,)  as  soon  as  his  first 
male  child  shall  come  to  the  age  of  21  years,  it  is  my  will  that  the 
right  of  the  said  houses,  be  to  him,  his  heirs  and  assigns  for  ever,  bat 
not  to  be  disposed  of  before  his  eldest  son  comes  of  age;  whoever  gets 
the  houses,  to  have  no  claim  to  the  1000  pounds,  before  left  him,  but  his 
share  to  be  equally  divided  with  the  other  legatees."  R.  arrived  at 
the  age  of  21  years,  but  had  no  issue  :  Held,  that  by  the  words,  ^'  dy- 
ing without  lawful  issue,"  R.  took  an  estate  tail,  by  the  English  law, 
which  was  converted  into  an  estate  in  fee  simple,  by  our  statute  ;  and 
that  the  fee  vested  in  R.,  on  his  attaining  the  age  of  21  years,  or  hav- 
ing male  issue ;  either  event  being  sufficient  for  that  purpose.  Roose- 
velt V.  Thurman,  1  J.  C.  R.  220. 

7.  The  clause  in  the  will,  that  the  first  taker  was  not  to  dispose  of 
the  estate,  before  his  eldest  son  came  of  age,  did  not  engraft  an  execu- 
tory devise  on  the  preceding  fee ;  but  was  intended  as  a  temporary  re- 
straint on  the  power  of  alienation,  and,  being  repugnant  to  the  nature  of 
the  estate,  was  void.     Ibid. 


m  (b)  Executory  devise. 

S.  Rents  and  profits,  as  well  as  the  estate  itself,  may  be  given  by 
way  of  executory  devise.     Rogers  \.  Ross,  4  J.  C.  R.  388. 

9.  The  rents  and  profits  may  accumulate  in  the  hands  of  the  heir 
at  law,  for  the  benefit  of  the  executory  devisee,  until  the  vesting  of  the 
estate,  Ibid.  Or  the  Court  may  appoint  a  receiver  for  that  purpose. 
Ibid. 

10.  The  heir  at  law  may  be  considered  as  a  trustee,  in  such  case, 
when  it  is  necessary  to  carry  the  intention  of  the  testator  into  effect. 
Ibid. 
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11.  By  a  devise  of  all  the  rest  and  residue  of  the  real  estate  of  the 
testator,  the  rents  and  profits^  from  the  testator's  death  to  the  time  of 
the  vesting  of  the  estate,' will  pass  ;  and  whoever  takes  the  legal  estate, 
in  the  mean  time,  will  be  answerable  for  the  rents  and  profits.    Ibid. 

12.  Where  the  executory  devisee  was  illegitimate,  and  it  did  not 
appear  that  the  testator  had  any  lawful  heir,  and  no  person  appeared  to 
claim  the  inheritance,  the  executor  of  the  testator  who  had  taken  pos- 
session of  the  real  estate,  and  was  appointed  guardian  of  the  executory 
devisee  and  received  the  rents  and  profits,  from  the  death  of  the  testa- 
tor to  the  happening  of  the  event  on  which  the  estate  was  to  vest,  was 
held  accountable  for  them  to  the  executory  devisee.     Ibid. 

13.  There  may  be  a  limitation  over  by  will  of  a  chattel  interest,  af- 
ter a  life  estate  therein.  Gillespie  v.  Miller ^  5  J.  C.  ,R.  21.  West- 
cott  V.  Cady,  6  J.  C.  R.  334. 

14.  A  legatee  in  remainder  aAer  an  estate  for  life,  may  call  on  the 
legatee  for  life,  for  an  inventory  of  the  property  to  be  filed.  Westcott 
V.  Cady.     5  J.  C.  R.  334. 

15.  Where  a  creditor  devised  his  house  and  lot  to  his  wife,  also^  all 
his  personal  property,  and  also,  all  the  rents  and  profits  of  the  house 
and  farm  at  N.,  for  her  support,  during  lier  natural  life  y  and  after  her 
decease,  he  gave  the  same  to  his  brother,  S.,  in  fee,  chargeable  with  cer- 
tain legacies :  HeU,  that  the  wife  took  the  use  only  of  the  personal  es- 
tate, which  went,  after  her  death,  to  the  testator's  brother.  Gillespie 
v.JMa/cr,  6J.  C.  R.  21. 

16.  Where  J.  S.  devised  lands  to  B.  for  life,  remainder  to  C.  in  fee, 
but  if  he  died  without  issue^  then  to  D.  in  fee  :  Held,  that  the  devise 
over,  could  not  take  effect  as  an  executory  devise,  but  created  an  es- 
tate tail,  which  was  turned  into  a  fee  simple  absolute,  by  the  statute. 
Burnett  v.  Denniston^  5  J.  C.  R.  35. 

See  further  J  tit.  Will  II. 


(c)  Tenancy  in  common^  or  joint  tenancy. 

• 
17.  A  testator  devised  all  the  rest  and  residue  of  his  estate  to  his 
bother  and  sister,  *'  to  them  and  their  heirs  for  ever,"  all  the  children  of 
his  said  brother  and  sister  to  have  an  equal  share  in  every  thing  left ; 
and  if  his  brother  died  without  children,  the  children  of  his  sister  should 
equally  enjoy :  Held,  that  the  brothers  and  sisters  took  as  tenants  in 
common,  not  as  joint  tenants.     Wtstcott  v.  Cady,  5  J.  C.  R.  334. 
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III.  Devise  of  land  for  the  payment  of  debts  and  legacies* 

18.  A  testator  bequeathed  legacies  to  each  of  his  seven  children, 
<'  to  be  paid  out  of  the  bulk  of  his  real  estate  ;"  and  if  the  executors 
found  that  the  estate  fell  short  of  the  legacies,  then  they  were  to  make 
an  abatement  in  proportion ;  and  he,  afterwards,  directed  that  so  much 
of  his  real  estate  as  should  be  necessary  to  furnish  the  sums  bequeath- 
ed, should  be  sold  at  public  auction,  when  the  children  should  attain 
full  age,  and  the  remainder  be  leased  by  the  executors ;  and  that  when 
the  youngest  child  arrived  at  full  age',  all  his  real  property  not  other- 
wise disposed  of,  should  be  sold,  and  the  proceeds,  with  the  amount  of 
personal  property,  be  divided  among  his  children,  be. :  Hdd^  that  the 
intention  of  the  testator,  as  collected  from  the  will,  was  that  his  execu- 
tors were  the  persons  to  sell ;  and  that  the  sole  acting  executor  had 
power  to  sell  the  real  estate  under  the  will.  Davoue  v.  Fanning^  2  J* 
C.  R.  252. 

19.  The  real  estate  is  not  charged  with  the  payment  of  legacies, 
unless  the  intention  of  the  testator  to  that  effect  is  expressly  declared, 
or  clearly  to  be  inferred  from  the  language  and  disposition  of  the  will. 
Lupton  V.  Lupton^2  J.  C.  R.  614. 

20.  The  usual  clause  devising  all  the  rest  and  residue  of  the  real 
and  personal  estate  not  before  devised,  is  not  sufficient  to  charge  the 
real  estate ;  nor  is  the  mere  direction  that  all  debts  and  legacies  are  to 
be  paid.    Ibid. 

21.  But  if  the  real  estate  be  devised,  "  after  payment  of  debts  and 
legacies,''  it  is  charged  with  the  payment  of  them.     Ibid. 

22.  A  devise  of  all  the  testator's  real  and  personal  estate  in  trust, 
to  pay  debts,  and  then  to  distribute  the  residue,  places  the  assets  un- 
der the  jurisdiction  of  this  Court.     Benson  v.  Le  Roy^  4  J.  C.  R.  651. 

23.  The  words  ^'  rents  and  profits,"  in  a  devise,  may  b^  so  construed 
as  to  authorize  a  sale  of  the  land,  when  necessary,  to  raise  a  sum  so  as 
to  effect  the  object  of  the  testator.  Schemerhorne  v.  Schemerhome, 
6  J.  C.  R.  70. 

24.  As,  where  J.  S.  devised  all  his  estate  to  his  wife,  for  life,  and, 
after  her  death,  to  his  son  A.  in  fee,  on  condition,  that  he  should  com- 
fortably maintain  N.,  (a  daughter  of  the  testator,  and  a  lunatic,)  da- 
ring her  life ;  and  if  A.  and  his  heirs  did  not  maintain  N.,  then  the  exe- 
cutors were  authorized  to  take  possession  of  the  land,  and  to  lease  it, 
or  by  any  other  means,  out  o(  the  profits  therefrom  arising,  to  support 
N.,  during  her  natural  life,  be.  The  heir  of  A.,  after  his^  death,  ha- 
ving refused  to  maintain  N. :  JEfeZd,  that  in  case  the  rents  and  profits 
proved  insufficient,  the  land  devised  might  be  sold  for  that  purpose. 
Ibid. 
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25.  A  devise  of  real  and  personal  estate  to  pay  just  debts,  does  not 
revive  a  deLi  barred  by  the  statute  of  limitations,  or  discharged  by  the 
bankrupt's  certificate.    Roosevelt  v.  JIfarAr,  6  J.  C.  R.  266. 

26.  A  devise  to  executors,  with  authority  to  sell  the  real  estate  of 
the  testator  for  the  payment  of  debts,  applies  as  well  to  a  joint  and 
several  bond,  executed  by  the  testator  as  surety  (or  his  co-obligors,  as 
to  any  other  debt    Berg  y.  Raddiff,  6  J.  C.  R.  302. 

\See  further,  as  to  the  construction,  republication  and  revocation  of 
wills,  tit.  Wills,  II.  UI.  IV.] 


DROWNED  LANDS  IN  ORANGE  COUNTY. 

The  commissioners  under  the  act  relative  to  draining  the  droutmed  lands 
in  Orange  County^  (stes^SO.  ch.  25.)  had  no  right  to  use  the  lands  of  a 
party,  or  to  remove  or  oestroy  his  property,  without  a  val^d  and  legal 
contract  with  him  fpr  that  purpose,  or  until  compensation  had  been  made 
to  him  according  to  the  act.    Phillips  v.  Thompson^  1  J.  C.  R.  132« 


ESCHEAT. 

1.  Where  land  escheats  by  reason  of  the  alienage  of  the  devisee, 
that  does  not  defeat  the  lien  of  creditors  existing  at  the  death  of  die 
devisor.    Mooers  v.  White,  6  J.  C.  R.  360. 

2.  Where  land  devised  to  an  alien,  after  the  death  of  the  devisor, 
was  taken  for  the  use  of  the  government,  and  the  damages  or  value  of 
the  land  were  assessed,  and  paid  into  Court :  Held^  that  the  creditors 
of  the  devisor  might  follow  the  proceeds  into  Court,  whose  jurisdiction 
over  the  application  of  the  money  was  not  affected  by  the  title  acru- 
ing  to  the  people  oC  the  State  by  escheat.    Ibid. 

3.  Though  an  alien  may  take  land  by  devise  or  purchase,  and  hold 
until  office  found,  yet,  if  he  dies,  the  land  escheats,  without  any  in- 
quest of  office,    loid^ 
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EVIDENCE, 

I.  Written  evidence ;  (a)  judgments  of  Courts  of  competent,  ea:- 
dusivcj  or  concurrent  jurisdiction  ;  [b)  judicial  proceedings  ; 
(c)  private  writings. 
n.  Parol  evidence  to  explain^  vary  or  contradict  written  instru- 
ments. 

III.  Of  witnesses^  their  competency  and  credit. 

IV.  Presumptive  evidence;  of  payment;  of  death  ;  of  property  ;  of 

a  grants  lease^  fyc. 


I.  Written  evidence ;  judgment  of  Courts  of  competent^  exclusive^  or 
concurrent  jurisdiction. 

1.  A  judgmeut  of  a  Court  of  competent  jurisdiction,  being  resjudi* 
Cata^  is  conclusive  and  binding,  in  all  otber  Courts  of  concurrent  juris- 
diction. Simpson  v.  Hart^  1  J.  C.  R.  91.  [iSee  the  same  case,  oa 
Jlppealf  in  which  this  principle  was  fully  admitted,  but  the  Court  of 
Errors  considered  the  decision  of  the  Court  of  law  upon  a  summary 
application  to  its  equity,  as  a  motion  for  a  set  off,  not  to  be  a  judg- 
ment, or  such  a  res  judicata  as  precluded  a  Court  of  Chancery  from 
examining  the  question  ;  and  especially  where  a  new  fact  is  disclosed, 
which  was  not  proved  to  the  Court  of  law.  S.  C.  14.  J.  R.  63. 
And  see  18  J.  R.  533,  534.] 

2.  A  decree  of  a  Court  of  competent  jurisdiction,  on  the  point  at 
issue  before  it,  can  only  be  reviewed  in  the  regular  course  of  appeal. 
Gelston  v.  Hoyt,  1  J.  C.  R.  543. 

3.  The  decree  of  a  Court  of  peculiar  and  exclusive  jurisdiction,  is 
conclusive  in  all  other  Courts.     Ibid. 

4.  As,  where  a  vessel  was  seized  and  libelled  in  the  District  Coart 
of  the  United  States^  as  forfeited,  for  being  fitted  out,  in  violation  of 
an  act  of  Congress,  to  be  employed  in  the  service  of  a  foreign  state, 
and  the  District  Court  dismissed  the  libel,  and  ordered  the  vessel  to  be 
restored  to  the  claimant,  and  refused  a  certificate  of  probable  canse 
of  seizure  :  Heldf  that  the  decree  was  conclusive  as  to  the  lawfulness 
or  unlawfulness  of  the  seizure,    fbid. 


(b)  Judicial  proceedings. 

5.  An  answer  of  one  defendant  in  Chancery  is  no  >evidence  against 
his  co-defendant.  Phcenix  v.  Assignees  oflngrahamj  on  Appeal,  5  J. 
R.  112. 
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^  6.  Aq  answer  to  a  bill  of  discovery  is  evidence  for  the  defendant, 
and  unless  disproved  by  two  witnesses,  must  prevail  against  the  allega- 
tions of  the  plaintiff's  bill.  Clason  v.  Morris^  on  Appeal,  10  J.  R^ 
524. 

7.  Where  there  is  a  general  denial  in  the  defendant's  answer,  which 
is  clear  and  distinct,  any  ambiguity  or  apparent  evasion  in  a  particular 
part,  will  not  vitiate  or  destroy  the  other  parts.     Ibid, 

8.  The  whole  answer  is  to  be  taken  together,  and  if  any  particular 
part  is  ambiguous,  it  ought  to  be  so  construed  as  to  comport  with  the 
general  denial.     Ibid. 

9.  A  plaintiff  cannot  read,  in  evidence,  his  own  answer  to  a  bill  of 
discovery  in  a  cross  suit,  unless  the  defendant  chooses  first  to  produce  it. 
PhUlips  v.  Thompson^  1  J.  C.  R.  131. 

10.  Where  the  facts  charged  in  a  bill  are  fully  denied  by  the  an- 
swer, there  can  be  no  decree  against  the  answer,  on  the  evidence  of  a 
single  witness  only^  without  corroborating  evidence  to  supply  the  place 
of  a  second  witness.     Smith  v.  Brushy  1  J.  C.  R.  459. 

11.  Where  an  answer  is  put  in  issue,  what  is  confessed  and  admitted 
need  not  be  proved  ;  but  where  the  defendant  admits  a  fact,  and  insists 
upon  a  distinct  fact  by  way  of  avoidance,  he  must  prpve  the  fact  so  in- 
sisted on  in  defence.  Hart  v.  Ten  Eyck^  2  J.  C.  R.  62.  [On  ap- 
peal, in  this  cause,  Ch.  J.  Spencer,  gave  a  different  opinion,  as  to  the 
latter  position,  in  which  a  majority  -of  the  Court  of  Errors,  concur- 
red  ;  but  as  the  case  was  expected  to  come  up  again,  and  the  reporter 
was  not  possessed  of  the  reasons  of  the  Court,  the  case  was  not  re- 
ported.] 

12.  Where  the  plaintiff,  in  his  bill,  inquired  as  to  the  consideration 
of  a  note,  but  not  as  to  usury,  and  the  defendant  in  his  answer  alleged 
usury  :  flis/et,  that  the  indorsement  of  the  note  by  the  party  y^d^s prima 
facte  evidence  of  an  adequate  consideration,  and  the  answer  of  the  de- 
fendant not  evidence  of  the  usury,  which  ought  to  be  proved.  Green 
V.  Hartf  on  Appeal,  1  J.  R.  580. 

13.  A  deposition  taken  in  an  ejectment  suit  at  law,  brought  by  the 
defendants  against  a  third  person,  as  tenant,  to  recover  the  land,  the 
subject  of  the  suit  in  Chancery,  is  not  admissible  evidence  against  the 
plaintiffs  in  equity ;  it  being  res  inter  alios  acta.  Roberts  v.  Ando'son^ 
3J.  C.R.  371. 


(c)  Pritate  writings. 

14.  A  deed  charged  in  the  bill,  and  admitted  in  the  answer,  may 
be  read  at  the  hearing,  without  having  been  made  an  exhibit  before  tbi^ 
Master.    Dey  v.  Dunham^  2  J.  C.  R.  182. 
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15.  Papers  or  writings  of  every  description,  may  be  proved  at  the 
hearihgy  and  the  witnesses  may  be  cross  examined,  at  the  discretion  and 
under  the  direction  of  the  Court.  Consequa  v.  Fanning^  2  J.  C.  R. 
481. 

16.  Bat  no  paper  can  be  proved  as  an  exhibit  at  the  hearing,  unless 
satisfactory  reasons  be  shown  to  the  Court,  why  it  was  not  regularly 
proved,  in  the  usual  way,  before  the  examiner.    Ibid. 

17.  A  receipt  for  money,  subsequently  discovered,  is  not  alone  suffi- 
cient to  open  a  verdict,  judgment,  award,  or  decree.  Todd  v.  Barlow^ 
2  J.  C.  R.  563. 


n.  Farol  eviderice,  to  explain,  vary,  or  contradict  written  instruments. 

18.  The  rule  that  parol  evidence  is  inadmissible  to  contradict  or 
substantially  vary  the  legal  import  of  a  written  agreement,  is  the 
same  in  Courts  of  law,  and  in  equity.  Stevens  v.  Cooper,  1  J.  C.  R. 
426. 

19.  Where  an  assignment  is,  on  the  face  of  it,  general,  yet,  if  it  be 
admitted  to  be  different  in  its  purpose,  or  for  a  specific  security,  parol 
evidence  is  admissible  to  show  the  real  intent  of  the  parties.  Moses 
V.  Murgatroyd,  1  J.  C.  R.  119. 

20.  Parol  evidence  is  inadmissible  to  supply  or  contradict,  en- 
large or  vary,  the  words  of  a  will,  or  to  explain  the  intention  of  the 
testator,  except  there  is  a  latent  ambiguity  arising  dehors  the  will,  as 
to  the  person  or  subject  meant  to  be  described,  or  to  rebut  a  resultbg 
trust.     Mann  v.  Executors  of  Mann,  1.  J.  C.  R.  231. 

21.  Declarations  of  the  intention  or  understanding  of  a  grantor, 
different  from  the  intent  apparent  on  the  face  of  the  deed,  or  of  con- 
ditions annexed  to  it,  to  be  effectual,  must  be  made  at  the  time  of  exe- 
cuting it.     Souverbye  v.  Arden,  1  J.  C.  R.  240. 

22.  If,  at  the  time  of  executing  a  deed,  there  was  no  delivery  of  it, 
or  intention  to  deliver,  these  are  facts  which  should  be  explicitiy 
proved  by  the  grantor.    Ibid. 

23.  Where  an  agreement  is  reduced  to  writing,  all  previous  negotia- 
tions resting  in  parol,  are  extinguished  by  the  written  contract,  and 
cannot  be  resorted  to,  to  help  out  or  explain  its  meaning.  Parkhurst 
V.  Van  Cortlandt,  1  J.  C.  R.  273. 

24.  A  contract  cannot  rest  pardy  in  writing  and  partly  in  parol ; 
and  where  9l  part  performance  is  set  up  to  take  the  case  out  of  the  sta- 
tute of  frauds,  the  party  is  not  allowed  to  resort  to  parol  evidence 
in  and  of  the  written  agreement.  Ibid.  [See  S.  C.  on  Appeal,  14  J. 
R.  15.  and  tit.  Agbsehent,  III.  34.    The  Court  of  Errors  held,  that 
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the  part  performance^  which  was  the  basis  of  the  claim  to  a  specific 
performance,  having  been  shown,  parol  evidence  might  be  connected 
with  the  written  memorandam,  for  Uie  purpose  of  making  out  the  con* 
tract,  under  the  circumstances  of  the  case.] 

25.  Parol  evidence  is  inadmissible  to  support  an  agreement  set  up 
in  contradiction  to  a  deed.    Moran  v.  Hays^  1  J.  C.  R.  339. 

26.  Where  no  trust  appears  on  the  face  of  a  deed,  nor  any  mani- 
festation or  evidence  of  it  by  writing,  parol  evidence  is  inadmissible 
to  show  the  trust.     Ihid.     [Unless  it  be  a  resulting  trust] 

37.  If  a  deed,  after  mentioning  a  specific  consideration,  adds,  *'  and 
for  other  considerations,"  it  seems,  that  parol  evidence  is  admissible 
to  show  what  were  those  other  considerations.  Benedict  v.  Ljfnchj  1 
J.  C.  R.  370. 

23.  Where  several  lots  of  land  are  mortgaged,  the  mortgagor,  or 
purchaser  under  him,  cannot  set  up  a  parol  agreement,  made  at  the 
time  of  the  mortgage,  that  in  case  the  mortgagor  sold  either  of  the 
lots,  the  mortgagee  should  release  the  lot  so  purchased  from  the  mort- 
gage, on  being  paid  a  certain  sum  per  acre,  by  the  purchaser.  StC" 
vens  V.  Cooper  J  1  J.  C.  R.  425. 

29.  Evidence  that  an  agre^mpnt  in  writing  concerning  lands  has 
been  discharged  by  parol,  is  good  as  a  defence  to  a  bill  for  a  specific 
performance,  but  is  totally  inadmissible  as  a  ground  to  compel  a  spe- 
cific performi^nce.    Ibid. 

30.  Parol  evidence  is  admissible  to  show  that  an  absolute  deed 
was  intended  as  a  mortgage,  or  that  the  defeasance  had  been  destroy- 
ed by  fraud  or  mistake.  Marks  v.  Pellj  I  J.  C.  R.  594.  See  4  J. 
C.  R.  167. 

•  31.  But  where  a  bill  was  filed  for  an  account  and  for  a  reccfhvey- 
ance,  thirty  years  after  the  deed  alleged  to  be  a  mortgage  was  given, 
during  all  which  time  the  defendant  had  been  in  possession,  parol 
evidence  of  the  mere  confessions  of  the  defendant,  seventeen  years  af- 
ter the  deed,  that  it  was  taken  as  a  security  for  a  debt,  are  not  suffi- 
cient.    Ibid. 

32.  A  resulting  trust  may  be  proved  by  parol.  Botsford  v.  Burr, 
0  J.  C.  R.  409. ;  and  that,  even  in  opposition  to  the  deed,  and  the  an- 
swer of  the  defendant  denying  the  trust.  OUlespie  v.  Moon,  ^  J.  C. 
R.  601. 

33.  But  where  a  deed  has  been  executed  pursuant  to  a  written  a- 
greement  between  the  parties,  parol  evidence  is  inadmissible  to  show 
a  resulting  trust    St.  John  v.  Benedict ,  6  J.  C.  R.  111. 

34.  If  tibe  party  who  sets  up  a  resulting  trust  has  paid  no  money,  he 
cannot  show,  by  parol  proof,  that  the  purchase  was  for  his  benefit. 
Botrford  V.  Burr  J  2  J.  C.  R.  409.  Parol  evidence  is  admissible  to  re- 
but a  resulting  trust.    Ibid. 

35.  Parol  proof  of  declarations  inconsistent  with  a  deed,  are  inad- 
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inissible.  Ibid.  "  There  is  nothing,"  observed  the  Chancellor^  in 
IRngv.  Baldwin,  (2  J.  C.  R.  557.)*'  more  dangerous  than  to  impair  the 
force  and  effect  of  solemn  contracts  in  writing,  by  careless,  idle,  and 
perhaps  unmeaning  conversation  ;  and  as  far  as  such  testimony  is  in 
contradiction  to  the  language  of  the  note  itself,  it  is  utterly  inadmissi- 
ble." 

36.  A  party  is  concluded  by  his  deed,  from  setting  up  a  different 
consideration,  except  upon  the  allegation  of  fraud,  mistake,  or  surprise. 
Ibid. 

37.  A  written  agreement  may  be  waived  by  parol.     Ibid. 

38.  Where  a  bill  is  filed  to  correct  an  alleged  mistake  in  a  con- 
tract or  agreement,  the  evidence  of  the  mistake  must  be  clear  and  cer- 
tain. Executors  of  Getmnn  v.  Beardsley,  2  J.  C.  R.  274.  Gillespie 
V.  Moon,  2  J.  C.  R.  585.  Lyman  v.  United  Insurance  Company,  2. 
J.  C.  R.  630. 

39.  Equity  relieves  against  a  mistake,  as  well  as  against  fraud,  in 
a  deed  or  contract  in  writing ;  and  parol  evidence  is  admissible  to 
prove  the  mistake,  though  it  is  denied  in  the  answf^r ;  and  this,  either 
where  the  plaintiff  seeks  relief  affirmatively,  on  the  ground  of  the 
mistake,  or  where  the  defeudant  ^trt»  it  up,  as  a  defence,  to  rebut  an 
equity.     Gillespie  v.  Moon,  2  J.  C.  R.  585.  ' 

40.  And  it  seems,  that  a  party  may  show  a  mistake  in  an  agree- 
ment of  which  he  seeks  the  specific  performance.  Ibid.  Especially 
where  the  contract  is  imperfect,  in  the  first  intance,  without  referring 
to  facts  aliunde.     Keisselbrack  v.  Livingston,  4  J.  C  R.  144. 

41.  As,  where  there  was  an  agreement  to  execute  a  lease  for  three 
lives,  containing  the  usual  clauses,  restrictions  and  reservations 
contained  in  leases  given  by  the  defendant,  it  being  necessary  to  ascer- 
tain, by  proof  dehors  the  agreement,  what  were  the  usual  clauses,  &c. 
in  such  a  lease  :  Held,  that  it  was  open  to  the  plaintiff,  also,  to  show, 
by  parol  proof,  that  it  was  agreed  and  understood,  at  the  time,  that 
a  particular  reservation  was  not  to  be  inserted  in  the  lease  which  the 
defendant  was  to  execute.     Ibid. 

4  J.  Parol  evidence  to  correct  a  mistake  is  admissible  as  well  in  fa- 
vour of  the  plaintiff  as  the  defendant.     Ibid. 

43.  A  mistake  was  rectified  after  seven  years  acquiescence.  Gilles- 
pie V.  Moon,  2  J.  C.  R.  685.  [It  was  refused  by  Lord  Harduncke, 
only  after  a  lapse  of  44  years,  and  where  there  was  a  purchaser  with- 
out notice.     Ibid.     Ambl.  101.] 

44.  In  all  these  cases  of  proof  of  a  mistake  in  a  deed,  the  evidence 
must  be  of  the  clearest  and  most  satisfactory  nature,  not  only  of  the 
mistake  itself,  but  of  the  real  ngreement  between  the  parties.  Ibid. 
Lyman w  Unitrd  Insurance  Company,  2  J.  C.  R.  630.  Souverbye  v. 
Arden,  1  J.  C.  R.  240. 


GENERAL  INDEX.— Etidenee.  79 

45*  li  seems,  that  parol  evidence  of  con/esWon^  or  declarations  o(  ih^ 
defendant,  as  to  the  mistake,   made  thirteen  years  before,  if  uncorro- , 
borated  by  other  facts  or  circumstances,  will  not  be  sufficient.    CHilespie 
V.  Moony  2  J.  C.  R.  286. 

46.  Where  a  trustee  for  an  infant,  in  1799,  agreed  to  sell  200  acres 
of  land,  (part  of  a  lot  containing  250  acres,)  and  executed  a  deed  to  the 
purchaser,  (a  tenant  on  the  lot  J  which  described  the  premises  by  metes 
and  bounds,  "  containing  200  acres,  more  or  less,"  and  the  bounds 
included  the  whole  lot,  or  250  acres;  and  the  trustee  died  in  1814, 
without  having  taken  any  measures  to  have  the  mistake  corrected, 
though  she  expressed  her  intention  to  do  so ;  and  the  cestui  que  trust, 
immediately  after  her  death,  filed  a  bill  for  relief  against  the  mistake  : 
Decreed,  that  the  vendee  recoovey  to  the  plaintiff  the  50  acres,  with- 
out any  allowance  for  valuable  improvements  made  thereon,  they  be- 
ing made  after  the  vendee  knew  of  the  mistake,  and  had  declared  his 
intention  to  take  advantage  of  it.     Ibid. 

47.  Parol  evidence  is  admissible  to  show  that  a  mortgage  only,  not 
an  absolute  sale,  was  intended  ;  and  that  the  defendant  had  fraudulent- 
ly attempted  to  convert  the  loan  into  a  sale.  Strong  v.  Stewart,  4  J. 
C.  R.  167.    See  Marks  v.  Pell,  I  J.  C.  R.  694- 


III.  Of  witnesses,  their  competency  and  credit. 

48.  Proof  taken  in  a  cause  must  be  pertinent  to  the  issue ;  secundum 
allegata.  Underhillv.  Van  Cortlandt,  2  J.  C.  R.  339.  [See  James  v. 
M^Kernon,  on  Appeal,  6  J.  R  543.] 

49.  Declarations  of  a  person,  not  a  party  in  interest,  nor  a  party  to 
the  suit,  and  who  is  a  witness  in  tlie  cause,  are  not  admissible  in  evi- 
dence.    Phillips  V.  Thompson,  J  J   C  R   131. 

50.  A  husband  cannot  be  a  witness  for  or  agains>  his  wife.  SteW' 
art  v.  Stewart,  7  J.  C.  R.  22. 

51.  The  evidence  of  a  single  witness  only,  wii!<out  any  corrobora- 
ting circumstances  to  supply  the  place  ofa  second  witness,  cannot  pre- 
vail against  the  answer  denying  the  facts  rharcff'd  m  the  bill.  Smith  v. 
Brush,  1  J.  C.  R.  459.     Hart  v.  Ten  Eyck,  2  J.  C  R.  92. 

62.  A  person  convicted  of  perjury,  but  afterwards  pardoned  by  the 
Governor,  is,  notwithstanding,  an  incompetent  witness.  Hollridge  v. 
Gillespie,  2  J.  C.  R.  35. 

53.  Where  land  was  held  in  trust  for  G.,  for  life,  with  power  to  her 
to  dispose  of  the  same  among  her  children,  a  son  of  G.  is  a  competent 
witness  for  the  plaintiff,  in  a  suit  to  recover  part  of  the  trust  estate,  sold 
in  violation  of  the  trust.     Murray  v.  Winter,  2  J.  C.  R.  155. 

54.  A  party  to  a  negotiable  instrument  is,  after  it  has  been  discharged, 
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a  competent  witness  to  show  usury  in  the  transactioD.  Dunham  v. 
Dey,  2J.C.  R.  192. 

55.  If  a  cross  bill  contains  a  charge  of  fraudulent  misconduct  in  ar- 
bitrators, but  no  such  allegation  is  made  in  the  answer  to  the  original 
bill,  though  by  a  general  order  of  the  Court,  the  depositions  taken  in 
the  original  suit  are  allowed  to  be  read  in  the  cross  suit ;  yet  such  parts 
of  those  depositions  as  relate  to  fraudulent  misconduct  not  charged  in 
the  original  suit  in  which  they  were  taken,  will  be  suppressed.  {7n- 
derhittv.  Van  Cortlandt,  2  J.  C.  R.  339. 

56.  It  seems^  that  the  testimony  of  an  arbitrator  is  not  admissible  to 
impeach  his  award.     Ibid. 

57.  Proof  taken  in  a  cross  suit  will  not  be  allowed  to  be  read  at  the 
bearing  in  the  original  cause,  unless  the  parties,  by  themselves,  or  by 
their  privies,  or  representatives,  are  the  same  in  both  causes.  Ferine 
V.  Swaine,2  J.  C.  R.  475. 

£8.  A  defendant,  who  appears  to  have  no  interest  in  a  cause,  but  is 
made  a  party,  pro  forma  only,  may  be  examined  as  a  witness  for  his 
co-defendant,  notwithstanding  the  plaintiff  has  filed  a  replication  to  the 
answer  of  such  defendant.     JS^rk  v.  Hodgson^  2  J.  C.  R.  550. 

59.  An  executor,  agdnst  whom  a  bill  has  been  taken  pro  confesso, 
in  a  suit  by  legatees,  is  a  competent  witness  for  the  other  defendants  or 
devisees.     Lupton  v.  Lupton^  2  J.  C.  R.  614. 

60.  It  seems f  that  a  guardian  ad  litem  is  a  competent  witness,  he  be- 
ing, at  most,  liable  only  for  costs,  which  are  not  of  course,  but  discre- 
tionary according  to  circumstances.     Ibid. 

61.  Whether  a  naked  trustee,  who  is  a  plaintiff,  can  be  a  witness, 
though  liable  for  costs  f     Cook  v.  Mandus,  5  J.  C.  R.  95. 

'  62.  Whether  a  party  charged  with  combining  with  others  in  a  fraud, 
against  which  relief  is  sought,  and,  therefore,  made  defendant,  but  no 
particular  relief  prayed  against  him,  may  be  a  witness  for  his  co-de- 
fendants, though  liablefor  costs?  Heilson  v. McDonald,  6  J.  C. R.  201. 

63.  A  person  who  has  fraudulently  acquired  a  title  to  land,  and 
fraudulently  conveyed  it,  though  by  a  mere  quit-claim  deed  with- 
out covenants,  is  not  a  competent  witness  for  his  grantee,  in  a  suit 
brought  against  him  by  a  person  claiming  it  as  a  bona  fide  purchaser. 
Roberts  v.Anderson^  3  J.  C.  R.  371. 

64.  The  rule  of  evidence  as  to  impeaching  the  credit  of  witnesses 
who  have  been  examined,  should  be  the  same  in  equity  as  at  law :  The 
inquiry  ought  to  be  general,  as  to  the  general  character  of  the  witness 
for  veracity.     Troup  v.  Sherwood^  3  J.  C.  R.  558. 

65.  But,  it  seems,  that  on  a  special  application  to  the  Court,  the  inqui- 
ry may  be  allowed  to  go  beyond  the  general  credit,  as  to  particular  facts 
ejecting  his  character,  provided  those  facts  are  not  material  to  the 
matter  in  issue  between  the  parties.    Ibid. 
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66.  A  defendant  who  is  charged  by  the  plaintiff  as  fraoduieutly  col- 
lading  with  his  co-defendant,  in  regard  to  the  transactions  sought  to  be 
impeached,  cannot  be  a  witness  for  his  co-defendant,  especially  when 
he  has  an  interest  in  the  cause,  arising  from  his  liability  for  costs,  and 
his  nkimate  responsibility,  if  the  chavge  is  proved.  WhifpU  v.  Lan* 
stii^,3J.  C.  R.  612. 

67.  And,  the  cause  having  been  referred  to  a  Master,  by  consent,  to 
take  an  account :  ffe/cf,  that  such  defendant  could  not  be  examined  be- 
fore the  Master,  even  as  a  witness  de  bene  esse.    Ibid. 

68.  Whether  a  guardian  .of  an  infant  party  is  a  competent  witness  ia 
the  cause  f     ^uere.     Trustees  of  Huntington  v.  MeoUy  3  J.  R.  566. 

[See  further,  as  to  the  examination  of  witnesses,  tit.  Practice.] 


IV*  Presumptive  evidence;  of  payment;  of  death;  of  property;  i)f  a 

grasUj  leasej  Sfc. 

69.  Presumptions,  arising  from  the  lapse  of  time  and  the  circum- 
stances of  the  case,  of  the  payment  of  a  debt,  are  allowed  as  much  in 
Chancery  as  in  a  Court  of  law.     Criles  v.  Baremore^  5  J.  C.  R.  545. 

70.  Presumptions  drawn  by  Cpuru  agaiost  stale  demands,  are 
founded  injustice  and  policy.     Ibid. 

71.  Presumptions  of  payment,  founded  on  lapse  of  time,  are  matter 
of  et^ence  ;  and  not,  in  most  cdses^proprio  jure^  matter  of  plea  in  bar. 
Ihid.     S.  P.  Livingston  v.  Livingston^  4  J.  C.  R.  267. 

'  72.  Where  a  defendant,  in  his  answer,  does  not  directly  insist  on 
the  presumption  of  payment,  but  declares  his  entire  ignorance  as  to 
the  fact,  and  insists  on  his  having  a  complete  title  to  the  premises 
mortgaged  to  secure  debts,  having  purchased,  bona  Jide^  from  the 
mortgagor,  without  notice,  Ssc.,  and  had  been  in  the  quiet  possession 
above  30  years :  HeU,  that  this  was  sufficient  to  entitle  him  to  raise 
the  objection,  at  the  hearing,  of  a  presumption  of  the  payipent  of  the 
mortgage  debt.     CHles  v.  Baremore^  5  J.  C.  R.  545. 

73.  Where  a  mortgage  had  been  executed  40  years,  and  there  was 
an  interval  of  35  years,  from  the  time  the  people  were  supposed  to  have  ac- 
quired an  interest  in  the  debt,  by  the  attainder  of  the  mortgagee,  to  the 
cofflmeneementof  the  suit,  and  no  interest  had  been  paid  or  demanded, 
the  mortgage  was  presumed  to  have  been  satisfied,  either  by  payment 
to  the  mortgagee  before  his  attainder,  or  to  the  proper  ogents  of  the 
State  afterwards.    Ibid. 

74.  If  a  mortgagee  has  never  entered  into  possession  of  the  pre- 
mises, and  no  interest  has  been  paid  for  twentgr  years,  the  ibortgage  is 
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not  evidence  of  a  subsisting  title.    Ibid.    And  see  Demurest  v.  ffyn- 
koopy  3  J.  C.  R.  129. 

75.  If  two  trustees  join  in  a  receipt  for  money,  it  is  a  presumptive 
evidence  that  the'  money  came  equally  into  the  possession  and  under 
the  control  of  both ;  and  there  must  be  direct  and  positive  proof  to 
rebut  such  presumption.     Monell  v.  Monell^  5  J.  C.  R.  283. 

76.  Where  there  is  fraud  or  collusion  between  the  executor  and 
debtor,  or  insolvency,  lapse  of  time  is  matter  of  evidence,  and  not  an 
absolute  bar^  and  may  be  set  up  in  the  defendant's  answer.  M^Dowl  v. 
Charles,  6  J.  C.R.  132. 

77.  A  bill  filed  in  1809,  for  an  account,  as  to  transactions  before 
and  at  the  commencement  of  the  revolutionary  war,  was  dismissed, 

on  the  ground  of  the  stateness  of  the  demand.     Ellison  v.  Moffat,  1 
J.  C.  R.  46. 

78.  In  a  suit  between  the  representatives  of  a  father,  and  the  repre- 
sentatives of  liis  son,  where  all  the  matters  in  controversy  were  re- 
ferred to  a  Master,  and  exceptions  taken  to  his  report,  because  certain 
charges  were  not  allowed,  the  Court  refused  to  allow  the  exceptions, 
as  the  transactions  were  very  stale  and  ancient,  and  most  of  them 
family  dealings  and  concerns,  and  the  parties  and  their  witnesses  bad 
been  fully  examined  before  the  Master.  Arden  v.  Ardeh,  I  J.  C.  R. 
313. 

79.  Lapse  of  time,  or  long  acquiescence  of  the  husband,  after  know- 
ledge of  the  adultery  of  the  wife,  without  any  disability  on  his  part  to 
sue,  will  be  a  bar  to  bis  suit  for  a  divorce.  fVUliamson  v.  fViUiamson^ 
1  J.  C.  R.  488. 

80.  Ignorance  in  a  family  of  the  existence  of  one  of  the  children, 
who  had  gone  abroad,  at  the  age  of  twenty-two  years,  and  had  not 
been  heai^  of  for  40  years,  is  sufficient,  with  other  circumstances,  to 
warrant  the  Court  or  a  jury  to  presume  his  death  without  issue. 
M'Comb  V.  Ogilvie,  6  J.  C.  R.263. 

81.  Where  a  farm  had  be«n  occupied  and  cultivated  for  above  80 
years,  during  which  time  the  d)*iginal  tenant  and  his  descendants  had 
uniformly  paid  rent  to  the  landlord,  built  bouses,  and  made  valuable 
and  permanent  improvements  on  the  premises :  Held,  that  a  lease  in 
fee,  at  the  acknowledged  rent,  was  to  be  presumed  to  have  been  origi- 
nally given.  Off  at  least,  that  there  was  an  agreement  for  a  lease,  under 
which  the  tenant  took  possession,  and  upon  the  faith  of  which  he  made 
his  improvements.  Ham  v.  Schuyler,  4  J.  C.  R»  1 .  Equity,  as  well  as 
a  Court  of  law,  may  make  such  a  presnifiption  from  length  of  time  and 
possession.     Ibid, 

82.  Where  a  person  having  the  legal  title  to  land,  but  in  trust 
for  the  defendants,  sold,  and  conveyed  his  right  and  title,  for 
a  valuable   consideration,    to  a  bona  fide  purchaser,    without  no- 
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tice,  who  remained   in  possession    18  years  before   his  death,  and 
devised  the  land  by  his  will  :  Held,    that  a^er  the  lapse  of  thirty 
years  from  the  date  of  the  deed,  there  being  no  evidence  of  its  being 
fraudulent,  the  devisees  of  such  purchaser  were  entitled  to  hold  the' 
land  discharged  from  the  trust.     Coxe  v.  Smithy  4  J.  C.  R.  271. 

83.  Where  the  defendant  admitted  the  original  covenant  to  pay. 
rent,  and  did  not,  in  his  answer,    pretend  payment:  Held,  that  he 
could  not  insist  on  the  lapse  of  time,  being  20  years  since  the  date  of 
the  covenant,  as   presnrtiptive  evidence  of  'payment.     Livingston  v. 
Livingston,  4  J.  C.  R.  287. 

84.  Where  there  was  a  perpetual  lease,  reserving  an  annual  rent, 
and  no  rent  had  been  demanded  for  forty-four  years  from  the  date  of 
the  lease :  JBisU,  that  the  lapse  of  time  was  sufficient  evidence  thai  the 
rent  had  been  extinguished  by  some  act  or  deed  of  the  party  entitled 
to  it.     Livingston  v.  Livingston,  4  J.  C.  R.  294. 

ISee  tit.  Length  of  Time  and  Possession.    Limitations.] 


EXECUTION. 

1.  Where  an  execution  has  been  paid,  a  sale  under  it  can  be  stopped 
by  an  order  of  a  Judge,  and  Chancery  will  not  interfere.  Lansing  v. 
EcUy,  1  J.  C.  R.  5Q.  , 

2.  A  mere  chose  in  action  cannot  be  taken  and  sold  in  execution. 
Per  Spencer,  Ch.  J.    Bogert  v.  Ferry,  on  Appeal,  17  J.  R.  350. 

3.  The  fourth  section  of  the  statute  of  uses,  (sess.  10.  ch.  37.)  ren- 
dering lands  liable  to  execution  against  the  cestui  que  use  or  cestui  que 
trust,  applies  only  to  those  fraudulent  and  covenous  trusts„in  which  the 
cestui  que  trust  has  the  whole  real  beneficial  interest  in  the  land,  and 
the  trustee  the  mere  naked  and  formal  legal  title.  Bogert  v.  Perry,  1  J. 
C.  R.  52.  S.  P.  on  Appeal,  17  J.  R.  350.  It  is  not  applicable  to  the 
case  where  a  person  enters  into  a  contract  for  the  sale  and  conveyance 
of  land  to  another,  and  the  vendee  pavs  part  of  the  consideration,  and 
enters  into  possession,  but  neglects  to  pay  the  residue  of  the  money ; 
for  the  vendor  is  not  considered  as  seised  to  the  use  of  the  vendee,  un- 
til the  whole  consideration  is  paid  ;  and  until  then  the  vendee  has  a  mere 
equitable  interest  on  which  a  judgment  is  not  a  lien,  and  which  cannot 
be  sold  under  an  execution.     Ibid. 

4.  A  judgment  at  law  is  not  a  lien  upon  a  mere  equitable  interest ; 
and  an  execution  under  it  will  not  pass  an  interest  which  a  Court  of 
law  cannot  protect  and  enforce.    Ibid. 
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5.  Where  a  tract  of  land  is  divided  into  separate  and  distinct  lots 
and  parcels,  it  is  the  duty  of  the  sheriff,  who  has  an  execution  against 
the  land,  to  sell  it  in  parcels,  and  not  the  whole  land  together-  Woods 
V.  MoneU,  1  J.  C.  R.  502. 

6.  But  to  set  aside  the  sheriffs  sale,  thf re  mast  be  satisfactory  evi- 
dence of  fraud  or  abuse  of  power  in  the  sheriff.     Ibid* 

7.  A  sheriff  ou'ght  not  to  sell  more  land  than  is  requisite  to  satisfy 
tlie  e^cecution  }  and  if  he  sell  a  whole  tract,  when  a  small  part  of  it 
would  be  sufficient,  or  probably  sufficient,  for  the  purpose,  it  is  a  fraud, 
and  the  sale  will  be  set  aside.  Ibid.  He  onght  net  to  sell  more  of  the 
defmdant's  property,  than,  in  the  exercise  of  a  sound  discretion,  would 
appear  sufficient  to  satisfy  the  debt,  if  the  part  selected  for  the  sale  can 
be  conveniently  and  reasonably  detached  from  the  rest,  and  sold  sepa- 
rately.    Tieman  v.  Wood,  6  J.  C.  R.  411. 

8.  Where,  on  an  execution  for  10  dollars  and  25  cents,  the  sheriff 
sold  two  lots  containing  together  446  acres,  a  moiety  of  which  belong- 
ed to  the  defendant,  and  was  worth  above  800  dollars,  for  the  sum  of 
13  dollars,  the  sale  was  set  aside  as  fraudulent  and  void.  Ibid.  And 
though  the  sheriff  was  not  guilty  of  intentional  fraud,  yet,  on  account  of 
bis  gross  negligence  and  abuse  of  his  trust,  he  was  decreed  to  pay  costs. 
Ibid. 

9.  Where  an  execution  has  been  acted  upon,  by  taking  the  proper- 
ty into  possesion,  or,  perhaps,  by  advertising  it  for  sale,  the  person 
who  began,  must  finish  it.    Ma$on  v.  Sudani^  2  J.  C.  R.  172-^180. 

10.  Before  the  statute,  (sess.  36.  c.  203.  s.  50.)  interest  could  not 
be  levied  by  execution  on  a  judgment,  nor  can  it  be  levied  on  a  judg- 
ment entered  up  previous  to  that  act    Ibid. 

1 1  •  The  interest  of  one  partner,  in  the  partnership  property,  may  be 
taken  and  sold  under  an  execution  at  law,  on  a  judgment  against  such 
partner,  for  his  separate  debt ;  and  equity  will  not  stop  such  execntion 
and  sale,  by  injunction,  uqtil  the  partnership  accounts  are  taken  and 
liquidated.    Moody  v.  Payne^  2  J.  C.  R.  548. 

12.  A  judgment  creditor,  other  than  the  mortgagee,  may  sell  the 
equity  of  redemption  on  execution.  Shotwell  v.  Wheeler^  3  J.  C.  R. 
275. 

13.  A  certiorari  is  not  a  supersedeas  to  an  execntion  already  execu- 
ted.    People  V.  Goodhue^  2  J.  C.  R.  200. 
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]*;XECUTORS  AND  ADMINISTRATORS. 

1.  Power  and  dutjff  and  haw  far  liable  for  the  acts  of  each  other. 
II.  (a)  Assets  Ugal  and  equitable^  howappUed;  {h)how  marshalled^ 
and  the  order  in  which  debts  are  to  be  paid  ;  (c)  by  descent  in 
the  hands  of  heirs  or  devisees. 

III.  Actions  by  and  against ;  account^  allovHsneesj  and  when  charged 

with  interest  and  costs. 

IV.  Administration^  when  and  to  whom  granted  ;  when  letters  may  be 

taken  outj  and  produced. 
V«  Distribution. 


I.  Power  and  duties  of  and  how  far  liable  for  each  other^s  acts. 

1.  A  devUe  to  execators  in  trust  for  C,  for  life,  and  if  C.  died 
without  issue,  then  remainder  over,  with  power  to  the  executors, 
''  to  sell  and  dispose  of  so  much  of  the  real  estate  as  should  be  ne- 
cessary to  fulfil  the  will,"  is  sufficient  to  authorize  executors  (the  per- 
sons in  remainder  being  infants)  to  execute  leases  for  years  of  the  real 
estate,  for  such  terms,  and  upon  such  conditions,  as  ar^  reasonable  and 
necessary  to  carry  into  effect  the  intention  of  the  testator^  expressed 
in  the  will.    Hedges  v.  Riker^  5  J.  C.  R.  163. 

2.  But,  without  resorting  to  such  power  as  was  necessarily  implied 
in  the  will.  Chancery,  having  a  general  Jurisdiction  over  the  property 
of  infants,  may  authorize  executors  to  make  such  leases,  with  consent 
of  the  tenants  for  life,  for  the  term  of  21  years,  or  building  leases,  as 
may  be  deemed  most  beneficial  to  the  interest  of  the  tenant  for  life, 
and  those  entitled  to  the  reversion  or  remainder  in  fee.     Ibid. 

3.  An  executor  is  not  allowed  to  use  the  assets,  and  retain  the  pro- 
fits arising  therefrom.  Brovm  v.  RickettSy  4  J.  C.  R.  303. ;  and  if 
be  uses  them  in  his  business  or  trade,  and  tlie  profits  are  unknown,  he 
must  pay  interest.     Ibid. 

4.  An  executor  cannot  buy  in  mortgages,  judgments  or  other  debts 
of  the  testator  for  his  own  benefit ;  nor  can  he  deal  or  traffic  with  the 
estate  for  his  own  emolument.   Van  Home  v.  Foada^  5  3.  C.  R.  388. 

5.  An  executor  or  administrator  cannot,  at  any  time^  ^^pply  to  the 
Surrogate  J  under  the  statute,  for  a  sate  of  the  real  estate,  on  the  ground 
of  a  deficiency  of  personal  assets,  but  must  make  bis  application  with- 
in a  reasotiable  time.  Mooers  v.  White^  6.  J.  C.  R,  360. ;  and  what 
is  a  reasonable  time  roust  be  determined  by  the  Surrogate,  in  his  discre- 
tion, under  the  circumstances  of  the  case.    Ibid. 

^.  It  seems  J  that  one  year  after  the  executor  or  administrator  has 
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entered  on  the  execution  of  bis  trust,  is  a  reasonable  tiiAe  within  which 
to  apply  for  a  sale  of  the  real  estate,  unless,  under  the  peculiar  cir- 
cumstances of  the  case,  the  Surrogate^  in  the  exercise  of  a  sound  discre- 
tion, should  think  it  consistent  with  the  spirit  and  policy  of  the  statnie, 
to  grant  the  application,  after  the  lapse  of  a  year.     Ibid. 

7.  That  the  debts  are  not  yet  due,  is  no  objection  to  an  application 
to  the  Surrogate,  for  a  sale  of  the  real  estate,  if  the  personal  estate  i^ 
not  sufficient  to  meet  the  debts.    Ibid. 

8.  An  heir,  or  purchaser,  or  person  interested  in  the  real  estate  of 
the  testator  or  intestate,  may  appear  before  the  Surrogate,  and  oppose 
the  application  of  the  executor  or  administrator  for  a  sale,  and  may 
interpose  the  statute  of  limitations.     Ibid, 

9.  Administration  extends  only  to  assets  of  the  intestate  within  the 
state  or  jurisdiction  where  it  is  granted.  Doolittle  v.  Lewis,  7  J.  C. 
R.  45.  And  see  Morrdl  v.  Dickey,  1  J.  C.  R.  163.  WHiiams  v.  Storrs, 
6  J.  C.  R.  363. 

10.  Where  a  person  named  as  executor  in  a  will,  but  who  ne- 
ver qualified  as  such,  took  possession  of  part  of  the  personal  estate  of 
the  testator,  and  paid  some  of  the#debu  :  Held,  that  these  acts  were 
proof  of  his  election  to  act  as  executor,  and  made  him  chargeable  as 
such.     Van  Home  v.  Fonda,  6.  J.  C.  R.  388. 

11.  If  two  executors,  or  trustees,  join  in  a  receipt  for  money,  it  is 
presumptive  evidence  that  the  money  came  equally  into  the  possession 
or  under  the  control  of  both  ;  and  there  must  be  direct  and  positive 
proof  to  rebut  the  presumption.    Monett  v.  MoneU,  6  J.  C.  R.  283. 

12.  If  one  executor  or  trustee  proves  that  his  joining  in  the  receipt 
was  necessary,  and  merely  formal,  and  that  the  money  was,  in  fact, 
paid  to  his  co-executor,  without  his  direction  or  consent,  and  that  it 
was  out  of  his  power  to  control  or  secure  the  'money,  he  will  not  be 
held  responsible  for  it.    Ibid. 

13.  Where,  by  any  act  or  agreement  of  one  executor  or  trustee, 
money  gets  hito  the  hands  of  his  co-executor,  or  co-trustee,  both  are 
answerable  for  it.     Ibid. 

14.  An  executor  is  not  responsible  for  a  devastavit  of  his  co-ex- 
ecutor, except  so  far  as  he  has  concurred  in  such  waste  or  misapplica- 
tion of  the  assets.     Sutherland  v.  Brush,  7.  J.  C.  R.  17. 


II.  (a)  Assets,  legal  and  equitable,  haw  applied ;  (b)  how  marshalled, 
and  the  order  in  which  debts  are  to  be  paid;  (c)  by  descent  in  the 
hands  of  heirs  or  devisees. 

(a)  Assets,  legal  and  equitable,  how  applied. 

15.  Assets  may  be  partly  legal  and  partly  equitable,  and  the  Court 


GENERAL  INDEX^-^-Exeeufors  and  AdminUtraton.        87 

will  discrimioate  id  the  distribution  of  them,  following  the  rule  of  law, 
as  to  the  legal  assets,  so  as  to  prevent  confusion  in  the  administration 
of  the  estate;  but  directing  the  equitable  assets  to  be  applied  rateably 
among  all  the  creditors,  without  preference.  Mo$es  v.  Murgatroyd^ 
IJ.C.  Itll9. 

16.  The  surplus  money  arising  from  the  sale  of  mortgaged  pre- 
mises, goes  to  the  heirs,  as  part  of  the  real  estate,  or  assets ;  and  where 
they  were  before  the  Court,  by  their  parent,  the  assets  were  ordered 
to  be  distributed,  as  equitable,  among  all  the  creditors,  pari  passu.  Ibid. 

17.  But  as  the  creditor  has  a  remedy  at  law  against  an  equity  of 
redemption,  it  is  questionable,  whether,  before  a  sale  of  the  mortgaged 
premises,  it  could  be  deemed  equitable  assets.    Ibid. 

18.  The  Court  refused  to  order  the  costs  of  the  administrator  of 
the  mortgagor,  on  the  sale  of  the  premises  mortgaged  in  fee,  to  be 
paid  out  of  the  proceeds  in  Court.     Ibid. 

19.  A  mortgage  interest,  before  foreclosure,  is  a  chattel,  and  per- 
sonal assets  belonging  to  the  executor,  v  Demarest  v.  fVynkoop,  3 
J.  C.  R.  146. 

20.  If  a  grandfather  de^ses  land  to  his  grandchild,  and  directs  the  rents 
smd  profits  thereof  to  be  applied  by  his  executors  to  the  education  of  such 
grandchild,  the  executors,  not  the  guardian  appointed  by  the  Surrogate, 
are  entitled  to  apply  the  rents  and  profits  according  to  the  direction  of  the 
will;  and  the  Court  will  not,  on  a  bill  filed  by  the  infant  and  his  guardian, 
direct  the  executors  to  pay  over  the  rents  and  profits  to  such  guardian ; 
but  leave  them  in  the  hands  of  the  executors,  until  the  infant  comes  of 
age.    Ftdlerton  v.  Jackson^  5  J.  C.  R.  376. 

21.  If  one  of  three  joint  makers  of  a  promissory  note  dies  solvent, 
and  the  two  surviving  makers  are  insolvent,  equity  will  direct  the 

Sayroent  of  the  note  out  of  the  assets  of  the  deceased.    Jenkins  v. 
h  Groat,  on  Appeal,  1  C.  C.  £.  122. 

32.  A  bona  fide  purchaser  is  not  answerable  for  the  application, of 
the  proceeds  of  the  sale  of  personal  property  by  an  executor  or  ad- 
ministrator.    Field  V  Schiefftlin,  7  J.  C.  R.  150. 

23.  The  mere  knowledge  of  the  purchaser  that  the  property  mis- 
applied was  assets,  and  that  there  were  debts,  is  not  sufficient  to  make 
him  responsible ;  but  there  must  be  fraud  or  collusion.  Ibid.  And 
if  there  be  no  fraud  or  collusion,  the  bare  act  of  sale  for  money  fairly 
advanced  at  the  time,  is  sufficient  to  indemnify  the  purchaser,  who 
can  never  be  made  responsible  for  the  misapplication  of  ihe  money. 
Ibid    S.  P.  Sutherland  v.  Brush,  IJ.C.R.  17. 

24.  For  it  is  only  in  cases  of  fraud  or  collusion  that  the  Court  will 
follow  the  assets  into  the  hands  of  a  purchaser.  Field  v.  Schieffelin, 
7  J.  C.  R.  150.  But  if  a  person  knowingly  buys  or  takes  the  assets 
in  extinguishment  of  the  private  debt  of  the  executor,  ii  seems,  that  he 
will  not  be  allowed  to  retain  them  against  creditors  and  legatees.   Ibid. 
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(b)  How  marshalled,  and  the  order  in  which  debts  and  legacies  are 

to  be  paid. 

25.  Where  a  testator  directed  his  executors  to  sell  his  real  estate, 
to  pay  debts  and  legacies,  in  case  of  a  deficiency  of  the  personal 
estate ;  and  a  bill  filed  by  the  execators  of  a  legatee,  and  creditor, 
prayed  a  sale  of  the  real  estate,  the  executor  of  the  tesutor  having 
admitted  that  the  personal  estate  was  insufilcient  for  the  oarpose : 
Ordered^  that  the  Master  first  ascertain  and  report  whether  (he  execu- 
tors had  duly  administered  all  the  assets,  before  recourse  should  be 
had  to  the  land,  or  deciding  whether  the  devisees  in  remainder  were 
to  be  brought  into  Court.    Arden  v.  Arden,  1  J.  C.  R.  313. 

26.  The  real  estate  is  not  charged  with  the  payment  of  legacies, 
unless  the  intention  of  the  testator  to  that  efiect  is  expressly  declared, 
and  clearly  to  be  inferred  from  the  language  and  disposition  of  the 
will.     Lupton  V.  PearsaUj  2  J.  C.  R.  614. 

27.  The  usual  clause  in  a  will  devising  all  the  rest  of  the  testator's 
real  and  personal  estate  not  before  devised,  for  the  payment  of  debts, 
is  not  sufficient  to  show  an  intention  to  charge  the  real  estate ;  nor 
is  the  mere  direction  that  all  debts  and  legacies  are  to  be  paid,  suffi- 
cient for  that  purpose.  But  if  the  real  estate  be  devised,  '^  after  pay- 
ment of  debts  and  legacies,"  it  is  charged  with  the  payment  of  tliein. 
Ibid. 

23.  Though  the  real  estate  be  charged,  yet  the  personal  estate  is 
the  proper  fund  for  tlie  payment  of  debts  and  legacies,  and  is  to  be 
first  applied,  before  charging  the  real  estate.  Ibid.  S.  P.  M^Kay  v. 
Qreen,  3  J.  C.  R.  56. 

29.  If  an  executor  pays  one  legatee,  and  there  is,  afterwards,  a 
deficiency  of  assets  to  pay  the  others,  the  legatee  so  paid  must  reftuid 
a  proportionable  part.     Lupton  v.  FearsaU,  2  J.  C.  R.  614. 

30.  But  if  the  deficiency  of  asseU  has  been  occasioned  by  the  waste 
of  the  executor,  tlie  legatee  who  has  been  paid,  may  retain  the  ad- 
vantage he  has  gained  by  his  legal  diligence,  as  against  his  co-legatee«, 
but  not  against  creditors.     Ib^. 

31.  A  legatee  may  compel  an  executor  to  bring  into  Court,  money 
in  his  hands,  or  to  give  security,  where  the  legacy  is  payable  at  a  future 
day.    Ibid. 

32.  A  creditor  can  only  come  into  Chancery  for  an  account  and  dis- 
covery of  assets,  and,  on  the  ground  of  .a  trust  in  the  executor  or  ad- 
ministrator, to  pay  debts ;  not  for  the  sale  of  the  real  estate,  on  a  sup- 
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posed  equitable  lien,  arising  from  the  money  advanced  by  him  to  the 
intestate  having  been  applied  to  purchase  the  land.  M^Kay  v.  Cfreen^ 
SJ.  C.  R.  56. 

33.  Whether  a  creditor,  in  an  ordinary  case,  and  without  some  spe- 
cial cause,  can  come  into  this  Court,  to  collect  his  debt,  from  an  exe- 
cutor or  administrator,  or  merely  to  enforce  a  rateable  distribution 
of  assets  f     Quere.    Ibid. 

34.  In  marshalling  of  assets,  the  estate  descended  to  the  heir  is  to 
be  applied  to  the  payment  of  debts,  before  the  estate  devised,  unless 
devised  specially  to  pay  debts.  lAtnngston  v.  lAvingston^  3  J.  C.  R. 
148.     [See  Livingston  v.  Jfewkirk,  3  J.  C.  R.  312.] 

35.  Where  the  personal  estate  is  insufficient  for  the  payment  of  the 
testator's  or  intestate's  debts,  the  Court  of  Probates,  under  the  statute 
for  that  purpose,  may  sell  the  real  estate  of  which  the  testator  died 
seised ;  but  not  lands  held  in  trust  for  the  testator.     Ibid. 

36.  The  heir  is  not  entitled  to  contribution  from  the  devisees,  to- 
wards the  satisfaction  of  the  creditors  of  the  testator.     Ibid. 

37.  Nor  does  equity  help  a  pecuniary  legatee  to  throw  a  debt  against 
the  personal  estate,  upon  a  devisee  of  land.     Ibid. 

38.  But  different  devisees,  in  respect  to  a  charge  on  all  the  estate 
devised,  must  contribute,  on  a  deficiency  of  assets,  in  proportion  to 
the  value  of  their  respective  interests  ;  as,  to  pay  an  annuity  to  the  widow 
of  the  testator,  or  debts  remaining  unsatisfied  after  the  personal  and 
all  the  real  estate  not  devised,  had  been  exhausted.     Ibid. 

39.  Equity  will  marshal  assets  descended  to  the  heir,  in  favour  of 
and  for  the  relief  of  specific  legatees.     Ibid. 

40.  Where  a  person  takes  a  conveyance  of  land,  subject  to  a  mort- 
gage, covenanting  to  indemnify  the  grantor  against  the  mortgage,  and 
having  paid  off  part  of  the  incumbrance,  dies  intestate,  the  land  is  the 
primary  fund  to  be  resorted  to  for  the  payment  of  the  residue ;  and  the 
heir  cannot  throw  the  charge  upon  the  personal  representatives.  Duke 
of  Cumberland  and  others  v.  Codrington  and  others^  3  J.  C.  R.  229. 

41.  If  the  purchaser  has  even  rendered  himself  liable,  at  law,  to  the 
mortgagee  or  creditor,  for  the  payment  of  thadebt,  this  circumstance 
will  not  be  sufficient  to  change  the  regular  course  of  assets ;  there  must 
be  also  proof  of  a  strong  and  decided  intention  to  subject  the  personal 
estate  to  the  charge.     Ibid. 

42.  By  an  express  direction  of  the  testator,  or  by  language  equiva- 
lent to  an  express  direction,  the  purchaser  may  throw  the  charge  upon 
bis  personal  assets.    Ibid. 

43.  If  the  purchaser  of  land,  having  subjected  his  personal  estate 
to  the  charge,  dies,  and  the  land  descends  to  his  heir,  who  is  also  his 
personal  representative,  although  the  personal  funds  of  the  ancestor  in 
the  hands  of  the  heir  were  liable  for  the  debt,  yet  on  the  death  of  the 
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heir,  his  personal  assets  are  not  the  primary  fund  for  the  payment  of 
the  debt.     Ibid 

44.  As  between  the  representatives  of  the  real  and  personal  estates, 
the  land  is  the  primary  fund  to  pay  off  a  mortgage,    ibid. 

45.  An  executor  or  administrator  cannot  bind  the  personal  assets 
for  a  debt  not  chargeable  on  them  before.     Ibid, 

46.  The  order  of  marshalling  assets  towards  the  payment  of  debt% 
is  to  apply,  1st.  The  general  personal  estate;  2d.  Estates  spe- 
cifically devised  for  the  payment  of  debts,  and  for  that  purpose  only  ; 
3d.  Estates  descended ;  4th.  Estatesspecifically  devised,  though  gene- 
rally charged  with  the  payment  of  debts.  Livingston  v.  Newkirk^  3 
J.  C.  R.  31$. 

47.  An  equitable  interest  in  land,  founded  on  articles  of  agreement  for 
the  purchase,  will  pass  by  a  subsequent  devise  ;  and  if  there  is  no  devise, 
will  descend  to  the  heir,  and  the  executor  must  pay  the  purchase  money, 
for  the  benefit  of  the  heir.  Ibid.  And  the  heir  may  call  on  the  execu- 
tor or  administrator  to  discharge  the  contract  out  of  the  personal  es- 
tate of  the  vendee,  so  as  to  enable  the  heir  to  demand  a  conveyance  of 
the  land  fi'om  the  vendor.     Champion  v.  Brown^  6  J*  C.  R.  398. 

48.  And  the  executor  and  administrator  of  the  vendor  cannot  as- 
sign the  contract,  or  compel  its  performance,  without  the  consent  of  the 
heir.     Ibid. 

49.  And  when  the  administrator  of  the  vendee  assigned  a  contract 
for  the  purchase  of  land  to  the  defendants,  and  covenanted  with  them, 
to  take  up  and  cancel  the  contract,  and  to  indemnify  and  save  them 
liarmless  from  all  damages,  be.  by  reason  of  the  contract,  be. :  Hdd, 
that  the  administrators,  were  entitled  to  a  specific  performance  of  the 
covenants  on  the  part  of  the  defendants,  who  could  not  set  up  a  want 
of  personal  assets  as  an  objection,  in  limine^  to  the  relief  sought  by  the 
biU.     Jbid. 

50.  If  an  executor  or  administrator  pays  debts  out  of  his  own  too* 
neys,  to  the  value  of  the  personal  assets  in  hand,  he  may  apply  those 
assets  to  reimburse  himself,  and  by  such  election  the  assets  become  his 
own  property.     Livingston  v.  JVewkirk^  3  J.  C.  R.  312. 

51.  If  an  executor  be  directed  to  sell  land,  it  seems,  that  he  cannot 
retain  it,  as  he  may  personal  assets.     Ibid. 

52.  But  if  the  personal  assets  prove  insufficient,  and  the  executor 
has  paid  debts  out  of  his  own  money  to  the  value  of  the  land,  he  may, 
if  the  land  is  ordered  to  be  sold,  retain  the  proceeds  for  his  own  in- 
demnity.    Ibid. 

53.  Where  the  testator  devised  his  real  and  personal  estate  to  his 
executors,  for  the  payment  of  his  debts';  on  a  bill  for  an  account,  sta- 
ting that  the  executors  refused  to  distribute  the  proceeds  of  the  real 
estate  rateably  among  the  creditors,  and  threatened  to  transfer  them 
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to  certain  favourite  creditors,  who  were  not  entitled  to  a  preference  in 
law  or  equity,  the  Court  granted  an  injunction  to  restrain  the  execu- 
tors from  selling  or  disposing  of  the  estate.  But  whether,  in  such 
ease,  it  will,  at  the  instance  of  a  creditor,  compel  a  rateable  distribu- 
tion of  the  assets  by  the  executors  f  Quere.  Depau  v.  Moses^  3  J. 
C.  R.  349. 

64.  In  a  suit  by  one  or  more  creditors  against  an  executor  or  admi- 
nistrator, either  separately  for  themselves,  or  specially  in  behalf  of 
themselves  and  all  other  creditors  who  will  come  in,  be,  the  usual 
decree  to  account  is  for  the  benefit  of  all  the  creditors,  and  in  the  na- 
ture of  a  judgment  for  all ;  and  such  suit,  and  a  decree  for  the  sale  of 
the  assets,  draws  to  this  Court  the  entire  distribution  of  them  ;  and 
after  judgment  creditors  are  satisfied,  the  other  creditors  are  to  be  paid 
rateably,  without  any  preference,  or  regard  to  legal  priority  of  spe- 
cial over  simple  contract  creditors.  Thompson  v.  Brown^  4  J.  C.  R. 
619. 

55.  And  after  a  due  disclosure  of  assets,  and  a  decree  for  the  sale  of 
them,  &c.,  an  injunction  will  be  granted,  on  motion  of  either  party,  to 
stay  all  proceedings  of  the  creditors  at  law.  Bnd.  But  such  injunc^- 
tion  will  not  be  granted  on  the  mere  filing  of  the  bill ;  and  a  judgment 
at  law,  obtained  before  a  decree,  will  be  protected  in  its  priority.   Ibid^ 

56.  A  devise  of  all  the  testator's  real  and  personal  estate,  in  trust  to 
pay  debts,  and  to  distribute  the  residue,  places  the  assets  under  the  ju- 
risdiction of  this  Court.  Benson  v.  Le  Roy^  4  J.  C.  R.  681.  And  the 
doctrine,  as  to  equitable  assets,  that  all  the  creditors  are  to  be  paid, 
fari  passu,  is  not  affected  by  the  statpte,  (sess.  36.  c.  93.)   Rid. 

57.  Chancery  cannot  interfere  with  the  law  of  descent  of  real  pro- 
perty, or  the  established  order  of  distribution  of  personal  property,  for 
the  purpose  of  shifting  the  burden  of  paying  the  debt  of  the  intestate 
from  the  personal  to  the  real  estate,  or  to  correct  any  alleged  hardship 
or  inequality  produced  by  the  law.  Thompson  v.  Tappen^  5  J.  C.  R. 
518. 

58.  A  devise  to  executors,  with  authority  to  seH  the  real  estate  of 
the  testator  for  the  payment  of  his  debts,  applies  as  well  to  a  joint  and 
several  bond  executed  by  him,  as  surety  for  his  co-obligors,  as  to  any 
other  debt ;  and  Chancery  will  enforce  the  performance  of  the  trust  . 
in  the  executor,  and  compel  a  sale  of  the  real  estate,  or  so  much  there- 
of as  is  necessary  to  pay  such  bond,  as  well  as  the  other  debts  of  the 
testator.    Berg  v.  Raddiff^  6  J.  C.  R.  302. 

59.  An  executor  or  administrator,  pending  a  suit  in  equity,  and  pri- 
or to  a  decree,  may  confess  a  judgment  at  law,  so  as  to  give  priority ; 
and  Chancery  will  not  interfere  with  the  reihedy  at  law,  in  favour  of 
a  simple  contract  debtor,  until  there  is  a  decree.  Mactier  v.  Lawrence^ 
7  J.  C.  R.  206. 
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(c)  Assets  by  descent  in  the  hands  of  heirs  or  devisees. 
« 

60.  The  admiDistrator  of  a  mortgagor  is  not,  as  such,  entitled  to 
the  surplus  money  arising  from  the  sale  of  the  mortgaged  premises  ; 
but  it  is  considered  part  of  the  real  estate,  and  goes  to  the  beirt,  and  is 
.assets  in  their  hands.  Moses  y.Murgatroydj  1.  J.  C.  R.  119*  And 
see  antCf  (b)  34.  36.  39.  43.46.  57. 


III.  Actions  by  and  against ;  account ;  allowances,  when  charged  loith 

interest  and  costs. 

61.  Where  a  bill  is  filed  by  an  executor,  for  a  settlement  of  his  ac- 
counts, and  for  disclosures,  as  to  distribution,  be,  the  defendants  are 
not  entitled,  on  petition,  to  an  inspection  of  the  accounts  and  vouchers 
of  the  executor,  to  enable  them  to  answer  the  bill.  Denning  v.  Smith, 
3  J.  C.  R.  409. 

63.  An  executor,  on  a  bill  filed  against  him  by  his  co*executors, 
was  restrained  fi'om  all  further  interference  in  the  management  of  the 
estate,  and  ordered  to  restore  to  the  plaintifis  a  bond  and  note  of  the 
estate  in  his  possession,  but  not  to  account  for  the  money  he  had  re- 
ceived on  the  bond,  or  to  pay  the  costs  of  the  suit.     Ibid. 

63.  If  an  administrator  omits  to  file  an  inventory  of  the  goods  of 
the  intestate,  pursuant  to  the  statute,  it  is  a  strong  circumstance  to 
support  the  charge  of  improper  conduct.  Hart  v.  Ten  Eyck,  2  J.  C. 
R.  62. 

64.  If  an  administrator  exhibits  an  untrue  account  of  the  personal 
estate  of  the  intestate,  to  the  Court  of  Probate,  by  which  he  frau- 
dulently obtains  an  order  for  the  sale  of  thb  real  estate,  he  must  not 
only  accdiunt  fbr  the  personal  efiects  omitted  in  his  statement ;  but  is 
answerable  for  the  real  estate  sold,  and  that  according  to  its  value  at 
the  time  of  filing  the  bill  against  him.     Ibid. 

65.  Where  administrators  sold  the  leasehold  estate  of  the  intestate, 
and  took  the  promissory  note  of  the  purchaser,  on  a  credit,  without 
any  security  for  the  payment,  the  administrators  were  held  liable  to 
the  next  of  kin  for  the  amount,  the  purchaser  having  become  insolvent. 
King  v.  King,  3  J.  C.  R.  552. 

66.  Executors  and  administrators,  acting  with  good  faith,  and  with- 
out any  wilful  default  or  fraud,  will  not  be*  responsible  for  losses  that 
may  arise.     Thompson  v.  Brown,  4  J.  C.  R.  419. 

67.  Where  an  executor  mismanages  the  estate  confided  to  his  care, 
or  puts  the  assets  in  jeopardy,  by  his  actual  or  impending  insolvency, 
the  Court  will  restrain  him  from  all  further  intermeddling  with  the  es« 
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tate,  and  compel  him  to  restore  the  funds  in  his  bands.     Elmendoffv* 
Lansing,  4  J.  C.  R.  562. 

68.  Where  an  administrator  of  a  deceased  partner,  without  apply- 
ing to  the  Court  for  its  direction,  bona  fide  permitted  the  surviving 
partner  to  sell  the  joint  stock,  in  the  usual  course  of  the  trade,  for  the 
joint  benefit  of  himself  and  the  intestate's  estate,  he  was  held  not  to  be 
responsible  to  the  creditors  for  any  loss ;  though  he  might  be  person- 
ally liable  for  any  debts  contracted  by  such  assumed  partner.  TAomp* 
«o»  V.  Brawny  4  J.  C.  R.  619. 

69.  But,  if  the  administrator  of  a  deceased  partner,  puts  wto  the 
hands  of  the  surviving  partner  assets  which  he  bad  in  his  own  bands,' 
and  under  his  own  control,  to  trade  with,  he  will  be  responsible  for 
any  loss.    Ibid.      . 

70.  A  creditor  ntay  come  into  Chancery  against  an  executor  or  ad- 
ministrator, for  a  discovery  of  asseu.     Ibid. 

71.  A  widow  and  administratrix,  who,  under  her  claim  of  dower,  and 
as  guardian  to  her  infant  children,  had  received  the  rents  and  profits 
of  the  aeal  estate,  and  applied  them  to  the  necessary  maintenance  of 
the  children,  before  any  application  or  notice  of  creditors,  was  not 
held  to  account  for  the  rents  and  profits  so  received  and  expended. 
Ibid. 

72.  An  account  taken  before  a  Master,  pursuant  to  an  order  of  the 
Court,  on  the  petition  of  an  executrix,  when  no  suit  was  pending,  is 
not  binding  oninfiuit  heirs,  who  may,  on  eoming  of  age,  file  their  bill 
against  her  for  an  account.     Evertson  v.  Tappen,  5  J.  C.  R.  497. 

73.  But  where  the  father  and  guardian  of  the  infant  heirs  attended 
in  tbt^ir  behalf,  in  taking  such  account  before  the  Master,  the  Court 
refused  to  open  it,  further  than  was  necessary  to  correct  such  errors 
in  it,  as  they  might  point  out.     Ibid. 

74.  An  executrix  sufiered  land  of  which  the  testator  died  seised, 
subject  to  a  mortgage,  to  be  sold  under  it,  and  became  the  purchaser 
thereof,  in  her  own  right,  and  sold  it :  Hdd,  that  she  was  liable  to  ac- 
count to  the  heirs  for  the  proceeds  of  the  sale ;  but  as  the  widow  of 
the  testator,  she  was  entitled  to  dower  out  of  the  proceeds,  subject  to 
her  rateable  contribution  towards  the  extinguishment  of  the  mortgage 
debt.    Ibid. 

75.  Where  a  testator  devised  to  his  wife  the  use  and  possession  of 
all  his  estate,  real  and  personal,  during  her  natural  life,  or  widowhood, 
and  made  her  executrix  :  Htldy  that  she  was  accountable  to  the  heirs, 
for  the  use  of  such  part  only  of  the  real  estate,  as  the  testator  had  act 
quired  after  the  date  of  his  will ;  and  that  she  was  to  be  allowed  in 

'her  account,  for  so  much  of  the  rents  and  profits  of  such  after  acquired 
lands,  as  were  applied  by  her  towards  the  payment  of  testator's  debts, 
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after  the  personal  estate  bad  been  applied  for  that  purpose,  and  eX*' 
hausted.     Ibid. 

76.  Where  the  mother,  as  execotrix,  charges  her  children,  being 
infant  heirs,  with  board,  clothing,  be.  iYkey  are  entitled  to  be  allowed 
in  account  for  the  value  of  their  labour  and  services.     Ibid. 

77.  Where  an  administratrix^  a  few  days  after  the  death  of  the  in- 
testate, committed  the  entire  possession  and  management  of  the  estate 
to  R.,  to  whom  she  gave  a  power  of  attorney  to  collect  the  debts,  be. : 
Hddj  that  R.,  who  admitted  that  he  accepted  the  agency  as  a  friend 
and  relation  of  the  family,  and  from  motives  of  benevolence,  was  not 
entitled  to  commuiions^  on  the  moneys  received  and  paid  by  him,  nor 
any  allowance  for  his  services,  in  relation  to  the  estate.  Mason  v« 
Roosevelt^  5  J.  C.  R.  534. 

78.  Such  an  agent,  however,  is  not  chargeable  with  interest  or  mo« 
neys  belonging  to  the  estate,  received  by  him,  under  the  direction  of 
the  administratrix.     Ibid, 

79.  Jllitery  when  he  assumes  to  act  as  guardian  of  the  infant  heirs, 
and  receives  the  rents  and  profits  of  the  real  estate.     Ibid. 

80.  On  a  bill  filed  against  such  agent  of  the  administratrix,  by  the 
beirs  of  the  intestate,  for  an  account,  the  testimony  of  the  administra- 
trix,  though  released  by  the  plaintiff,  is  not,  of  itself,  suflicient  against 
the  answer  of  the  defendant     Ibid. 

81.  li  seemSf  that  a  release  of  the  administratrix,  as  principal,  in 
such  a  case,  would  be  a  discharge,  also,  of  the  defendant,  as  her  agent. 
Ibid. 

82.  Compound  interest  is  not  allowed  in  favour  of  an  executor  or 
trustee,  though  it  is  sometimes  permitted  against  him,  when  he  refuses 
to  disclose  the  profits  made  out  of  the  assets  or  trust  property.  Evert- 
son  V.  Tappen^  5  J.  C.  R.  497. 

63.  Executors  or  trustees  are  not  entitled  to  commissions^  or  com- 
pensation for  their  services,  in  the  execution  of  their  trust.  Ibid* 
[But  after  this  decision  the  Legislature,  sess.  40.  ch.  251.  April  15, 
1817.  passed  an  act,  authorizing  the  Chancellor  to  allow  executors, 
administrators,  and  guardians,  a  reasonable  compensation.  See  tit. 
Trust  and  Trustee,  VI.] 

84.  Where  an  administrator  resists  a  claim,  and  litigates  bonajide, 
from  a  conviction  of  duty,  and  where  no  intentional  default  is  made 
to  appear,  he  will  not,  under  the  circumstances  of  the  case,  be  charged 
personally  with  the  costs ;  but^hey  must  be  paid  out  of  the  assets  of 
the  intestate.    Moses  v.  Murgatroyd^  1  J.  C.  R.  473. 

85.  The  Court  refused  to  order  the  costs  of  the  administrator  of  the 
mortgagor,  on  a  sale  of  the  premises  mortgaged,  to  be  paid  out  of  the 
proceeds  in  Court.    Ibid. 

68.  Though  the  general  rule  is,  that  executors  must  pay  costs,  when 
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tbey  pay  interest,  because  they  are  in  default ;  yet,  where  the  devisee, 
or  cestui  que  trust,  demands  more  than  he  is  entitled  to  receive,  and 
the  executor  properly  submits  to  the  direction  of  the  Court,  he  will 
not  be  compelled  to  pay  costs.  Dunseotnb  v.  Dunscamb,  1  J.  C.  R. 
'608. 

87.  Executors  keeping  part  of  a  fund  for  commissions,  and  litigating 
in  favour  of  their  claim,  were  decreed  to  pay  costs.  Manning  v. 
JUanningy  1  J.  C.  R.  536.  ' 

88.  On  a  bill  by  a  legatee  against  an  administrator,  who  submitted 
to,  and  asked  the  direction  of  the  Court,  his  costs  where  ordered  to  be 
paid  out  of  the  fund.     Morrell  v.  Dickey^  1  J.  C.  R.  1 53. 

89.  Ifexecutors,  administrators,  or  heirs,  bring  groundless  and  vexa- 
tious suits,  they  will  be  ordered  to  pay  costs.  Executors  of  Getman 
V.  Beardsley,  2  J.  C.  R.  274. 

90.  Where  a  plaintiff  claimed  as  legatee  and  as  creditor,  and  proved 
only  his  right  as  legatee  ;  and  the  executors,  who  were  the  defendants, 
had  caused  great  delay  and  expense,  by  raising  unfounded  objections, 
neither  party  were  allowed  costs.     Broum  v.  Ricketts,  4  J.  C.  R.  303. 

91.  Since  the  statute  gives  a  remedy  at  law  to  recover  legacies  and 
distributive  shares,  an  executor  may  plead  the  statute  of  limitations 
in  bar,  in  equity,  as  well  as  at  Jaw.  Kane  v.  Bloodgood^  7  J.  C.  R. 
90.  Contra,  Decouche  v.  Savetier,  3  J.  C.  R.  217.  See  tit  Limita- 
tions. 


IV.  Administration,  when  and  to  whom  granteji,  when  letters  of  admi^ 

nistration  may  be  taken  out  and  produced. 

92.  Courts  in  this  state  do  not  take  notice  of  letters  testamentary, 
or  letters  of  administration,  granted  abroad,  or  out  of  the  state.  Morrell 

V.  Dickey,  1  J.  C.  R.  153.  S.  P.  Doolittle  v.  Leiois,  7  J.  C.  R.*5. 
Nor  has  an  administrator  appointed  abroad,  or  in  another  state,  any 
authority  here  ;  but  it  seems  that  a  voluntary  payment  to  an  adminis- 
trator so  appointed,  would  protect  the  party.  Williams  y.  Storrs,  6 
J.  C.  R.  353. 

93.  And  it  seems,  that  an  executor  or  administrator  of  a  creditor  in 
another  state,  having  possession  of  a  bond,  and  a  mortgage  on  lands 
in  this  state,  may  lawfully  receive  payment  of  the  debt,  and  give  an 
acquittance,  which  will  be  valid,  without  his  having  obtained  letters  of 
administration  in  this  state.     Doolittle  v.  Lewis,  7  J.  C.  R.  45. 

94.  So  a  power  of  sale  contained  in  a  mortgage  of  lands  in  this 
state,  to  a  person  residing  in  another  state,  may  be  lawfully  executed 
in  this  state,  by  an  administrator  of  the  mortgagee,  appointed  in  another 
state,  where  the  mortgagee  died ;  the  power  and  the  exercise  of  it 
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being  a  matter  of  private  contract  between  the  patties,  and  not  of 
jurisdiction.     Doolittle  v.  LewU,  7  J.  C.  R.  45. 

95.  It  seems,  that  the  public  adminutrator  of  the  city  of  New-York, 
has  no  power,  under  the  act  relative  to  persons  dying  intestate,  be* 
in  that  city,  (sess.  38.  cb.  157.)  to  administer  on  goods  shipped  at  a 
foreign  port,  and  arriving  here  after  the  death  of  the  intestate.  Hamr 
mond  V.  MCUa,  2  J.  C  R.  493. 

96.  At  any  rate,  Chancery  will  not  interfere  by  injunction,  in  such 
a  case,  but  leave  the  parties  to  contest  their  rights  at  law.     Ibid, 

97.  The  Surrogate  may,  in  his  discretion,  grant  administration  to 
any  one  of  the  next  of  kin  to  the  testator  or  intestate,  to  the  exclusion 
of  the  others  in  equal  degree.  Taylor  v.  De  Lancey,  on  Appeal,  2 
C.  C.  E.  143. 

98.  If  the  probate  of  a  will  be  taken  out  before  the  hearing  of  a 
cause,  it  is  sufficient  to  support  the  plaintiff's  demand  ;  no  objection 
having  been  made  of  the  want  of  it,  by  pleading.  Osgood  v.  Frank-- 
Kn,  2  J.  C.  R.  1.     S.  P.  DooUtUe  v.  Lewis,  7  J.  C.  R.  45. 


V.  Distribution. 

99.  Payment  of  i^  legacy  or  distributive  share  to  the  guardian  by 
nature  of  an  infant,  is  at  the  peril  of  the  administrator,  who  may  be 
compelled  to  pay  it  over  again.     Genet  v.  Tallmadge,  1  J.  C.  R.  3. 

100.  A  person  appointed'^ardtan  to  an  infant,  in  another  state,  is 
not  entitled  to  receive  from  the  administrator  the  legacy  or  portion  of 
such  infant.     Morrellv.  Dickey ,  1  J  C.  R.  153. 

101.  The  guardian  must  be  appointed  here,  and  give  competent 
security,  to  be  approved  of  by  the  Court,  before  payment  of  the  infant's 
money  will  be  ordered.     Ibid. 

^See  further,  as  to  the  application  and  distribution  of  assets,  ante 
sec.  II.] 


FOREIGN  LAWS. 

1.  Courts  in  this  state  do  not  take  notice  of  letters  testamentary, 
or  of  administration  granted  abroad,  or  out  of  the  state.  MorreU  v. 
Dickey i  1  J.  C,  R.  153.  See  tit.  Executors  and  Adhinistratobs, 
IV. 
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i.  Kor  can  a  person  appointed  a  guardian  to  an  infant,  in  another 
state,  be  entitled  to  receive  from  the  administrator  here  the  legacy  or 
portion  of  the  infant.     Ibid. 

3.  Rights  dependent  on  the  nuptial  contract,  are  governed  by  the 
lex  lod  cantraetus,     Deeouche  v..  Savetier^  3  J.  C.  R.  190, 

4.  A  contract  of  marriage  executed  in  Parish  between  French  citi- 
sens,  contained  a  clause  (donation  mutudle)  by  which  the  parties 
motnally  gave  to  each,  and  the  survivor,  all  the  estate  and  property 
acquired  and  purchased,  or  belonging  to  either,  at  the  time  of  his  or 
her  death,  to  be  enjoyed  by  the  survivor  exclusively ;  the  husband, 
afterwards,  abandoned  the  wife,  and  came  to  reside  in  JSTew-  Yorky 
where  he  lived  many  years,  acquired  a  large  personal  estate,  and  died 
intestate,  without  lawful  issue,  leaving  his  wife  living  in  France: 
Heldf  that  the  wife,  as  survivor,  took  all  the  estate,  under  the  donation, 
according  to  the  law  of  France^  to  the  exclusion  of  the  relations  of 
the  husband ;  and,  that  her  legal  representatives,  after  her  decease, 
were  entitled  to  the  whole,  including  not  only  what  originally  en* 

.  tefed  into  communaute  under  the  contract,  but  the  separate  property 
intended,  in  case  of  issue  living  at  the  death  of  either,  to  go  to  the 
ehildrtn,  as  well  as  the  joint  increase  of  the  common  stock  during  the 
life  of  the  intestate,  and  the  increase  thereof  since  his  death,  in  the 
hands  of  the  administrator.    Ibid. 

5.  The  time  of  limitation  of  actions  depends  on  the  lexfori^  not  on 
the  lex  loci  contraetua.    Ibid. 

6.  The  descent  of  personal  property,  wherever  situated,  is  governed 
by  the  laws  of  the  country  of  the  intestate's  domicil.    Ibid. 

7.  A  discharge  under  the  bankrupt  law  of  this  country  does  not 
discharge  the  debtor  from  debts  contracted  and  made  payable  in 
Europe,  or  a  foreign  country,  unless  the  foreign  creditors  come  in 
and  prove  the  debts  under  the  commission.  M^Menomy  v.  Murray, 
8  J.  C.  R.  435.  Or  unless  so  declared  by  the  statute,  in  express  words, 
or  by  necessary  implication  Murray  v.  De  Rotterham,  6  J.  C.  R.  52. 
{See  tit.  Bankrupt,  I.) 

8.  In  all  questions  arising  between  the  subjects  of  different  states, 
each  is  to  be  considered  as  a  party  to  the  laws  and  authoritative  acts 
of  his  own  government.  Consequa  v.  Fanning,  3  J.  C.  R.  587.  But 
whether  the  {Nrinciple  applies  to  a  question  between  principal  and 
agent,  as  in  the  case  of  aforeign  merchant  consigning  goods  to  his  factor 
here  for  sale,  and  he  is  prevented  by  an  embargo  from  {emitting  tb6 
proceeds  to  bis  principal  ?  ^ere.  S.  C.  on  Appeal,  17  J.  R.  511 

9.  Interest  is  payable  according  to  the  laws  of  the  country  where 
the  debt  is  contracted,  or  the  contract  is  made.     Ibid. 

10.  Bot  if,  by  the  terms  of  the  contract,  it  appears  that  it  is  to  he 
execated  in  anothec  country,  or  that  the  parties  had  reference  to  thid 

Vol.  Vn.  62 


98  GENERAL  INDEX.— Fraiirf. 

laws  of  another  country,  then  the  place  in  which  it  is  made  becomes  im«* 
material,  and  it  is  to  be  governed  by  the  laws  of  the  country  in  which 
it  is  to  be  performed.     S.  C.  on  Appeal,  17  J.  R.  511. 

11.  Where  a  Chinese  merchant,  residing  in  Canton^  consigned  goods 
to  a  merchant  in  ^ew-York^  and  which  were  delivered  at  Canton  to 
the  agent  of  the  Ifeto^York  merchant,  to  be  sold,  and  the  proceeds 
remitted  to  the  consignor,  at  Canton^  and  he  neglected  to  remit  the 
proceeds  to  the  consignor  :  Held^  that  the  latter  was  entitled  to  recover 
interest  according  to  the  laws  of  New-York j  not  according  to  the  law 
or  custom  of  Canton.  S.  C.  on  Appeal,  17  J.  R.  511 .  Contra^  S.  C. 
3J.  C.  R.687. 

12.  It  is  a  principle  of  international  law,  to  take  notice  of,  and  give 
effect  to  the  title  of  foreign  assignees ;  and  assignees  of  a  foreign  bank- 
rupt may  sue  here,  for  debts  due  to  the  bankrupt's  estate,  either  as 
such  assignees,  or  in  the  name  of  the  bankrupt.  Holmes  v.  JReoifen, 
4  J.  C.  R.  460. 

13.  The  same  principle  of  general  law  that  governs  marriage  con- 
tracts, testamentary  dispositions,  and  the  succession  to  the  personal 
estate  of  ad  intestate,  applies  to  the  distribution  of  the  estate  of  a  fo- 
reign bankrupt.  Ibid.  [^See  further  as  to  the  application  of  this  prindr- 
phj  tit.  Bankrupt  :  and  see^  also,  the  S.  C.  tn  the  Supreme  Gourty 
20  J.  R.  229.] 


FRAUD. 


1.  Ads  considered  fraudulent  at  common  law,  or  in  equity. 
II.  Frauds  against  the  statute  ;  {h)  parol  agreements ;  (h)  agreements 
and  conveyances  fraudulent  asagainst  creditors  and  purchasers* 


I.  Actsfraudulent  at  common  law,  or  in  equity. 

1.  Equity  grants  relief,  not  only  against  deeds,  writings,  and  solemn 
assurances,  but  against  judgments  and  decrees,  obtained  by  fraud  and 
imposition.  .^Reigal  v.  Wood,  1  J.  C.  R.  402. 

2.  Where  an  attorney  revived,  by  sdre  facias,  an  old  outstanding^ 
judgment,  on  which  but  a  very  small  sum,  if  any  thing,  was  due, 
knowing  that  the  land  on  which  the  judgment  remained  a  lien^  was  in 
the  possession  of  innocent  and  bona  fide  purchasers;  and,  afterwards, 
made  use  of  the  judgment  to  compel  the  purchasers^  who  were  igno- 
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fact  of  the  proceedings  under  the  scire  facias^  to  pay  and  secure  to  him 
a  debt  against  the  person  under  whom  they  had  purchased  ;  the  Court, 
on  the  ground  of  imposition  and  undue  advantage  taken  by  the  attor- 
ney, ordered  him  to  refund  the  money  he  had  so  obtained,  and  set 
aside  the  security  taken  by  him,  with  costs.     Ibid. 

3.  A  deed  by  a  client  to  his  attorney  and  scrivener,  for  the  consi- 
deration of  affection  and  friendship,  and  also,  for  a  sum  of  money,  but- 
not  one  third  of  the  value  of  the  land  conveyed,  will  not  be  set  aside  on 
the  ground  of  ignorance  and  blind  confidence  on  the  one  side,  and  un- 
due influence  on  the  other,  there  being  no  evidence  of  imbecility  or  In- 
capacity in  the  grantor,  nor  of  fraud  or  imposition  by  the  grantee  ;  nor 
of  that  relationship  between  the  parties  which  might  imply  the  existence 
of  an  undue  influence.     fVenddl  v.   Van  Hensselaer^  1  J.  C.  R.  344. 

4.  Where  a  person  having  a  conveyance  of  land,  keeps  it  secret  for 
several  years,  and  knowingly  suffers  third  persons,  afterwards,  to 
purchase  parts  of  the  same  premises  from  the  grantor,  who  remained 
in  possession,  and  was  the  reputed  owner,  and  to  expend  money  on  the 
iand  so  purchased,  without  any  notice  of  his, claim,  he  will  not  be  per- 
mitted, afterwards,  to  assert  bis  legal  title  against  such  innocent  and 
bona  fide  purchasers.     Ibid. 

5.  On  the  ground  of  oppression,  imposition,  and  undue  advantage 
taken  of  the  necessities  of  the  plaintiff,  as  well  of  mistake  and  omission, 
the  Court  set  aside  the  settlements  of  accounts  between  the  parties, 
and  the  bonds  and  securites  taken  for  the  balances,  and  opened  the 
accounts  at  large.     Barrow  v.  Rhinelander,  1  J.  C.  R.  550. 

6.  Where  B.  obtained  a  deed  from  L.  by  fraud,  in  which  H.  was 
concerned,  and  B.  afterwards  confessed  a  judgment  to  H.,  who  assigned 
it  to  R.  for  a  valuable  consideration,  without  notice  of  the  fraud  : 
Beld^  that  the  deed  to  B.  being  null,  on  accouotof  the  fraud,  the  judg- 
ment created  no  valid  lien  on  the  land ;  that  R.  took  the  assignment 
at  his  peril,  and  subject  to  all  the  existing  rights  of  the  debtor;  and 
the  land  was  decreed  to  be  reconveyed,  and  discharged  from  the  judg- 
ment, against  wiiich  a  perpetual  injunction  was  awarded.  Livingston 
y.Hubbs,2J.  C.  R.  512. 

7.  Where  the  attorney  of  the  plaintiff  attended  the  sale  of  a  farm  of 
the  defendant,  under  an  execution,  and  the  farm,  which  was  worth 
two  thousand  dollars,  was  sold  to  the  attorney  for  ten  dollars,  the  gross 
inadequacy  of  the  price,  connected  with  the  fact,  that  the  sale  was  on 
a  stormy  day,  when  no  person  but  the  attorney  and  the  deputy  sheriff 
was  present,  was  held  suflicient  to  warrant  the  inference  of  fraud. 
Howell  V.  Barker,  4  J.  C.  R.  11 8. 

8.  Where  a  judgment  and  execution  which  had  been  fully  paid  and 
satisfied,  were  kept  on  foot  by  the  assignees  of  the  judgment,  fraudu- 
lently, for  the  purpose  of  speculating  on  the  property  of  the  debtor, 
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and  which  the  defendaDts  (being  such  assignees)  purchased  at  the 
sheriff's  sale  :  Decreed^  that  the  defendants  release  all  the  Utle  and  in^ 
terest  so  acquired  by  them,  to  the  owner  of  the  lands  so  fraodolently 
sold  on  execution,  and  deliver  ap  the  possession  thereof,  pay  the  reots, 
and  profits,  and  damages  for  any  waste  committed,  and  all  costs,  &c. 
Trofip  V.  Wood,  4.  J.  C.  R.  228. 

9.  An  agreement  by  the  owner  of  an  execution,  on  which  lands  4o 
an  amount  in  value  lar  exceeding  the  debt,  had  been  seised,  to  prevent 
the  usual  competition  among  bidders  at  the  sheriff's  sale,  and  in  order 
to  leave  a  balance  due  on  the  execution,  for  the  purpose  of  having 
lands  of  the  debtor  in  other  counties  seized  and  sold,  is  fraudulent ; 
and  the  execution  is  deemed  in  law  satisfied.     Ibid* 

10.  J.  S.  sold  and  conveyed  a  lot  to  H.,  and  took  a  mortgage  to  se- 
cure part  of  the  purchase  money.  The  mortgage  was  duly  recorded 
in  the  county  of  O.,  where  the  land  was  situated,  but  H.  neglected  to 
liave  the  deed  to  him  recorded  pursuant  to  the  statute.  The  defend* 
ants  having  purchased  the  claim  of  a  person  in  possession,  without 
title,  procured  a  release  and  quit^am  from  J.  S.,  for  the  consideration 
of  ten  dollars,  though  the  land  was  worth  six  thousand,  and  had  such 
quit-claim  deed  recorded,  before  the  deed  from  J.  S.  to  H. :  HeU, 
that  the  subsequent  release  and  quit-claim  by  J.  S.  was  fraudulent,  the 
record  of  the  mortgage  being  sufiicient  notice  that  J.  S.  had  then  no 
title ;  and  the  defendants  were  decreed  to  release  all  claim  to  U., 
so  as  to  quiet  his  title.     Lupton  v.  Cornell,  4  J.  C.  R.  262. 

11.  Where  G.  and  W.,  one  by  the  purchase  of  a  mortgage,  and  the 
other  by  the  purchase  of  the  equity  of  redemption,  became  possessed 
of  the  whole  estate,  and  leased  it  to  C.  for  a  term  tff  years,  and  G.  af- 
terwards assigned  the  mortgage,  with  notice  iof  the  term :  Held,  that 
the  assignment  was  not  a  fraud  on  the  lessee.  CKetteman  v.  Gardner^ 
5  J.  C.  R.  29.  And  though  the  property  was  afterwards  sold,  on  a 
bill  filed  for  foreclosure  and  sale,  by  the  assignee  of  the  mortgage,  and 
the  term  became  thereby  merged  in  the  inheritance ;  yet,  as  C.  him- 
self became  the  purchaser  at  the  sale  under  the  decree,  he  thereby 
waived  all  right,  if  he  had  any,  to  relief  for  any  damage  sustained  by 
the  loss  of  his  term.     Ibid. 

12.  The  fraud,  in  such  cases,  which  will  entitle  a  party  to  relief,  is 
fraud  at  the  time  of  the  execution  of  the  deed  or  lease,  not  a  fraud  in  a 
subsequent  and  distinct  transaction.     Rid, 

13.  Relief  will  not  be  afforded  against  a  contract,  on  the  ground  of 
fraud,  unless  it  be  made  a  distinct  ground  of  allegation,  and  be  put  at 
issue  in  the  pleadings.     Gouverneur  v.  Elmendorf,  5  J.  C.  R.  79. 

14.  A  mortgagee,  to  whom  the  mortgagor  had,  by  an  absolute  deed, 
which  was  duly  recorded,  conveyed  the  premises  in  fee,  with  full  co* 
venants,  gave  to  the  mortgagor  a  bond^  conditioned,  that  if  the  sMNrt* 
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gagor  paid  the  mortgagee  400  dollars,  on  a  certain  day,  the  mortgagee 
would  reconvey  the  premiseB ;  but  the  defeasance  was  not  recorded ; 
and  the  mortgagee,  afterwards,  sold  and  assigned  the  bond  and  mort-* 
gage  to  C,  and  several  years  after,  sold  and  conveyed  the  premises  in 
fee,  with  full  covenants,  to  M.,  a  btmafidt  purchaser,  for' a  valuable  con- 
sideration, without  notice  of  the  bond  and  defeasance,  or  of  the  assign- 
ment of  the  bond  and  mortgage  to  C. :  Held^  that  the  bond  and  defea- 
sance, and  the  assignment  of  the  bond  and  mortgage,  were  fraudulent 
and  void  as  against  M.     MUU  v.  Comttockj  5  J.  C.  R.  214. 

15.  A  person  having  the  legal  title,  who  acquiesces  in  the  sale  of  the 
land  by  another  claiming  or  having  colour  of  title  to  it,  is  estopped 
from  afterwards  asserting  his  title  against  the  purchaser ;  especially, 
when  he  has  advised  and  encouraged  the  parties  to  the  sale,  to  deal  with 
each  other.     Storrs  v.  Barker^  6  J.  C.  R.  166. 

16.  A  deed  by  husband  and  wife  of  their  joint  estate,  in  trust,  to 
pay  all  the  debts  of  the  husband,  and  the  residue  to  the  use  of  the  wife 
and  her  heirs  in  fee,  is  a  valid  conveyance,  and  cannot  be  impeached 
by  a  subsequent  purchaser,  without  notice  of  the  trust.  Rogers  v.  Ben'* 
«Ofi,  5  J.C.  R.  431. 

17.  A  conveyance  voidable  on  account  of  fraud  or  covin,  may  be 
made  valid  and  effectual,  by  matter  ex  post  facto.  Verplanck  v.  Stet'^ 
ry,  on  Appeal,  12  J.  R.  536. 

18.  A  deed  fraudulent  in  part  is  void,  and  incapable  of  confirma- 
tion ;  but  a  deed  eonstruetively  fraudulent,  as  being  contrary  to  the 
policy  and  provisions  of  a  particular  statute,  is  voidable  only,  and  may 
be  confirmed,  by  matter  ex  post  facto.  Murray  v.  Riggs^  on  Appeal, 
15  J.  R.  571. 

19.  If  one  person  represents  to  anotiier,  going  to  deal  in  a  matter 
of  interest  on  the  faith  of  the  representation,  the  former,  if  he  knew 
that  representation  to  be  false,  shall  make  it  good.  Bacon  v.  Bron^^ 
<oih7  J.C.  R.  194. 

20.  A  party  is  responsible  in  equity  for  damages  resulting  from 
a  wilfully  false  assertion      Ibid.     Fraud  and  damage  coupled  to-« 
gether,  entitle  the  party  injured  to  relief  in  any  Court  of  justice. 
Ibid. 

n.  Frauds  against  the  statute ;  (a)  parol  agreements ;  (b)  agree- 
ments and  conveyances  fraudulent  as  against  creditors  and  pur- 
cJiasers. 

(a)  Parol  agreements. 

As  to  agreements  within  the  statute^  and  the  effect  of  partperformance^ 
and  other  eircumstaneeSf  to  take  the  case  out  of  the  statute^  see  tik 

AOBEXMENT,   ¥• 
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(b)  Agreements  and  conveyances  fraudulent  as  against  creditors  and  pur- 

chasers, 

21.  The  statate  of  frauds,  as  far  as  it  relates  to  fraudalent  convey- 
ances, is  an  exposition  of  the  common  ]^w.  Per  Spencer ,  J.  HUdreth 
V.  Sands^  on  Appeal,  14  J.  R.  493. 

22.  Whether  a  deed  fraudolent  on  the  part  of  the  grantor,  may  be 
set  aside,  though  the  grantee  is  a  bona  fide  purchaser,  and  ignorant  of 
the  fraud  ?  Quere.  Hildreth  v.  Sands,  2  J.  C.  R.  35.  S.  C.  on 
Appeal,  14  J.  C.  R.  493.  And  see  Roberts  v.  Anderson,  3  J.  C.  R. 
378.  [But  see  the  S.  C.  on  Appeal,  18  J.  R.  515,  and  tit.  Debtor 
AND  Creditor,  19,  20,  21,  22.] 

23.  Where  an  insolvent  debtor,  against  whom  suits  were  'pending, 
conveyed  land  to  his  brother,  for  an  inadequate  price,  the  whole  (if 
any  part)  of  which  did  not  clearly  appear  to  have  been  paid,  ^and  the 
conveyance  was  for  some  time  kept  secret,  and  there  being  no  proof 
that  it  was  executed  when  it  bore  date,  and  the  grantor  still  continuing 
in  possession,  erecting  buildings,  and  receiving  the  rents  and  profits  : 
Held,  that  the  deed  was  fraudulent  and  void,  as  against  a  subsequent 
purchaser  of  land,  at  a  sale  under  an  execution  against  the  grantor. 
Sands  v.  Hildreth,  on  Appeal,  14  J.  R.  493. 

24.  A  purchaser  at  a  sheriff's  sale,  under  the  judgment  of  a  cre- 
ditor, is  entitled  to  the  benefit  of  the  statute  of  frauds,  equally  as  the 
creditor  himself,  and  may  file  a  bill  to  set  aside  a  previous  fraudulent 
conveyance.     S.  C.  2  J.  C.  R.  35.     S.  P.  14  J.  R.  493. 

25.  Fraud  may  be  inferred  from  circumstances,  such  as  the  small- 
ness  or  inadequacy  of  the  consideration  expressed,  compared  with  the 
fair  value  of  the  property  conveyed,  the  want  of  any  price  or  consi- 
deration actually  paid,  the  grantor  continuing  in  possession,  and  ex- 
ercising acts  of  ownership,  or  circumstances  attending  the  delivery 
and  execution  of  the  deed,  he.     S.  C.  2  J.  C.  R.  35. 

26.  A  deed  brought  forward,  as  founded  on  a  valuable  consideration, 
cannot  be  set  up  as  a  gif\  or  voluntary  conveyance,  but  the  party  is 
bound  by  the  consideration  alleged.     Ibid. 

£7.  A  deed  not  fraudulent  at  first,  may  become  so,  afterwards,  by 
being  concealed,  or  not  pursued,  by  which  means,  creditors  have  been 
drawn  in  to  lend  their  money.     Ibid, 

28.  Possession  of  land,  and  taking  the  rents  and  profits,   after  an 

absolute  conveyan(e,js  evidence  of  fraud,  within  the  statute,  unless  such 

possession  be  consistent  with  the  terms  and  object  of  the  deed,  or  the 

character  of  it  be  openly  and  explicitly  understood.     Ibid. 

\il9.  Where,  on  a  sale  of  real  estate,  no  security,  other  than   the 
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personal  responsibility  of  the  purchaser,  was  taken  for  the  considera- 
tion, this  was  held  a  circumstance  from  which  to  infer  fraud.  Hendricks 
V.  Robinson,  2  J.  C.  R.  297. 

30.  Subsequent  transactions,  as,  the  assignment  of  debts  by  the 
grantor  to  the  grantee,  to  secure  money  advanced  after  the  sale,  [by 
the  latter  to  the  former,  or  the  sale  of  personal  property  to  a  great 
amount,  by  the  grantor  to  the  grantee,  and  taking  his  personal  seen* 
rity  only,  are  circumstances  leading  to  the  conclusion  of  fraud* 
Uid. 

31.  A  notice,  that  is  to  break  in  on  the  registry  act,  must  be  such 
as,  with  the  attending  circumstances,  will  afiect  the  subsequent  pur- 
chaser with  fraud.  Dey  v.  Dunham^  2  J.  C.  R.  1 82.  A  notice  merely 
sufficient  to  put  the  party  on  inquiry,  is  not  enough  for  that  purpose. 
Ibid.     {See  tit.  Notice.] 

32.  Where  a  deed  is  set  aside  as  constructively  fraudulent,  it  is 
usual  to  direct  a  release  and  reconveyance,  by  the  party  claiming 
under  the  deed,  with  a  covenant  against  his  own  acts.     Ibid, 

33.  A  voluntary  deed,  not  delivered  to  the  grantee,  and  kept  con- 
cealed from  the  public  for  nearly  eighteen  years,  during  which  time, 
the  grantor  remained  in  possession  of  the  premises,  as  owner,  cannot 
be  set  up  against  a  third  person,  dealing  with  the  grantor,  as  owner, 
although  he  may  have  heard  of  the  existence  of  the  deed,  at  the  time 
he  took  his  mortgage.  Ferine  v.  Dunn,  3  J.  C%  R.  508.  But  the 
grantee,  being  the  heir  at  law  of  the  grantor,  was  allowed  to  redeem 
the  mortgage.     Ibid. 

34.  To  support  the  plea  of  a  bona  fde  purchaser,  without  notice, 
so  as  to  entitle  the  party  to  relief  against  a  conveyance  alleged  to 
be  fraudulent,  the  party  must  aver,  and  prove,  not  only  that  he  had 
no  notice  of  the  rights  of  the  other  party,  before  his  purchase,  but  that 
he  had  a^tudlly  paid  the  purchase  money  before  any  such  notice. 
Though  he  had  paid  the  purchase  money,  yet  if  he  had  not,  in  fact, 
paid  it  before  notice,  it  is  not  sufficient  to  sustain  the  character  of  a 
bona  fide  purchaser  for  a  valuable  consideration  without  notice. 
Jewet  V.  Palmer^  7  J,  C.  R.  66. 

[See  further,  as  to  cases  of  agreements  and  conveyances,  fraudulent 
in  respect  to  creditors  and  purchasers,  and  as  against  marital  rights,  tit. 
Agreement,  V.  Debtor  and  Creditor,  I.,  II.  Husband  ani> 
Wife,!.,  II.    Deed,  III.] 
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FREIGHT  AND  CHARTER  PARTY. 

1.  Wbeii  a  ship  puts  into  an  intermediate  port,  in  distress,  and  is 
condemned  as  nnseaworthy ;  and  it  becomes  necessary,  for  the  trans- 
portation of  the  cargo  saved  to  its  destined  port,  to  hire  another  ship, 
the  cargo,  on  its  arrival  at  the  port  of  destination,  is  chargeable  with 
the  increase  offreighi  arising  from  the  charter  of  the  new  ship  ;  that 
is  to  say,  the  extra  freight,  beyond  what  the  freight  would  have  been 
nnder  the  original  charter  party,  if  the  necessity  of  hiring  another  ship 
bad  not  intervened.     Searle  v.  ScoveU^  4  J.  C.  R.  218. 

2.  The  owner  of  goods  is  not  answerable  both  for  the  old  and  the 
new  freight     Ibid, 

3.  To  ascertain  such  extra  freight,  the  proper  rule  seems  to  be,  to 
determine  the  difference  between  the  amount  of  the  freight  under  the 
orig^al  charter  party,  and  the  rateable  freight^  for  the  goods  saved, 
to  the  port  of  necessity,  added  to  the  freight  of  the  new  ship  hired  to 
carry  on  the  goods.    Ibid. 

4.  The  exitra  freight  for  the  renewed  voyage,  is,  in  such  case,  a  li^ 
on  the  cargo.    Ibid. 


FDGITIVES  FROM  JUSTICE. 

1.  It  is  the  law  of  nations  to  deliver  up  offenders  charged  with 
felonies  and  other  high  crimes,  and  who  have  fled  from  the  country 
where  such  crimes  were  committed,  into  a  foreign  and  friendly  juris* 
diction.    Matter  ef  WaMum,  4  J.  C.  R  106. 

fl.  It  is  the  duty  of  the  civil  magistrate  to  commit  such  fugidves 
from  justice,  to  the  end  that  a  reasonable  time  may  be  aflbrded  for  the 
government  here  to  deliver  them  up,  or  for  the  foreign  government  to 
make  application  to  the  proper  authorities  here,  for  that  purpose.  Ibid. 
But  if  such  application  is  not  made  in  a  reasonable  time,  the  party 
ought  to  be  discharged.    Ibid. 

3%  The  evidence,  to  detain  a  fugitive  frotan  justice,  for  the  purpose  of 
bebg  surrendered  to  his  government,  ought  to  be  such  as  would  be 
sufficient  to  commit  him  for  trial,  if  the  offence  was  committed  here. 
Ibid. 

A.  The  27th  article  of  the  treaty  of  1796,  between  the  United  States 
and  Cfreat  Britain^  was  merely  declaratory  of  the  law  of  nations,  on 
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the  sobject;  and,  since  the  expiration  of  that  treaty,  the  general  prin* 
ciples  of  the  law  of  nations  remain  obligatory  on  the  two  powers. 
Uid. 

5.  Therefore,  the  Chancellor,  or  a  Judge  of  the  Supreme  Court  in  va- 
cation, has  jurisdiction  to  examine  a  prisoner  brought  before  him  on  Aa- 
beoB  corjfuSf  and  who  had  been  taken  in  custody,  on  a  charge  of  theft  or  fe- 
lony committed  in  Canada^  or  a  foreign  state,  fromVhich  he  had  fled ; 
and  if  sufficient  evidence  appears  against  him,  he  may  be  remanded; 
otherwise  he  mast  be  discharged.     Ibid. 


GUARDIAN  AND  WARD. 

I.  How  ajppainied  or  removed. 

n.  QuardMm^t  power  over  the  person  and  estate  of  his  ward. 
III.  How  a  guardian  shall  account. 

I.  How  appointed^  or  removed. 

* 

1.  A  guardian  appointed  by  Chancery,  continues  until  the  infant 
ward  arrives  at  the  age  of  31  years,  unless  changed  by  order  of  the 
Court,  on  good  cause  shown.     In  the  matter  ofNicoll^  1  J.  C.  R.  25. 

2.  An  infant,  on  arriving  at  the  age  of  14«  is  not  entitled,  as  a 
natter  of  course,  to  change  the  guardian  appointed  by  the  Court. 
Ibid» 

3.  A  Surrogate  has  power  to  appoint  a  guardian,  but  has  no  power 
over  him  as  a  trustee.     In  the  matter  ofAndrewsy  1  J.  C.  R.  99. 

4.  Chancery  has  the  same  superintendence  and  control  over  guar- 
dians hy  statute,  or  testamentary  guardians,  as  it  has  over  guardians 
insocfi^e.     Ibid. 

5.  Every  guardian,  however  appointed,  is  responsible  to  the  Court 
of  Chancery  for  his  conduct,  and  may  be  removed  for  misbehaviour. 
Ibid. 

6.  Chancery  may  discharge  or  change  a  guardian  appointed  by  a 
Surrogate  ;  but  this  is  not  done  without  special  cause  shown.  Exparte 
Crumb,  2  J.  C.  R.  439. 

7.  A  guardian  to  an  infant  appointed  in  another  state,  is  not  re* 
cognised  here.     MorreU  v.  Dickey,  1  J.  C.  R.  153. 

7.  A  father  of  an  infant  residing  in  another  state,  is  not  entitled  to 
demand  money  here,  belonging  to  the  infant ;  but  a  guardian  should 
Vol.  VII.  63 
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be  appointed  iiere,  in  order  to  make  a  valid  demand  of  the  money. 
WiUiam  V.  Starrs,  6  J.  C.R.  353. 

9.  A  guardian  mast  be  appointed  by  Chancery,  and  give  competent 
security,  to  be  approved  of  by  the  Court,  before  payment  of  a  legacy, 
or  infant's  share,  by  the  administrator,  will  be  ordered.     Ibid, 

10.  Where  a  bond  given  by  a  surety  for  the  guardian  of  an  infant, 
was  taken  by  the  Surragaie,  in  the  name  of  the  people,  instead  of  the 
infant,  the  Court  corrected  the  mistake,  and  considered  the  bond  as 
of  equal  ^validity,  as  if  taken  in  the  liame  of  the  infant.  Wiser  s* 
Blackly,  IJ.  C.  R.  607. 

11.  It  is  not  the  usual  practice  of  Chancery  to  appoint  a  guardian 
to  an  infant  who  is  a/eme  covert;  nor  can  the  husband  be  guaidian 
for  his  wife,  as  to  the  sale  of  the  infant's  lands,  under  the  statute,  by 
direction  of  the  Court,  (sess.  37.  ch.  108.  and  sess.  3&.  ch.  106.)  Mat^ 
ier  of  Whitaker,  4  J.  C.  R.  378. 

12.  These  statutes  do  not  apply  to  the  case  of  a  female- infant  who 
is  married.  Ibid.  They  were  intended  to  authorize  a  sale  of  the 
estate  of  infants,  for  their  better  education  and  maintenance,  and  for 
their  special  benefit ;  not  that  the  proceeds  of  the  sale  should  be  placed 
at  the  disposition  of  the  husband  of  the  infant.     Ibid. 

13.  It  seems,  that  a  female  ward  of  Chancery,  is  not,  of  coarse, 
discharged  from  its  protection  by  marriage,  without  an  order  of  the 
Court  for  the  purpose.     Ibid. 

14.  A  grandfather  has  no  right  under  the  statute,  to  appoint  by 
his  will,  a  guardian  to  his  grandchild.  Fullerton  v.  Jackson^  5  J.  C. 
R.  278. 


II.  Guardian^s  power  over  the  person  and  estate  of  his  ward. 

15.  A  guardian  has  no  power  or  control  over  the  real  estate  of  hts 
ward,  further  than  concerns  the  rents  and  profits.    Genet  v.  Tallmadge^ 

.IJ.  C.  R.  561., 

16.  A  Chancery  guardian  may,  in  his  discretion,  sell  the  personal 
property  of  his  ward,  for  the  purposes  of  bis  trust,  without  a  previous 
order  of  the  Court  for  that  purpose.  Field  v.  Schieffelin,  7  J.  C.  R. 
150. 

17.  So,  he  may  lease  the  real  estate,  but  cannot  sell  it,  without 
the  authority  of  the  Court.    Ibid. 

18.  A  guardian  having  the  legal  power  to  sell  or  dispose  of  the  per- 
sonal property  of  his  ward,  a  purchaser  acting  fairly  has  a  right  to 
presume,  that  the  guardian  acts  for  the  benefit  of  his  ward,  and  is  not 
bound  to  inquire  into  the  state  of  the  trust ;  nor  is  he  answerable  for 
the  faithful  application  of  the  money,  unless  he  knew,  or  bad  sufficient 
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information  at  \^e  time,  that  the  guardian  contemplated  a  breach  of 
trust,  and  intended  to  misapply  the  money,  or  was,  in  fact,  by  the 
very  transaction,  applying  it  to  his  own  private  purpose.  Ibid.  A 
stranger  or  bona  fide  purchaser  is  not  answerable  for  the  application 
of  the  money  by  a  guardian.  Ibid.  [As  to  a  bona  fide  purchaser 
of  an  executor  or  administrator,  tee  tit.  Executor  and  Admi- 
nistrator.] 

19.  Where  one  of  the  sureties,  before  given  by  the  guardian,  had 
become  insolvent,  the  Court  refused  to  order  moneys  belonging  to  the 
infants,  and  which  had  been  paid  into  Court  by  the  administrator,  to 
be  paid  over  to  the  guardian,  until  other  and  further  security  had  been 
given  by  him.     Genet  v.  Tallmadge^  1  J.  C.  tl.  561. 

20.  Where  certain  commissioners  appointed  to  make  a  partition  of 
the  real  estate  of  an  intestate,  pursuant  to  an  act  of  the  Legislature, 
sold  parts  of  the  estate,  and  paid  the  proceeds  into  this  Court,  pur- 
suant to  an  order  for  that  purpose,  and  which  had  been  invested  in 
public  stocks,  by  the  Assistant  Register,  the  Court  refused,  on  petition 
of  the  guardian,  to  order  the  money  to  be  paid  over,  or  the  stocks 
transferred  to  him.     Ibid. 

21.  A  Atther,  who  has  been  appointed  guardian  to  his  infant 
children,  by  Chancery,  and  has  given  competent  security  to  the  exe- 
cutor or  administrator  under  the  statute,  (sess.  36.  ch.  75.  s.  18.)  and 
approved  security  to  account  to  his  children,  on  their  coming  of  age, 
is  entitled  to  receive  legacies  and  distributive  shares  belonging  to  them. 
Ibid.     S.  P.  IJ.C.  R.3. 

22.  But  payment  by  an  executor  or  administrator  to  the  father,  as 
guardian  by  nature  merely,  is  at  the  peril  of  the  executor  or  admi- 
nistrator, who  may  be  compelled  to  pay  the  same  over  again,  on  the 
infant's  arriving  at  full  age.  Oenet  v.  Tallmadge^  1  J.  C.  R.  3. 
MorreU  v.  Dickey,  1  J.  C.  R.  163. 

23.  A  guardian  of  an  infant  appointed  in  another  state,  has  no 
power  to  receive  the  money  or  property  of  the  infant,  of  the  executor 
or  administrator  here.     Morrell  v.  Dickey^  li.  C.  R.  153. 

24.  If  a  grandfather  devises  land  to  his  grandchild,  and  directs  the 
rents  and  profits  thereof  to  be  applied  by  his  executors^  for  the  educa- 
tion of  such  grandchild,  xhe  guardian  of  such  grandchild,  appointed  by 
the  Surrogate,  is  not  entitled  to  receive  or  apply  the  rents  and  profits. 
Fullerton  v.  Jackson,  5  J.  C.  R.  278. 


III.  How  a  guardian  shall  account. 
25.  It  seems,  that  a  release  given  by  a  ward,  six  months  after  hi 
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comes  of  age,  to  bis  gnardiaD,  freely  and  fairly,  without  any  fraud, 
misrepresentation,  or  undue  means  used  for  the  purpose,  is  valid. 
Krby  v.  Taylor,  6  J.  C.  R.  242. 

26.  And  such  a  release  given  by  a  ward,  is  a  discharge  of  the 
Murety^  who  bad  given  a  bond  for  the  guardian,  by  order  of  the  Surrogate, 
and  may  be  pleaded  in  bar  to  a  suit  brought  by  the  ward  against  such 
guardian  and  bis  surety,  for  an  account,  be.    Ibid. 


HABEAS  CORPUS. 

1.  Under  the  Habeas  Corpus  act,  the  Chancellor  will  not  discharge 
a  prisoner,  who  has  been  committed  by  a  justice  of  the  peace,  under 
the  act  for  apprehending  and  punishing  disorderly  persons ;  the  war- 
rant of  commitment  stating  that  the  prisoner  had  been  duly  convicted, 
&c.,  and  the  conviction  being,  prima  facte,  legal  and  regular.  People 
V.  Goodhue,  2  J.  C.  R.  198. 

2.  Whether  Chancery,  independently  of  the  statute,  has  any  com- 
mon law  jurisdiction  in  such  case.^^     Quere,     Ibid. 

3.  The  Chancellor,  or  a  Judge  in  vacation,  has  jurisdiction  to  examine 
a  prisoner  brought  up  on  habeas  eorpii«,aod  m  bo  has  been  taken  in  custody, 
on  a  charge  of  theft  or  felony  committed  in  Canada,  or  a  foreign 
state,  from  which  he  has  fled  ;  and  if  suflicient  evidence  appears  against 
him,  he  may  be  remanded ;  otherwise,  he  may  be  dbcharged.  Matter 
of  Washburn,  4  J.  C.  R.  106. 

[See  tit.  Infant.     Fugitives  from  Justice.] 


HEIR. 

1.  An  equitable  interest  in  land,  founded  on  articles  of  agreement  for 
the  purchase,  if  undevised,  passes  to  the  heir ;  and  the  executor  must 
pay  the  purchase  money  for  the  benefit  of  the  heir.  Livingston  v. 
Tiewldrk,  3  J.  C.  R.  312.     S.  P.  Champion  v.  Brown,  6  J.  C.  R.  398. 

2.  Where  a  deed  to  the  testator  comes  into  the  possession  of  the 
executor,  who  does  not  produce  it,  nor  account  for  its  loss,  the  most 
fiivourable  intendment  as  to  its  contents,  will  be  made  for  the  benefit 
of  the  heir.    JbM. 
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3.  A  creditor  may  file  a  bill  against  heirs  and  devisees  for  ao  ac- 
count, and  for  a  sale  and  distribution  of  the  real  estate  descended  or 
devised,  to  make  good  any  deficiency  of  personal  assets.  Tkompson 
V.  Brwuj  4  J.  C.  R.  619. 

4.  It  is  no  objection  to  the  sale  of  real  estate  for  the  payment  of 
debts,  that  the  heirs  are  infants.    Ibid. 

5.  But  the  real  estate  will  not  be  directed  to  be  sold,  until  the  debts  ' 
and  the  deficiency  of  the  personal  estate  have  been  duly  ascertained. 
Ibid. 

6.  Where  there  is  a  decree  for  the  sale  of  assets  descended,  it  enures 
for  the  benefit  of  all  the  creditors,  and  draws  the  entire  distribution  of 
the  assets  into  the  Court  of  Chancery.     Ibid. 

7.  If  an  heir  redeem  land  by  paying  ofi*  a  mortgage,  the  widow  is 
not  entitled  to  claim  her  dower,  without  contributing  towards  the  sum 
so  paid  by  the  heir.     Stoaine  v.  Perine^  5  J.  C.  R.  482. 

8.  Where  there  are  several  heirs;  and  a  judgment  creditor  collects 
the  whole  debt  from  a  part  of  the  inheritance  allotted  to  one  of  them, 
the  others  are  bound  to  contribute.  Clowes  v.  Dickenson^  5  J.  C.  R. 
236. 

9.  An  account  taken  before  a  Master,  by  order  of  the  Court,  on  pe- 
tition of  an  executrix,  when  no  suit  was  pending,  is  not  binding  on  the 
infant  heirs.     Evertson  v.  Tappen^  5  J.  C.  R.  497. 

10.  When  an  executrix  suffers  land,  of  which  the  testator  died  seised, 
to  be  sold  under  a  mortgnge,  and  becomes  the  purchaser  thereof,  in  her 
own  right,  and  sells  it ;  she  was  held  accountable  to  the  heirs  for  the  pro- 
ceeds of  the  sale.     Ibid.  . 

1 1.  An  heir  may  appear  before  the  Surrogate,  and  oppose  the  appli- 
cation of  an  executor  to  sell  the  real  estate,  on  the  ground  of  a  defi- 
ciency of  personal  assets  to  pay  debts.  Mooers  v.  White,  6  J.  C*  R. 
360. 

ISee  tit.  Executors  and  Adhinistbators.] 
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HUSBAND  AND  WIFE. 

L  (a)'  Marriage  ;  (b)  setUemenU  before  marriage  ;  (c)  vclu$Uary 
$etdement$. 

II.  Husband's  interest  in  his  wife^s  estate  ;  and  his  power  over  it ; 

and  how  the  wife's  equity  to  a  suitable  provision  out  of  it  will 
be  secured  to  her. 

III.  Of  the  wife's  power  over  her  separate  estate  ;  how  far  she  is  con- 

sidered as  a  feme  sole  in  regard  to  ity  during  cohabitation  ; 
and  of  her  consent  to  the  acts  of  her  husband  relative  to  her 
separate  property  ;  and  her  appointment  in  his  favour. 

IV.  Cftht  acquisitions  of  the  wife  cfier  marriage. 

V.  Of  dower;  tide  of  tiie  widow;  of  what  lands  and  how  endowed; 

of  her  remedy  ;  election  ;  and  what  is  a  bar  to  her  right. 
VI.  Adultery ;  divorce;  alimony. 
VII«  Supplicavit. 


I.  (a)    Marriage;    (b)  settlements  before  marriage;    (c)  voluntary 

settlements. 


(a)  Marriage. 

1.  Where  the  defendant  married  an  infant  under  12  years  of  age, 
who  immediately  declared  her  ignorance  of  the  nature  and  conse- 
quences of  the  roarriagei  and  her  dissent  to  it ;  the  Court,  on  a  bill, 
filed  by  her  next  friendi  ordered  her  to  be  placed  under  its  protection, 
as  a  ward  of  the  Court,  and  forbade  all  intercourse  or  correspondence 
with  her  by  the  defendant,  under  pain  of  contempt.  Aymar  v.  Roff^  3 
J.  C.  R.  49. 

2.  Rights  dependent  on  the  nuptial  contract  are  governed  by  the 
lex  loci  contractus.     Decouche  v.  Savetier,  3  J.  C.  R.  190. 

3.  Marriage  is  a  good,  and  valuable,  and  meritorious  consideration, 
for  an  ante-^nuptial  contract.  Bradish  v.  Oibbs^  3  J.  C.  R.  550. 
S.  P.  Verplanck  v.  Sterry,  12  J.  R.  538. 

4.  Though  a  marriage  with  a  lunatic  is  absolutely  void,  yet,  as 
well  for  the  sake  of  the  good  order  of  society,  as  the  quiet  and  relief 
of  the  party,  its  nullity  should  be  declared  by  the  decision  of  some 
CooH  of  competent  jurisdiction.  Wightman  v.  Wighimanj  4  J.  C.  R. 
343. 
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5.  And,  this  Court,  possessing  an  exclusive  jurisdiction  over  cases 
o£  lunacy  and  tnatrimanicd  causes^  is  the  proper,  and  indeed,  since  there 
are  no  ecclesiastical  Courts  having  cognisance  of  such  causes,  the 
only  tribunal  to  afford  relief  in  such  a  case,  and  to  sustain  a  suit  in- 
stituted to  pronounce  the  nullity  of  the  marriage.     Ibid. 

6.  Therefore,  where  a  person,  insane  at  the  time  of  her  marriage, 
after  her  return  to  a  lucid  interval,  refused  to  ratify  or  consummate  it, 
and  filed  her  bill  to  annul  it,  the  Court  declared  the  marriage  null 

'  and  void,  and  the  parties  absolved  from  its  obligations.     Ibid. 

7.  So,  where  a  marriage  is  unlawful  and  void,  cA  initio^  being  con- 
trary to  the  law  of  nature,  as,  between  persons,  ascendants  or  de- 
scendants, in  the  lineal  line  of  consanguinity,  or  between  brothern  and 
sisters f  in  the  collateral  lin^,  this  Court  will  declare  such  a  marriage, 
in  a  suit  instituted  for  that  purpose,  null  and  void.     Ibid. 

8.  Whether  the  Court,  there  being  no  statute  regulating  marriages, 
or  defining  the  prohibited  degrees  which  render  them  unlawful,  will 
go  farther,  and  declare  marriages  void  between  persons  in  other  de- 
grees o{  collateral  consanguity  or  affinity  ?  Quere.    Ibid. 


(b)  Settlements  before  marriage. 

9.  Where  a  woman,  before  her  marriage,  executed  a  deed,  to  which 
her  intended  husband  was  a  party,  by  which  she  conveyed  all  her 
estate,  real  and  personal,  to  C.  in  trusty  to  her  use,  until  her  mar- 
riage, and  then  to  such  persons  and  uses,  as  she,  with  the  consent  of 
her  intended  husband,  should  appoint  by  deed,  or  by  her  last  will, 
without  his  consent,  and  the  wife  retained  the  deed  during  life,  and 
executed  a  deed  to  her  husband's  brother,  and  also  made  a  will,  dis- 
posing of  her  estate,  be,  it  seems^  that  this  deed,  though  it  might  not 
be  legally  valid,- on  account  of  some  technical  objection  to  its  delivery, 
would  be  good  evidence  of  the  agreement,  and  binding  on  the  husband. 
Methodist  Episcopal  Church  v.  Jaques^  i  J.  C.  R.  65.  See  S.  C.  on 
Appeal,  17  J.  R.  548,  where  the  Court  of  Errors  decided,  that  the  deed, 
under  the  circumstances,  was  valid ;  the  husband,  having,  by  repeated 
and  solemn  acts,  recognised  the  deed,  could  not  be  allowed  to  object 
to  its  validity  on  the  ground  of  its  not  having  been  delivered. 

10.  Where  a  deed  of  marriage  settlement  was  duly  executed  by  the 
parties,  and  laid  on  the  table,  and  the  wife,  the  cestui  que  ^rti«^,tookit  up, 
and  kept  it  in  her  possession,  until  her  death  :  Held,  under  the  circum- 
stances, that  there  was  a  good  and  valid  delivery  of  the  deed.     Ibid. 

11.  Where  in  a  deed  of  settlement,  the  husband,  after  covenanting 
to  allow  bis  wife  to  enjoy  her  separate  property  to  her  own  use,  du- 
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ring  coverture,  and  that  she  might  convey  the  same,  be.,  and  that  she 
should  enjoy  the  rents  and  profits  of  the  real  estate,  as  if  she  were  a 
feme  ide^  the  husband  thereby  releasing  all  his  marital  rights  in  and 
over  the  same,^  &c.  :  Hdd^  that  the  release  was  to  be  construed  with 
the  words  immediately  preceding,  in  regard  to  the  rents  and  profits, 
&c.,  and  operated  only  as  to  his  rights  during  coverture,  and  did  not 
afiect  his  rights  as  survivor  of  his  wife,  in  regard  to  her  personal  estate. 
Stewart  v.  Stewart^  7  J.  C.  R.  229. 


(c)  Voluntary  settlements. 

12.  A  voluntary  settlement,  fairly  made,  is  always  binding  in  equity, 
upon  the  grantor,  unless  there  be  clear  and  decisive  proof,  that  he 
never  intended  to  part  with  the  possession  of  the  deed ;  and  if  he  re- 
tain it,  there  must  be  other  circumstances,  besides  the  mere  fact  of  bis 
retaining  it,  to  show  that  it  was  not  intended'to  be  absolute.  Sauver- 
hye  V.  Jlrden^  IJ.  C.  R.  240. 

13.  A  voluntary  settlement  without  power  of  revocation,  cannot  be 
revoked.     Ibid. 

14.  A  voluntary  conveyance  or  settlement,  though  retained  by  the 
grantor  in  his  possession  until  his  death,  is  good.  Bunn  v.  Winthrop^ 
3  J.  C.  R.  329. 

15.  As  between  the  parties,  a  voluntary  actual  transfer,  by  deed,  of 
a  chattel  interest,  b  vaJid,  without  any  consideration  appearing.  Ibid* 

16.  A  voluntary  conveyance,  may  become  valid,  by  matter  exfaeto, 
or  by  some  valuable  consideration,  intervening.  Sterry  and  wife  v. 
Jlrden^  1  J.  C.  R.  261.  .  S.  P.  Verplanek  v.  Sterry,  on  Appeal,  12  J. 
R.  536. 

17.  Marriage  is  such  a  valuable  consideration  ;  and  if  the  grantee, 
in  a  voluntary  deed,  gains  credit  by  the  conveyance,  and  a  person  is 
induced  to  marry  her,  on  account  of  the  provisions  made  for  her  in  the 
deed,  such  conveyance,  on  the  marriage,  ceases  to  be  voluntary,  and 
becomes  good  against  a  subsequent  bona  fide  purchaser  of  the  gprantor, 
for  a  valuable  coiisideration.  And  it  makes  no  difference  whether  any 
particular  marriage  was  in  contemplation,  at  the  time  of  the  execution 
of  the  voluntary  deed  or  not.  Sterry  v.  Jlrden,  1  J.  C.  R.  261.  S. 
C.  12  J.  R.  536.  on  Appeal. 

18.  Whether  a  voluntary  conveyance,  by  a  father,  in  affluent  cir- 
cumstances, and  not  indebted  at  the  time,  to  trustees,  for  the  use  of  his 
daughter,  for  life,  and  in  case  of  her  death  to  her  children,  fairly  made, 
without  any  fraudulent  intention,  is  not  good  agiAnst  a  subsequent 
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bona  fide  purchaser,  for  a  valuable  consideration,  with  notice  of  such 
deed  f  ^uere.  Verplanck  v.  Sterry,  on  Appeal,  12  J.  R.  536.  S.  C. 
IJ.C.  R.  261. 

[How  far  post-nuptial  voluntary  settlements  are  valid  as  against 
creditors.  See  tit.  Agreement,  V.  60,  61,  62.  Debtor  and  Cre* 
DITOR,  I.(b)]^ 

IL  3%e  huBbanffs  interest  in  his  wife^s  estate^  and  his  power  aver  it ; 
and  how  the  wifeU  equity  to  a  suitable  provision  out  of  it  wittbe 
secured  to  her. 

19.  Where  a  husband  asks  the  aid  of  the  Court,  to  enable  him  to 
get  possession  of  his  wife's  property,  he  must  do  what  is  equitable,  by 
making  a  reasonable  provision  out  of  it,  for  the  maintenance  of  her  and 
her  children.  Howard  v.  Moffat^  2  J.  C.  R.  206.  S.  P.  Olen  v. 
Fisher,  6  J.  C.  R.  33. 

20.  And  the  rule  is  the  same,  whether  the  husband  applies  to  the 
Court  himself,  or  asuit  for  the  wife's  debt,  legacy,  portion,  be.  is  brought 
by  his  legal  representatives.  Ibid.  And  the  extent  of  the  provision  will 
depend  on  the  circumstances  of  the  case.    Ibid. 

21.  The  practice  is,  for  the  husband,  on  a  reference  to  a  Master,  to 
make  proposals  of  .a  settlement,  and  on  the  coming  in  of  the  report, 
the  Court  judges  of  its  sufficiency.    Ibid. 

22.  But  if  the  husband  can  lay  hold  of  his  wife's  property,  without 
the  aid  of  the  Court,  he  may  do  it,  the  Court  having  no  power  to  coerce 
a  settlement  by  interfering  with  bis  remeidies  at  law.     Ibid. 

23.  Where  the  husband  and  wife  sue  for  the  wife's  legacy,  the 
Court  will  direct  a  suitable  provision  to  be  made  for  her  out  of  it, 
for  the  maintenance  of  her  and  ber  children,  before  decreeing  pay- 
ment of  the  legacy  to  the  husband.     Glen  v.  Fisher,  6  J.  C.  R.  33. 

34.  The  Court  will  lay  hold  of  the  property  of  a  wife  which  may  be 
within  its  power,  for  the  purpose  of  providing  maintenance  for  her,  when 
she  is  abandoned  by  her  husband,  or  prevented,  by  his  ill  treatment, 
from  cohabiting  with  him.    Dumond  v.  Magee,  4  J.  C.  R.  316. 

25.  Where  the  husband  abandoned  his  wife,  and  married  another  wo- 
man, with  whom  he  continued  to  live  for  twenty  years :  Held,  that  he  had 
forfeited  all  just  claim  to  his  wife's  distributive  share  of  personal  estate 
inherited  by  her.    Ibid. 

26.  And  the  Court,  in  such  case,  directed  the  principal  of  the  wife's 
share  to  be  brought  into  Court,  and  placed  at  interest ;  and,  after  her 
death,  the  principal  to  go  to  her  children,  by  her  lawful  husband,  or 
to  their  representatives ;  she  having,  after  being  abandoned  by  her  hus^ 
band,  upon  the  report  and  belief  of  his  death,  married  another.     Ibid. 

Vol.  VII.  64 
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27.  If  a  husband  appoints  an  attorney,  to  recover  a  debt,  legacy, 
be,,  due  to  his  wife,  and  the  attorney  receives  the  money ;  or  if  the  bus- 
band  mortgages  the  wife's  interest,  or  assigns  it,  absolutely,  for  a  valua- 
ble consideration  ;  or  if  he  recovers  it  by  a  suit  at  law,  in  his  own  name, 
or  releases  the  debt ;  in  these  cases,  the  survivorship  of  the  wife  ceases. 
Schuyler  v.  Hoyle,  6  J.  C.  R.  196. 

28.  Where  the  husband  and  wife,  and  other  heirs  of  F.,  who  died 
intestate,  in  England^  made  a  joint  power  of  attorney  to  V.,  authorizing 
him  to  take  out  letters  of  administration  there  on  the  estate  of  F.,  to 
collect  the  property,  be,  to  pay  over  to  the  parties  their  distributive 
shares  respectively,  be.,  and  after  V.  had   taken   out  administra- 

'tion,  but  before  he  had  received  the  property,  or  paid  over  the  entire 
share,  the  husband  died :  Decreed^  that  the  wife  was  entitled,  in  her 
right,  as  survivor,  to  that  portion  of  her  distributive  share  which  bad 
not  been  actually  paid  over  to  her  husband.  Ibid. 
.  29.  The  equitable  right  of  the  wife  to  personal  property  in  the 
hands  of  her  trustees,  cannot  be  disposed  of  by  her  husband,  without 
making  a  suitable  provision  for  her.  Kenny  v.  Udallf  5  J.  C.  R. 
464. 

30.  This  equity  of  the  wife  stands  on  the  peculiar  doctrine  and  prac- 
tice of  the  Court  of  Chancery,  rather  than  on  any  general  reasoning. 
Ibid. 

31.  The  ioifeU  equity^  as  it  is  called,  attaches  upon  her  personal 
property  whenever  it  is  subject  to  the  jurisdiction  of  the  Court,  and  is 
the  object  of  a  suit,  into  whosoever  hands  it  may  have  come,  or  in 
whatever  manner  it  may  have  been  transferred.  Ibid.  S.  P.  Haviland 
v.  Myers^  6  J.  C.  R.  226. 

32.  This  equity  of  the  wife  is  equally  binding,  whether  the  transfer 
of  the  property  be  by  operation  of  law,  or  by  the  act  of  the  party,  to 
general  assignees  or  to  an  individual,  or  whether  the  particular  trans- 
fer was  voluntary,  or  made  upon  a  good  and  valuable  consideration. 
Ibid.  See  abo^  Haviland  v.  Myers^  and  Haviland  v.  Bloom  and 
Myers,  6  J.  C.  R.  25.  and  178.  S.  P. 

33.  It  makes  no  difference  whether  the  application  to  the  Court,  in 
order  to  obtain  possession  of  the  wife's  property,  be  made  by  the 
htksband,  or  his  representatives,  or  assignees  ;  or  whether  it  be  by  the 
wife  or  her  trustee,  seeking  a  provision  out  of  it.     Ibid. 

34.  The  Court  may,  in  its  discretion,  give  the  whole,  or  a  part  only, 
of  the  property  to  the  wife,  for  her  maintenance,  according  to  the  cir- 
cumstances of  the  case.  Ibid.  See  also^  Haviland  v.  Bloom  and 
Myers,  6  3. X.  R.  178. 

35.  Where  the  husband  lives  with  the  wife,  and  maintains  her,  and 
has  not  misbehaved,  the  course  is,  to  allow  him  to  receive  the  interest 
and  dividends  on  her  property.    Ibid. 
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36.  As,  wiiere  bank  stock,  settled  by  a  father  on  his  infent  daughteri 
placed  in  the  hands  of  the  Assistant  Register  of  the  Court,  as  trustee, 
to  execute  the  trusts  declared  in  her  favour  by  the  deed  of  settlement, 
was,  within  one  year  after  her  marriage,  and  while  she  was  an  infant, 
sold  and  transferred  by  her  husband  and  her,  for  a  valuable  considera- 
tion, the  assignee  knowing  at  the  same  time  of  the  deed  of  settlement, 
and  the  infancy  of  the  wife,  the  assignment,  on  a  bill  filed  by  the  wife 
against  her  husband  and  the  assignee,  was  declared  null  and  void,  so 
far  as  respected  the  wife's  equity ;  and,  the  husband  having  misbe- 
haved himself,  the  dividends  on  the  stock  were  directed  to  be  paid  to 
the  wife  herself,  until  she  came  of  age,  with  liberty  for  her  to  apply 
for  such  suitable  provision  out  of  the  property,  as  might  be  determined 
on  the  usual  reference  to  a  Master.     Ibid. 

37.  If  a  husband  survives  his  wife,  and  dies,  without  administering 
on  her  property,  or  before  completing  the  administration,  and  the 
wife's  next  of  kin  administers,  such  administrator  is  a  trustee  for  the 
representatives  of  the  husband.     Stewart  v.  Stewart,  7  J.  C.  R.  229. 

38.  The  husband  may  be  considered  as  the  next  of  kin  to  his  wife, 
by  relation  of  marriage,  and  as  taking  her  personal  property,  in  case 
of  her  death,  as  next  of  kin;  but  whether  so  considered  or  not,  her 
personal  property  remaining  after  her  death  goes  to  her  husband, 
eitherywre  mariti,  or  as  next  of  kin.     Ibid. 

39.  Where  a  marriage  settlement  gives  the  wife  the  control  of  her 
separate  estate  during  the  coverture,  and  a  power  of  appointment  with 
the  consent  of  her  husband,  but  contains  no  provision  for  the  disposi- 
tion of  her  personal  property,  in  the  event  of  her  death  and  in  default 
of  appointment,  and  she  dies  without  making  any  appointment,  the 
property  goes  to  the  husband,  as  survivor,  as  if  no  such  settlement 
had  been  made.     Ibid. 

40.  In  a  suit  by  the  husband  for  the  wife's  distributive  share,  the 
wife  must  be  made  a  party.     Schuyler  v.  Hoyle,  6  J.  C.  R.  196. 

41.  Where  a  bill  is  filed  by  the  husband  and  wife,  for  a  demand  in 
right  of  the  wife,  and  the  husband  dies,  the  suit  does  not  abate,  but 
the  action  survives  to  the  wife.    M^Dowl  v.  Charles^  6  J.  C.  R.  132. 


III.  Of  the  wife^s  power  over  her  separate  estate  ;  how  far  she  is  eon» 
sidered  as  a  feme  sole  in  regard  to  it,  during  coverture ;  of  her  consent 
to  the  acts  of  her  husband  in  relation  to  her  separate  property,  and 
her  appointment  in  his  favour. 

42.  A  feme  covert,  with  regard  to  her  separate  estate,  is  to  be  re- 
garded as  zfeme  sole,  and  may  dispose  of  her  property,  without  the 
consent  or  concurrence  of  her  trustee,  unless  she  is  specially  restrained 
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by  the  instrament  ander  which  she  acquires  ber  separate  estate.  Jaques 
r.  Methodist  Episcopal  Churchy  17  J.  R.  548.  oo  Appeal.  Contra 
S.  C.  1  J.  C.  R.  450.     3  J.  C.  R.  77. 

43.  And,  it  seems,  that  though  a  particular  mode  of  disposition  be 
specifically  pointed  out,  in  (he  instrament  or  deed  of  settlement,  it  will 
will  not  preclude  her  from  adopting  any  other  mode  of  disposition, 
unless  there  be  negative  words,  restraining  her  power  of  disposition, 
except  in  the  very  mode  pointed  out.  Ibid.  Contra,  S.  C.  3  J.  C.  R.  77. 

44.  Therefore,  if  she  enters  into  any  agreement,  clearly  indicating 
her  intention  to  affect  by  it  her  separate  property,  a  Court  of  equity, 
if  there  be  no  fraud,  or  unfair  advantage  taken  of  her,  will  apply  her 
separate  property  to  satisfy  such  engagement.     Ibid. 

45.  And  she  may  give  her  property  to  her  husband,  as  well  as  to 
any  other  person,  if  her  disposition  of  it  be  not  the  result  of  flattery, 
or  force,  or  improper  treatment.     Ibid. 

46.  As,  where  the  wife  agreed  to  defray  the  expenses  of  the  family 
establishment,  out  of  her  separate  estate  :  Held,  that  the  husband  not 
only  was  not  accountable  for  the  moneys  received  by  him  from  the  wife, 
and  expended  for  that  purpose,  but  that  he  was  to  be  allowed  for  all 
advances  made  by  him  out  of  his  own  mbneys,  for  that  object     Ibid. 

[Ab^6. — In  the  same  case,  3  J.  C.  R.  77.  the  Chancellor  went 
into  a  very  full  examination  of  the  decisions  of  the  English  Chan- 
cery,'on  the  question,  how  far  the  wife  was  to  be  considered  as  a 
feme  sole  in  regard  to  her  separate  property,  settled  to  her  separate 
use ;  and  he  concluded  that  the  English  decisions  were  so  floating  and 
contradictory,  as  to  leave  the  Court  here  at  liberty  to  adopt  the  true 
principles  of  these  settlements,  which  he  stated  to  be,  that  the  wife,  as 
to  her  separate  property,  is  to  be  deemed  ^feme  sole,  sub  modo  only, 
or  to  the  extent  of  the  power  clearly  given  by  the  settlement.  That 
her  incapacity  is  general,  and  the  exception  was  to  be  taken  strictly, 
and  to  be  shown  in  every  case,  because  it  is  against  the  general  policy 
and  immemorial  doctrine  of  the  law ;  that  the  intention  of  the  settle- 
ment was  tfl  govern,  and  to  be  collected  from  the  terms  of  the  instru- 
ment ;  and  her  power  of  disposition  must  be  exercised  according  to 
the  mode  prescribed  in  the  deed  or  will,  under  which  she  becomes 
entitled  to  the  property.  That,  therefore,  when  she  has  a  power  of 
appointment  by  will,  she  cannot  appoint  by  deed;  nor,  when  she 
is  empowered  to  appoint  by  deed,  is  the  giving  a  bond,  note,  or 
parol  promise,  without  reference  to  the  property,  or  making  a  pa* 
vol  gift,  such  an  appointment.  Nor  when  it  is  said,  in  the  settle- 
ment, that  she  is  to  receive  from  the  trustee  the  income  of  her 
property,  as  it  may,  from  time  to  time,  become  due,  can  she,  by  anjti- 
cipaiion,  dispose  at  once  of  the  whole  income.  But  'the  decbion  of 
the  Court  of  Errors,  in  the  same  case,  does  not  confirm  these  restrictions. 
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farther  than  they  are  specified,  in  express  and  positive  terms,  in  the 
deed  of  settlement.] 

47.  Where  the  husband  is  permitted  by  the  wife  to  have  the  ma- 
nagement of  her  separate  property,  secured  to  her  by  marriage  settle- 
ment, to  receive  her  rents,  &x.,  very  strict  proof  of  his  payment  to  her, 
or  for  her  use,  or  of  his  having  settled  with  her,  during  her  life,  is  not 
required ;  but  from  the  confidential  nature  of  the  connexion,  the  roost 
favourable  presumptions  are  indulged  towards  him.  S.  C.  3  J.  C.  R» 
77.  And  it  seems  that  parol  declarations  of  the  wife,  as  to  debts  doe  to 
her,  received  by  the  husband,  or  the  rents  and  profits  of  her  real  es- 
tate, are  admissible  in  favour  of  the  husband*  S.  C.  17  J.  R.  548. 
Contra,  3  J.  C.  R.  77. 

48.^  If  a/fme  covert,  having  a  separate  estate  secured  to  her  by  set- 
tlement, provides  by  will  for  the  payment  of  her  funeral  expenses,  the 
husband  is  not  to  be  charged  with  them  ;  aliter,  if  no  such  provision 
had  been  made.    S.  C.  3  J.  C.  R.  77. 

49.  Where,  by  a  marriage  settlement,  the  whole  real  and  personal 
estate  of  the  wife  is  secured  to  her  separate  use,  the  husband  is,  not- 
withstanding, bound  to  maintain  his  wife  and  family  during  the  co- 
verture ;  but  the  consent  or  agreement  of  the  wife,  during  coverture, 
that  the  expenses  shall  be  borne  by  her  separate  estate,  is  valid.  Ibid. 
S.  C.  17  J.  R.  648.     Contra,  S.  C.  I  J.  C.R.  450. 

N  50.  The  husband  is  entitled  to  an  allowance  for  moneys  expended 
in  necessary  reparations  of  the  wife's  estate,  and  for  any  specific  appro- 
priation of  her  property,  with  her  assent  and  direction,  and  for  her 
benefit.     Ibid 

51.  Where  husband  and  wife  agreed  by  parol,  that  he  should  pur- 
chase a  lot  of  ground  in  her  name,  and  build  a  house  thereon,  and  that 
he  should  be  reimbursed  the  cost  thereof  out  of  the  proceeds  of  another 
house  and  lot  of  which  she  was  seised  in  her  own  right,  and  which 
should  be  sold  for  that  purpose ;  and,  the  husband  having  executed  the 
agreement  on  bis  pa#t,  the  wife  died,  leaving  children,  to  whom  the 
property  in  both  lots  descended,  before  the  contract  was  carried  into 
execution  on  the  part  of  the  wife :  Decreed,  that  the  agreement  should 
be  carried  into  efiect,  and  the  lot  was  ordered  to  be  sold,  and  a  convey- 
ance to  be  executed  by  the  infant  children,  by  their  guardian  ad  litem; 
and  their  father  (the  plaintiff)  and  the  Master  were  directed  to  join  in 
the  conveyance  to  the  purchaser ;  and  ilie  ^plaintiff  to  be  reimbursed 
the  advances  made  by  him  out  of  the  moneys  arising  from  the  sale. 
Livingston  v.  Livingston,  2  J.  G.  R.  537. 

52.  A  husband  and  wife  may  contract,  for  a  bona  fide  and  valuable 
consideration,  for  a  transfer  of  property  from  him  to  her.  Ibid.  But 
the  conveyance  must  be  for  the  purpose  of  making  a  suitable  provi- 
sion for  her.     ShepJuird  v.  Shephard,  7  J.  C.  R.  75. 
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53.  Though  such  conveyance  from  the  husband  to  the  use  of  bis 
wife,  is  presumed,  in  the  first  instance,  to  be  intended  as  an  advance- 
ment and  provision  for  her,  yet  that  presumption  may  be  rebutted  by 
parol  proof.     Ibid, 

64.  A  feme  covert  may  mortgage  her  separate  property  for  her  hus- 
band's debts.  Demarest  v.  Wynkoopf  3  J.  C.  R.  129.  So  she  may 
execute  a  valid  power  to  sell,  contained  in  the  mortgage,  in  case  of 
default  of  payment,  pursuant  to  the  statute.  Ibid. 

55.  In  a  mortgage  by  husband  and  wife,  of  the  wife's  separate  pro- 
perty, she  may,  if  she  choose,  reserve  the  equity  of  redemption  to  the 
husband  alone,  who  may  sell  and  dispose  of  it.     Ibid. 

56.  A  feme  covert  may  execute,  by  a  will  in  favour  of  her  husband, 
a  power  given  or  reserved  to  her,  while  sole^  over  her  real  estate. 
Bnidish  V.  Gibbs^  3  J.  C.  R.  523.  As,  where  the  wife,  before  marriage, 
entered  into  an  agreement  with  her  intended  husband,  that  she  should 
have  power,  during  the  coverture,  to  dispose  of  her  real  estate  by  will, 
and  she,  after  the  marriage,  devised  the  whole  of  her  estate  tojier  hus- 
band ;  this  was  held  to  be  a  valid  disposition  of  her  estate  in  equity ; 
and  the  heirs  at  law  of  the  wife  were  decreed  to  convey  the  legal  estate 
to  the  devisee.     Ibid. 

57.  To  enable  B.feme  covert  to  dispose  of  her  real  estate  in  equity, 
Jt  is  not  necessary  that  the  legal  estate  should  be  vested  in  trustees ; 
but  an  agreement  before  marris^ge,  with  her  intended  husband,  that 
she  should  have  power  to  dispose  of  her  real  estate,  during  coverture, 
will  enable  her  to  do  so.     Ibid. 

58.  A  husband,  in  regard  to  a  devise  to  him  by  his  wife,  in  execu- 
tion of  a  power,  is  not  a  volunteer  ;  the  marriage  is  a  good,  valuable, 
and  meritorious  consideration.     Ibid. 

59.  If  tliere  is  no  provision  in  a  marriage  settlement  for  the  disposi- 
tion of  the  wifb's  personal  estate,  in  the  event  of  her  death,  and  in  de- 
fault of  her  appointment,  and  she  dies  without  making  any  appoint- 
ment, the  property  goes  to  the  husband,  as  survivor,  in  the  same  man- 
ner as  if  no  settlement  had  been  made.  Stewart  v.  Stewart^  7  J.  C. 
R.  229. 


IV.  Of  the  acquisitions  by  the  wife,  after  marriage. 

60.  Where  land  is  conveyed  to  husband  and  wife,  they  do  not  take  as 
joint  tenants^  nor  as  tenants  in  common^  but  both  are  seised  of  an  entire- 
ty ;  neither  can  sell  without  the  consent  of  the  other,  ana  the  survi- 
vor takes  the  whole  ;  this  case  not  being  within  the  provision  of  the 
act  relative  to  joint  tenancies,  (sess.  9.  ch.  12.  s.  6.)  Rogers  v.  Benson^ 
5J.  C.  R.  431. 
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61.  A  deed  by  husband  and  wife  of  their  joint  estate,  in  trust,  to 
pay  all  the  debts  of  the  husband,  and  the  residue  to  the  use  of  the  wife 
and  her  heirs  in  fee,  is  a  valid  conveyance,  being  founded  on  a  valua- 
ble and  meritorious  consideration,  and  cannot  be  impeached  by  a  sub- 
sequent purchaser,  without  notice  of  the  trust.     Ibid. 

62.  A  testator,  by  his  will,  dated  September  25,  1810,  gave  to  his 
daughter,  during  her  separation  from  W.  C,  her  husband,  one  thousand 
dollars  per  annumj  which  he  charged  on  his  real  estate.  W.  C.  and 
his  wife  were  living  separate  when  the  will  was  made,  but  cohabited  to- 
gether in  Februaryj  1815,  (when  the  testator  made  a  codicil  to  his  will, 
changing  only  the  executors,)  and  also  at  the  time  of  the  testator's 
death,  but  separated  immediately  after  his  decease,  and  continued  to 
live  separate  until  within  a  short  time  previous  to  filing  the  bill  by  W. 
C.  and  his  wife,  against  the  executors  of  the  testator,  for  the  legacy  : 
Decreed f  that  the  plaintiffs  were  not  entitled  to  the  legacy,  as  it  was  to 
be  inferred  that  they  separated  for  the  sole  purpose  of  entitling  them- 
selves to  it,  and  the  bill  was  to  be  dismissed  with  costs.  Cooper  and 
wife  V.  Remsen  and  others^  3  J.  C.  R.  382. 

63.  It  was,  afterwards,  held,  upon  the  same  clause  in  the  will,  that 
a  voluntary  separation  of  the  wife  from  her  husband  would  not  entitle 
her  to  the  annuity,  for  she  could  establish  no  claim  on  her  own  viola- 
tion of  conjugal  duty.  Cooper  and  vnfe  v.  Clason  and  others^  S.  C. 
3J.C.  R.  521. 

64.  On  the  same  clause,  in  the  same  case,  it  Was  held,  that,  the  legacy 
depending  on  a  separation,  which  existed  at  the  time  of  the  execution  of 
the  will,  between  the  legatee  and  her  husband,  and  with  a  view  to  that 
fact,  the  condition  annexed  was  lawful  and  proper ;  and  the  separation 
having  ceased  when  the  will  took  effect  by  the  death  of  the  testator, 
there  was  an  end  of  the  legacy ;  and  a  voluntary  separation  after  the 
death  of  the  testator,  would  not  entitle  her  to  it;  and  even  it  if  had  been 
involuntary,  it  would  not  have  satisfied  the  terms  of  the  will.  S.  C.  5 
J.  C.  R.  469. 

65.  Though  a  deed  from  a  husband  to  his  wife  is  void  in  law ;  yet 
where  the  conveyance  from  the  husband  is  for  the  purpose  of  making  a 
suitable  provision  for  the  wife,  as,  giving  her  a  deed  for  certain  lands, 
parcel  of  bis  estate,  during  her  widowhood,  equity  will  lend  its  aid  to 
enforce  the  provision  ;  especially,  when  the  wife  had,  by  an  ante-nup- 
tial agreement,  released  all  right  of  dower  to  arise  under  the  marriage, 
on  the  agreement  of  the  husband,  that  she  should  be  endowed  of  all 
lands  acquired  by  them  during  the  marriage.  Shephard  v.  Shephardj 
7  J.  C.  R.  57.     See  Livingston  v.  Livingston^  2  J.  C.  R.  537. 

66.  And  where  a  husband  conveyed  land  to  his  son,  on  bis  cove- 
nanting to  pay  an  annuity  to  his  mother  during  her  widowhood,  a  re- 
lease of  the  covenant  by  the  son  to  his  father  is  fraudulent  and  void, 
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as  against  the  wife,  who  may,  after  the  death  of  her  husband,  maintain 
an  action  against  the  son  on  the  covenant  so  made  for  her  benefit. 
Rid. 


V*  Dinter;  Utle   of  the  widow;  of  what  lands,  and  how  endowed; 
remedy;  election;  bar, 

67.  A  widow  of  a  mortgagor  being  entitled  at  law  to  dower,  sub- 
ject to  the  mortgage,  she  was  held  to  be  entitled  to  the  use  of  one 
third  of  the  sorplos  proceeds  of  the  sale  of  the  mortgaged  premises, 
remaining  in  Court,  after  satisfying  the  mortgage  debt,  as  her  equita* 
ble  dower ;  and  having  answ^ed  and  submitted  to  a  decree,  her  costs 
were  ordered  to  be  paid  out  of  the  other  two  thirds.  Tahek  v.  Ta- 
behj  1  J.  C.R.  45. 

68.  Where  a  testator  gave  to  his  wife  500  dollars,  "  to  be  left  in 
the  hands  of  his  executors,  to  be  paid  to  her,  for  her  support,  at  any 
time^  or  at  all  times,  as  her  need  might  require,"  and  also,  gave  her 
what  household  goods  she  needed ;  and  after  bequeathing  pecuniary 
legacies  to  her  grandchildren,  directed  his  farm.  Sec.,  to  be  sold  by 
his  executors,  who  sold  it  for  6000  dollars;  and  the  wife,  after  the 
death  of  the  testator,  accepted  the  legacy,  which  was  paid  to  her  out  of 
the  proceeds  of  the  farm  :  Decreed,  that  the  legacy  was  not,  accord** 
ing  to  the  fair  construction  of  the  will,  given  in  lieu  or  bar  of  dower, 
but  as  a  mere  pecuniary  bequest ;  that  the  acceptance  of  the  legacy 
by  the  wife  did  not  affect  her  right  of  dower ;  and  that  the  purchaser 
of  the  farm  took  it  subject  to  that  right.  Adsit  v.  Adsit,  2  J.  C.  R. 
448. 

69.  Where  a  legacy  to  the  wife  is  not  declared,  in  express  terms, 
to  be  in  lieu  of  dower,  it  will  not  be  so  intended,  unless  such  intention 
can  be  deduced,  by  clear  and  manifest  implication,  from  the  provisions 
of  the  will,  so  that  the  claim  of  dower  would  be  inconsistent  with  the 
will,  or  repugnant  to  the  dispositions  made  by  the  testator ;  it  must,  in 
fact,  if  admitted,  disturb  and  defeat  the  will.     Ibid. 

70.  Where  a  testator,  possessed  of  real  and  personal  estate,  devised 
to  his  wife  his  household  furniture,  &c.,and  *^  a  comfortable  support  and 
maintenance  out  of  his  estate,  to  be,  from  time  to  time,  rendered  and 
paid  to  her  by  his  executors,''  be. :  Held,  that  though  the  charge  of  a 
comfortable  support  and  maintenance  might  fall  upon  the  real  as  well 
as  the  personal  estate,  yet,  there  being  no  express  declaration  of  the 
testator  on  the  subject,  nor  any  thing  inconsistent  in  the  two  claims, 
it  did  not  affect  the  widow's  right  of  dower,  and  she  was  noi,  therefore, 
to  be  put  to  her  election.     Smith  v.  Kniskern,  4  J.  C.  R.  9. 

71.  On  a  bill  for  dower,  the  widow  is  entitled  to  the  value  of  the 
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mesne  profitSf  arising  from  tbe  aae  of  the  ttDdivided  third  of  the  pre* 
mises  of  which  her  husband  died  siesed,  from  the  death  of  her  husbandi 
eiclusive  of  the  improvements  since  made  thereon.  Hazen  v.  TAur* 
6ttr,  4  J.  C.  R.  604.     And^ee  Swaine  v.  Perinea  5  J.  C.  R.  482. 

72.  And  where  there  were  several  heirs  and  terretenants,  the  amount 
was  directed  to  be  assessed  upon  them,  respectively,  according  to  the  time 
of  their  enjoyment  of  the  premises,  llnd.  But  as  the  widow  had  never 
demanded  her  dower,  and  there  was  no  opposition  or  vexation  on  the 
part  of  the  defendants,  she  was  denied  co$U^  Ibid.  S.  P.  Hale  r. 
James,  6  J.  C.  R.  258. 

73.  The  Court  follows  the  doctrine  of  the  Courts  of  law,  that  a 
mortgagor  in  possession  of  land  mortgaged  infeej  before  foreclosure, 
has,  in  regard  to  all  the  rest  of  the  world,  except  tbe  mortgagee,  the 
legal  seisin ;  and,  in  case  of  his  death,  while  in  possession,  and  before 
foreclosure,  his  widow  is  entitled  to  dower  in  the  land  mortgaged,  and 
of  which  she  cannot  be  deprived  by  a  purchaser  of  the  equity  of  re- 
demption of  her  husband ;  and,  therefore,  she  will  be  allowed  her 
dower  out  of  the  proceeds  of  the  sale  of  the  mortgaged  premises. 
TUus  ▼.  J^eilson,  b  J.  C.  R.  452.  S.  P.  Tabele  v.  Tabde,  1  J.  C.  R.  45. 

74.  As,  where  the  wife  of  a  mortgagor  joined  in  a  mortgage  in  fee; 
and  the  mortgagor,  afterwards,  executed  a  second  mortgage  in  which 
she  did  not  join ;  and  there  was  a  decree  for  a  sale,  on  a  bill  filed  by 
the  first  mortgagee,  but  before  the  sale,  the  mortgagor  died  :  Decreed, 
that  the  widow  was  entitled  to  her  dower  out  of  the  surplus  of  the 
proceeds  remaining  after  the  first  mortgage  debt  was  satisfied.     Ibid. 

75.  A  release  by  the  husband  of  his  equity  of  redemption  in  lands  mort-^ 
gaged,  not  executed  by  the  wife,  though  she  joined  in  the  mortgage, 
is  no  bar  to  her  claim  of  dower  in  the  equity  of  redemption,  or  re- 
maining interest  of  the  husband  in  the  land,  after  satisfaction  of  the 
mortgage.  Swaine  y.  Perine,  5  J.  C.  R.  482.  She  is,  however, 
bound  to  contribute  rateably  to  the  redemption  of  the  mortgage. 
Ibid. 

76.  Where  the  heir  has  redeemied  the  land,  by  paying  ofi*  the  mort* 
gage,  and  the  widow  files  her  bill  against  him  for  dower,  the  mode  in 
which  she  is  to  contribute,  is,  by  paying,  during  life,  to  the  heii^,  the 
one  third'of  the  interest  on  the  amount  paid  by  him,  to  be  c<rai- 
puled  from  the  time  of  such  payment,  or  the  value  of  such  an  annuity, 
according  to  the  circumstances  of  the  case,  to  be  computed  by  the 
Master.    Ibid. 

77.  After  the  death  of  a  testator,  who  had,  in  his  lifetime,  pur* 
chased  land,  and  given  a  bond  and  mortgage  for  the  purchase  money, 
bis  widow,  who  was  sole  executrix,  and  empowered  to  sell  the  estate 
to  pay  debu,  be,  conveyed  the  estate  to  S.  M.,  who  gave  his  boii4 

.     Vol.  VII.  65 


122  GENERAL  INDEX.-JIusband  and  Wtfe. 

and  mortgage  for  the  same  sum,  which  were  accepted  by  the  first 
mortgagee,  in  lieu  of  the  testator's  bond  and  mortgage,  which  were 
therefore  given  up  and  cancelled :  Decreed,  that  the  widow,  in  ber 
account,  as  executrix,  with  the  heirs,  was  not  to  be  allowed  the  esti* 
maieof  the  value  of  the  dower  in  the  land,  as  the  heirs  derived  no  benefit 
from  the  sale.     Evertson  v.  Tappen,  5  J.  C.  R.  497. 

78.  Where  a  widow  and  executrix  was  empowered  to  sell  the  real 
estate  of  the  testator,  be,  and  to  release  her  dower  on  such  sale,  and 
to  retain  the  value  thereof  out  of  the  proceeds :  Decreed,  that  the 
dower  was  to  be  computed  according  to  the  value  of  the  property  at 
the  time  of  the  death  of  her  husband.     Ibid. 

79.  Aa  executrix  suffered  land  of  which  the  testator  died  seised, 
subject  to  a  mortgage,  to  be  sold  under  the  mortgage,  and  became 
the  purchaser  thereof:  Decreed,  that  she  was  liable  to  account  to  the 
heirs  for  the  proceeds  of  the  sale  ;  but  as  widow  of  the  testator,  she 
was  entitled  to  her  dower  out  of  the  proceeds,  subject  to  her  rateable 
contribution  towards  the  extinguishment  of  the  mortgage  debt.     Ibid* 

80.  Though  a  widow's  remedy  for  dower  is,  prima  fade-in  a  Court 
of  law,  yet  when  the  title  is  admitted,  and  impediments  are  thrown  in 
the  way  of  her  proceeding  at  law,  this  Court  will  sustain  a  bill  filed  by 
her  for  dower.     Swaine  v.  Ferine,  5  J.  C.  R.  482. 

81.  An  ante-nuptial  agreement,  that  the  intended  wife  shaD  exela- 
sively  enjoy  property  held  by  her  as  widow  and  administratrix  of  her 
former  husband,  and  which  is  not  expressed  to  be  in  lien  of  dower,  is  no 
bar  to  her  claim  for  dower  in  the  estate  of  her  second  hasbaad.     Ibid. 

82.  A  conveyance  of  land  by  the  husband,  during  the  covertore,  in 
trust  for  his  wife,  to  whom  the  trustee  afterwards  conveyed  it,  bat 
which  was  not  intended  or  accepted  in  lien  of  dower,  is  no  bar  to  her 
claim  of  dower,  after  his  death.     Ibid. 

83.  A  deed  given  by  the  husband,  just  before  his  second  marriage, 
to  his  daughter,  without  any  consideration,  and  kept  secret,  until  after 
the  marriage,  is  fraudulent  and  void,  as  against  the  wife's  claim  of  dow- 
er.    Ibid. 

84.  It  seems,  that  the  statute  of  limitations  (sess.  24.  c.  188.)  does 
not  apply  to  the  action  of  dower,  as,  by  the  statute  relative  to  dower, 
(sess.  10.  ch.  168.)  the  widow  may,  at  any  time,  during  her  life,  de- 
mand her  dower,  and  the  tenant  of  the  freehold  has  the  means  of  co- 
ercing an  assignment  of  dower.     Jones  v.  Powell,  6  J.  C.  R.  194. 

85.  Where  land  is  aliened  by  the  husband,  the  widow's  dower  is  to  be 
taken  according  the  value  of  the  land,  at  the  time  of  alienation.  Hale 
v.  James,  6  J.  C.  R.  258. 

86.  If  the  husband  mortgages  the  land,  but  continues  in  possession, 
and  afterwards  releases  the  equity  of  redemption  to  the  mortgagee, 
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the  time  of  the  release  of  the  equity  of  redemption  is  to  be  deemed 
the  time  of  alienatipn,  at  which  the  value  of  the  land  is  to  be  taken, 
and  which  is  to  be  estimated  without  regard  to  the  subsequent  im- 
provements made  by  the  purchaser.     Ibid. 

87.  If  the  husband  dies  seised,  the  widow  takes  her  dower,  at  the 
value  at  the  time  it  is  assigned  to  her  by  the  heir.     Ibid. 

88.  Whether  the  widow  is  entitled  to  the  advantage  of  an  increase 
of  value  arising  from  extrinsic  causes,  as  a  discovery  of  a  mine,  &u:.  } 
Qvere.     Ibid. 

89.  Where  it  is  agreed,  between  the  widow  and  the  tenant,  thathe  shall 
allow  her  a  yearly  sum,  instead  of  having  the  dower  assigned  to  her,  ac- 
cording to  law,  the  interest  of  one  third  of  the  value  of  the  premises,  is 
the  proper  measure  of  the  annuity  ;  but  where  the  house  and  buildings 
on  the  land,  constituted  the  chief  value  of  the  premises,  one  per  cent. 
was  allowed,  as  a  compensation  to  the  tenant,  on  account  of  the  ne- 
cessary repairs,  and  the  risk  of  loss  by  fire.     Ibid. 


VI.  Adultery;  divorce;  alimony ^^ 

90.  Where  a  bill  for  a  divorce,  on  the  ground  of  adultery,  is  taken 
pro  eonfessOj  or  the  defendant  in  his  answer  admits  the  adultery 
charged,  and  a  reference  is  made  to  a  Master,  under  the  third  section 
of  the  act  concerning  divorces,  (sess.  36.  ch.  102.  2  N.  R.  L.  197, 
198.)  to  take  the  proof  of  the  adultery  and  to  report  thereon,  Sz;c. ;  by 
the  proof  to  be  taken  by  the  Master,  is  meant  legal  proof  generally  ; 
and  be  may,  therefore,  receive  proof  of  the  co7»/emon  of  the  defendant, 
which  must^  however,  be  connected  with  and  supported  by  other  proofs, 
before  the  Court  will  decree  a  divorce  a  vinctdo  matrimonii.  Betts  v. 
Bettsy  1  J.  C.  R.  197. 

91.  But  by  the  51st  rule  of  the  Court  of  Chancery,  June^  1806, 
evidence  of  the  confessions  of  the  defendant  is  not  admissible  at  all,  on 

•^feigned  issue^  awarded. to  try  the  fact  of  adultery.  Ibid.  But 
whether  that  rule  does  not  go  too  far  in  rejecting  this  species  of  proof 
altogether?     Quere.    Ibid. 

92.  To  give  the  Court  jurisdiction  to  decree  a  divorce  a  vinculo  ma- 
trimoniij  on  the  ground  of  adultery,  when  the  marriage  was  solemnized 
abroad,  it  must  clearly  and  distinctly  appear,  from  the  bill,  that  both 
parties  were  inhabitants  of  this  state,  at  the  time  the  adultery  was  com- 
mitted.   Mix  V.  Mix,  1  J.  C.  R.  204. 

93.  To  maintain  a  bill  for  a  divorce,  the  plaintiff  must  be  an  actual 
and  bona  fide  inhabitant  of  the  state,  at  the  time  of  the  adultery 
committed,  and  at  the  time  of  exhibiting  the  bill.  Williamson  v.  Part- 
wen,  1  J.  C.  R.  389. 
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94.  Where  tAe  plaintiff,  a  native  ofSeotlandj  married  n  wife  in  JVetr* 
York  J  in  1780,  and  left  her  in  1784,  and  went  to  the  West  Indies^  and 
continually  resided  abroad,  (excepting  only  a  short  visit  to  Ne'w-York 
in  1792,)  until  the  time  of  filing  the  bill  for  a  divorce,  in  1813,  a  period 
of  28  y^ars :  Held^  that  he  was  not  an  inhabitant  of  the  state,  within 
the  words  or  intent  of  the  act.     Ibid, 

95.  Though  the  adultery  is  fully  ascertained,  a  decree  of  divorce  a 
vinculo  matrimonii^  is  not  granted  of  course  in  all  cases.  Williamson 
v.  Williamson^  1  J  C.  R.  488.  It  will  not  be  decreed  on  the  consent 
of  the  parties.     Ibid. 

96*  If  the  husband,  subsequently  to  the  adultery  of  his  wife,  co- 
habits with  her,  with  knowledge  of  her  guilt,  it  is  a  remission  of  the 
offence  and  a  bar  to  a  divorce.     Ibid. 

97.  Lapse  of  time,  also,  or  long  acquiescence  of  the  husband,  with« 
ont  any  disability  on  his  part  to  sue,  will  be  a  bar  to  a  prosecution  for  a 
divorce.     Ibid. 

98.  As,  where  a  husband  having  been  absent  from  his  wife  eight 
years,  in  a  foreign  country,  and  she  supposing  him  to  be  dead,  mar- 
ried another  person ;  and  the  first  husband  afterwards  returned,  and 
finding  his  wife  cohabiting  with  a  second  husband,  without  taking  any 
steps  to  obtain  a  divorce,  went  abroad  again,  and  continued  absent  20 
years,  and  then  returned  again,  and  filed  a  bill  for  a  divorce  against 
his  wife,  who  was  living  with  her  second  husband,  by  whom  she  had 
several  children ;  4he  Court,  though  the  counsel  of  both  parties  con- 
sented to  a  decree,  dismissed  the  bill  with  costs.    Ibid. 

99.  Pending  a  bill  by  a  wife  for  a  divorce,  to  which  the  defendant 
had  demurred,  and  before  a  hearing  on  the  demurrer,  on  the  petition  of 
the  plaintiff,  setting  forth  that  she  was  abandoned  by  the  defendant, 
and  wholly  destitute  of  the  means  of  support,  and  for  carrying  on  the 
suit,  the  Court,  under  the  circumstances  of  the  case,  ordered  an  allow- 
unce  of  thirty  dollars^  to  be  paid  by  the  defendant  to  the  plaintiff, 
monthly,  or  to  the  Register,  for  her  use,  until  the  further  order  of  the 
Court.    Mix  V.  JMw?,  1  J.  C.  R.  108. 

100.  Where  a  wife  had  filed  a  bill  against  her  husband  for  alimony, 
bc.j  and  it  appeared  that  he  had  abandoned  her,  without  any  support, 
and  threatened  to  leave  the  state,  the  Court,  on  petition  pf  the  wife, 
granted  a  writ  of  ne  exeat  repuhlica  against  him.  Denton  v.  Denton^ 
1  J.  C.  R.  364. 

It)!.  Pending  a  bill  of  divorce  by  a  wife  against  her  husband,  and 
before  answer,  the  Court  will  allow  a  monthly  sum  to  the  wife,  as 
mUmwiy,  and  also  a  sum  to  be  paid  to  her,  by  her  husband,  towards 
defraying  the  expenses  of  the  sait.     Ibid. 

102.  On  a  bill  by  the  wife  against  the  husband  for  a  divorce  a  mensa 
et  thorOy  on  the  ground  of  cruel  usage,  and  for  maintenance,  the  Court, 
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under  the  circamstances  of  the  case,  having  a  due  regard  to  the  age 
and  expectations  of  the  parties,  decreed  a  divorce  (or  Jive  years  ;  that 
the  plaintiff,  in  the  mean  time,  should  have  the  custody  and  care  of 
the  child,  a  daughter ;  and  that  the  defendant  should  pay  100  dollars, 
a  year,  in  half-yearly  payments,  the  one  half  for  the  maintenance  of 
the  mother,  and  the  other  for  that  of  the  child,  it  appearing  from  the 
Master's  report,  that  the  defendant  was  worth  about  3500  dollars,  the 
annual  income  of  which  was  about  100  d'jllars;  and  the  defendant  was 
directed  to  pay  the  costs  of  the  suit.  Bedell  v.  Bedell^  1  J.  C.  R. 
604* 

103.  Licentious  conduct  and  misbehaviour  of  the  wife  before  th€ 
alleged  acts  of  ill  treatment  or  cruel  usage  by  her  husband,  will  destroy 
her  claim  for  alimony  or  maintenance.     Ibid, 

104.  The  12th  section  of  the  act  concerning  divorces,  (sess.  36.  c. 
102.)  relative  to  security  for  costs  to  be  given  by  the  plaintiff,  does  not 
apply  where  a  bill  is  filed  on  the  ground  of  adultery^  though  the  bill 
contains  a  distinct  charge  of  cruel  and  inhuman  treatment.  Pomeroy 
V.  Pomeroy,  1  J.  C.  R.  606. 

105.  It  seemsj  that  the  charges  of  adultery  and  of  cruel  treatment, 
cannot  both  be  contained  in  the  same  bill.     Ibid. 

106.  Though  the  absence  of  five  years,  of  one  of  the  married  parties, 
from  the  state,  may  exempt  the  other,  who  marries  again,  from  the 
penal  consequences  of  bigamy  ^  under  the  provision  of  the  act;  (1  N. 
R.  L.  113.)  yet  the  second  marriage  is  null  and  void  ;  for  nothing  but 
the  death  of  one  of  the  parties,  or  the  judicial  decree  of  a  competent 
Court,  can  dissolve  the  marriage  tie.  Williamson  v.  Parisien^  1  J. 
C. R.  389. 

107.  On  a  bill  for  a  divorce,  a  feigned  issue,  to  try  the  truth  of  *the 
charge  of  adultery,  will  not  be  awarded,  unless,  the  adultery  is  spe- 
cifically charged,  and  with  that  degree  of  certainty  as  to  time,  place, 
&c.  as  may  enable  the  defendant  to  meet  the  fact  at  the  trial.  Codd 
v.  Codd,  2  J,  C.  R.  224. 

108.  Pending  proceedings  for  a  divorce,  the  Court,  under  the  cir- 
cumstances of  the  case,  ordered,  that  the  wife  should  have  the  exclusive 
custody,  care  and  direction  of  the  children ;  and  that  the  husband 
should  not  be  permitted  to  visit  theni,  except  under  the  direction  of  a 
Master.    Ibid, 

109.  Where  a  bill  was  filed  by  a  wife  against  her  husband,  charging 
him  with  ill  usage,  and  neglect  to  provide  for  her  support,  and  that  he 
was  endeavouring  to  get  possession  of  a  legacy  left  her  by  her  father, 
the  Court,  under  the  10th  section  of  the  act,  (sess.  36.  t.  102.)  ordered 
the  legacy  to  he  paid  into  Court,  and  the  money  to  be  put  out  at  in- 
terest by  the  Register,  in  her  name,  and  the  interest  to  be  paid  to  her 
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separate  order,  from  time  to  time,  be.  until  the  further  order  of  the 
Court.  Turrdl  v.  Turrell,  2  J.  C.  R.  SQl- 
llO.  On  a  bill  by  a  husband  for  a  divorce,  the  wife  will  not  be  al- 
lowed alimony,  nor  will  the  Court,  on  her  petition,  order  the  hosband 
to  advance  money  to  enable  her  to  defend  the  suit,  until  she  has,  by 
her  answer,  disclosed  the  nature  of  her  defence.  Lewis  v.  Lewis^  3  J. 
C.  R.  619. 

111.  Where  a  divorce,  a  metua  et  thoro,  for  cruel  and  inhuman  treat- 
ment of  the  wife  by  the  husband,  is  decreed,  the  separation  will  be 
made  perpetual,  with  ti  proviso,  that  the  parties  may,  at  any  time,  by 
their  mutual  and  voluntary  act,  apply  to  the  Court  for  leave  to  be  dis- 
charged from  the  decree.     Barrere  v.  Barrere,  4  J.  C.  R.  187. 

112.  The  wife,  under  the  circumstances  of  that  case,  was  allowed 
to  retain  the  custody  of  an  infant  son,  subject  to  the  future  order  and 
direction  of  the  Court ;  and  the  husband  was  directed  to  pay  a  certain 
sum  for  the  support  of  his  wife  and  child,  and  the  costs  of  the  suit. 
Jbid. 

1 13.  A  husband  cannot  file  a  bill  for  a  divorce,  a  mensa  et  thoro,  on 
the  ground  of  cruelty,  desertion,  or  improper  conduct  of  his  wife. 
Fan  Veghten  v.  Van  Veghten,  4  J.  C.  R.  501. 

114.  So  that,  if  in  an  answer  to  a  bill  filed  by  the  wife  against  the 
husband,  for  a  divorce,  under  the  statute,  on  the  ground  of  cruel  treat- 
ment, the  husband  denies  the  charge,  and  sets  up  acts  of  cruel  and 
abusive  treatment  on  the  part  of  the  wife,  and  asks  for  a  divorce,  the 
bill  will  be  dismissed.     Ibid. 

115.  The  Court  will  not  take  notice  of  any  consent  or  agreement  of 
the  parties  to  a  divorce,  a  mensa  et  thoro.     Ibid. 

116.  On  a  bill  by  a  wife  for  a  divorce,  a  vinculo  matrimonii,  a  de- 
cree of  divorce  having  been  pronounced,  the  Master  reported  the  value 
of  the  husband's  real  estate  to  be  3750  dollars,  and  his  personal  estate 
300  dollars,  and  the  whole  annual  value  to  be  325  dollars;  and  the  Court 
allowed  the  plaintiflf  100  dollars  |7er  annum,  for  her  aZtmony,  payable 
half-yearly.     MiUer  v.  Miller,  6  J.  C.  R.  91. 

117.  The  general  rule,  in  such  cases,  seems  to  be  to  allow  the  wife  one 
third,  or,  at  least,  one  fourth,  of  the  annual  income  of  the  husband's  real 
estate  ;  but  it  is  in  the  power  and  discretion  of  the  Court  to  vary  the 
allowance,  from  time  to  time,  according  to  the  circumstances  of  the  par- 
ties.    Ibid. 

118.  It  seems,  that  in  a  bill  for  a  divorce,  on  the  ground  of  adulte- 
ry, it  is  sufficient  to  charge,  that  the  offence  was  committed  with  one 
or  more  persons  unknown  to  the  plaintiff.  Germond  v.  Germond,  6 
J.  C.  R.  347. 

119.  But  where,  on  di  feigned  issue,  directed  by  the  Court,  to  try  the 
fact,  the  allegation  on  which  the  issue  was  taken  was,  '^  that  the  de- 
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fendant  bad  commiUed  adultery  with  one  W.  C.  F.,  on  or  about  the  Ist 
day  of  April  J  1816,  in  Rensselaer  county,"  the  evidence  must  be  con- 
fined to  the  specific  charge  put  in  issue ;  and  the  plaintiff*  cannot  give 
evidence  of  adultery  committed  with  any  other  person  than  the  one  named, 
although  the  charges  in  the  bill  are  genera],  '^  that  the  defendant  com- 
mitted adultery,  at  divers  times,  with  W.  C.  F.  and  others,  to  the 
plaintifi*  unknown."     Bnd. 

120.  And  where  evidence  was  given,  at  the  trial,  of  adultery  com- 
mitted by  the  defendant,  with  other  persons,  besides  W.  C.  F.,  the 
verdict  was  set  aside,  and  a  new  trial  awarded,  with  leave  to  the  plain- 
tifl*  to  amend  the  feigned  issue.    Rid. 


VII.  Supplicatit. 

121.  Whether  the  Court  will  grant  a  writ  o(  supplicavit^  to  protect 
a  wife  from  violence  threatened  to  her  by  her  husband,  by  compelling 
him  to  give  sureties  to  keep  the  peace  f  Quere*  Codd  v.  Codd^  2  J. 
C.R.  141. 

122.  A  writ  of  a  supplicavit  will  not  be  granted,  where  the  menaces, 
be.  sworn  to,  were  uttered  eight  years  before  the  application  for  the 
writ,  during  which  interval,  the  husband  was  absent  from  the  state, 
and  had  lately  returned.    Ibid. 


INDEPENDENT  STATE  OR  NATION. 

It  belongs  to  the  government  to  declare  whether  they  will  consider  a 
colony  which  has  thrown  ofl*  the  yoke  of  the  mother  country,  as  an 
independent  state ;  and  until  government  has  decided  on  the  question, 
Courts  of  justice  are  bound  to  consider  the  ancient  state  of  things  as 
remaining  unchanged.     Gelston  v.  Hoyt,  1  J.  C.  R.  543. 
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INFANT. 

L  Of  the  incapacity  of  infants. 
II.  W  tke  acts  of  infants  ;  vfhcn  void  or  voidable^ 

III.  Hots  far  bound  in  equity^  and  how  favoured. 

IV.  Ward  €f  the  Court. 


I.  Of  the  incapacity  of  infants. 

'  1.  An  infant  most  appear  in  Court,  in  all  cases,  by  his  guardian  or 
next  friend.     Bradwell  v.  Weeksj  IJ.  C.  R.  325. 

2.  Where  a  suit  is  instituted  in  behalt  of  an  infant,  hy  his  prochtdn 
amjfj  the  Court,  on  a  suggestion  of  its  being  improperly  instituted,  will 
refer  it  to  a  Master,  to  inquire  into  the  circumstances,  and  report 
whether  the  suit  is  for  the  benefit  of  the  infant*  Garr  v.  Drake^  2  J. 
C.  R.  542. 


IL  Of  the  acts  of  an  infant;  when  void  or  voidable. 

3.  Where  a  man  was  married  to  an  infant  under  12  years  of  age, 
and  she  immediately  declared  her  ignorance  of  the  nature  and  con- 
sequence of  the  marriage,  and  her  dissent  to  it ;  on  a  bill  filed  by  her 
next  friend,  the  Court  ordered  her  to  l^e  placed  under  its  protection, 
as  a  ward  of  the  Court,  and  forbade  all  intercourse  or  correspondence 
with  her  by  the  defendant,  under  pain  of  contempt.  Aymar  v.  Roff,  3 
J.  C.  R.  49. 


III.  How  far  bound  in  equity  ;  and  how  favoured. 

4.  The  acts  of  an  irfanty  done  even  with  the  consent  of  his  guar- 
dian, will  be  relieved  against,  if  they  are  prejudicial  to.  the  infant. 
Rogers  v.  Cruger,  on  Appeal,  7  J.  R.  557. 

5.  There  can  be  no  valid  decree  against  an  infant  by  default,  nor  on 
his  answer  by  his  guardian  ;  but  the  plaintiflf  must  [prove Jiis^demand 
in  Court,  or  before  a  Master,  and  the  infant  will  have  a  day  in  Court, 
after  he  comes  of  age,  to  show  error  in  the  decree.  Mills  v.  Dennis,  2 
J.  C.  R.  367. 

6.  But,  if  instead  of  a  mere  foreclosure  of  a  mortgage  against  aa 
infant  heir  of  the  mortgagor,  there  is  a  decree  for  the  sale  of  the  mort- 
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gaged  premises,  the  decree  will  bind  the  infant.  Ibid.  And  it  is  the  prac- 
tice of  Chancery  here,  to  direct  a  sale  in  all  cases,  as  most  beneficial  to 
the  parties.  Ibid.  But  before  a  decree  of  sale,  there  must  be  a  special 
report  of  the  Master,  of  the  proof  of  the  debt  before  him,  of  the  amount 
due,  and  of  what  part^  if  less  than  the  whole,  of  the  mortgaged  pre- 
mises, a  sale  will  be  sufficient  to  raise  the  amount  of  tlie  debt,  and  at  the 
same  time  be  most  beneficial  to  the  infant.     Ibid, 

7.  The  Court  may  change  the  estate  of  an  infant  from  real  to  per- 
sonal, and  from  personal  to  real,  whenever  it  is  deemed  most  beneficial 
to  him     Ibid. 

8.  .When  an  infant  is  brought  up  on  habeas  corpus^  the  Court  will 
inquire  whether  he  is  under  any  illegal  restraint ;  and  if  he  is,  will  set 
him  at  liberty ;  but  if  there  is  no  improper  restraint,  the  Court  will 
not,  in  this  summary  way,  decide  upon  the  right  of  guardianship,  or 
deliver  over  the  infant  to  the  custody  of  another.  Matter  of  tValU 
stonecrafty  4  J.  C.  R.  80. 

9.  If  the  infant  is  competent  to  form  a  judgment  and  declare  his 
election,  the  Court,  aAer  examination,  will  allow  him  to  go  where  he 
pleases;  otherwise,  the  Court  will  exercise  its  judgment  for  him.     Ibid, 

*  10.  Where adeed  wasordered  to  becancelled  asfraudulent  and  void, 
on  a  bill  for  that  purpose,  filew.  ^^ainst  the  representatives  of  a  grantee, 
and  a  perpetual  injunction  granted  against  using  the  deed  or  ex- 
emplification of  it  in  evidence,  the  decree  was  declared  binding  on 
such  of  the  defendants  as  were  infants,  unless,  within  six  months  after 
coming  of  age,  they  should  show  cause  to  the  contrary,  on  being 
served  with  process  for  that  purpose.  Bushnel  v.  Harford^  4  J.  C.  R. 
301. 

1 1 .  Where  a  conveyance  is  directed  to  be  made  by  infants,  in  per- 
formance of  an  agreement  made  by  their  ancestor,  who  had  stipulated 
to  give  a  deed  with  full  covenants  to  the  vendee,  the  Court  will  not 
order  the  infants  to  enter  into  personal  covenants,  but  only  to  release 
and  convey  all  the  title  whereof  their  ancestor  died  seised.  Matter  of 
Ellison,  5  J.C.  R.  261.  / 

12.  In  such  a  case,  the  principal  of  the  purchase  money  was  ordered 
to  be  retained,  subject  to  the  further  order  of  the  Court,  or  until  the 
infants  came  of  age,  to  provide  an  indemnity  to  the  purchaser,  in  case 
the  title  should,  in  the  mean 'time,  fail.     Ibid. 

13.  The  Court  will  not  sbstaiu  a  suit  by  an  infant,  for  the  interest 
due  on  a  legacy,  directed  by  the  will  of  the  testator  to  be  applied  to 
her  education,  when  the  amount  is  less  than  fifty  dollars,  and  the  party 
may  sue  the  executor  in  a  Court  of  Common  Pleas.  Fullerton  v.  Jack- 
son, 5  J.  C.  R.  276. 

Vol.  VIJ.  66 
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IV.   Ward  of  the  Court. 

14.  It  seems^  that  a  female  ward  of  the  Court  is  not,  of  coorse,  dis- 
charged from  its  protection,  by  marriage,  without  an  order  of  the 
Court  for  that  purpose.    Matter  of  fVhitaker^  4  J.  C.  R.  378. 


INJUNCTION. 

L  In  what  eases  granted^  and  against  whom. 
II.  To  stay  tDaste,  or  tresptus. 

III.  To  stay  proceedings  at  law, 

IV.  Munctionfor  other  purposes. 

V.  When  dissolved,  eontinued  or  renewed. 
VL  When  made  perpetual. 

I.  In  what  cases  granted,  and  against  whom. 

1.  The  granting  and  continuing  of  injunctions  rests  in  the  discretion 
of  the  Court,  to  be  governed  by  the  nature  and  circumstances  of  the 
case.     Roberts  v.  Anderson,  2  J.  C.  R.  202. 

2.  An  injunction  will,  alwa3r8,  be  granted,  to  secure  the  enjoyment  of 
a  statute  privilege,  of  which  the  party  is  in  the  actual  possession,  un- 
less the  right  be  doubtful.  Livingston  v.  Van  Ingen,  on  Appeal,  9 
J.  R.  607.     [See  Part  IV.  62.  63.] 

3.  As,  where  an  exclusive  right  to  navigate  the  waters  of  this  State 
with  steam-boats  was  granted  by  the  Legislature,  the  act  being  de- 
cided by  the  Court,  on  appeal,  to  be  constitutional,  and  the  right, 
therefore,  not  doubtful,  a  perpetual  injunction  was  awarded  to  restrain 
boats,  used  in  violation  of  the  plaintiff's  right,  from  navigating  the 
waters  of  the  State,  although  by  another  statute,  boats  so  used  in  op- 
position to  the  plaintiff's  right  were  declared  to  be  forfeited  to  them,  and 
they  had  brought  an  action  of  detinue,  to  recover  the  boat  so  forfeited. 
lUd. 

4.  Where  a  party  is  in  the  actual  possession  of  an  exclusive  privi- 
lege, under  colour  and  claim  of  title,  an  injunction  will  not  be  granted 
to  restrain  him  from  the  exercise  of  his  privilege,  or  the  use  of  the 
means  provided  by  law  for  its  protection,  especially,  in  favour  of  a 
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party  who  sets  up  no  particular  right  of  bis  own,  but  merely  denies  tbe 

Srivilege  of  tbe  other  party.     Lansing  v.  The  North-River  Steawr 
ioat  Company^  7  J.  C.  R.  1 62. 

5.  A  creditor  at  large,  or  before  judgment,  is  not  entitled  to  tbe  inter- 
ference of  tbe  Court,  by  injunction,  to  prevent  the  debtor  from  disposing 
of  his  property  in  fraud  of  such  creditor.  fViggint  v.  Armstrongs  2  J. 
C.  R.  144. 

6.  Chancery  has  a  concurrent  jurisdiction  with  Courts  of  law,  in 
case  of  a  private  nuisance,  by  obstructing  an  ancient  water  course;  a^d 
may  issue  an  injunction  to  prevent  tbe  interruption,  though  the  phiin- 
tiff  has  not  established  his  title  at  law.  Gardner  v.  Trustees  of^ew^ 
burgh  J  2  J.  C.  R.  162.  See  J^Tewburgh  Turnpike  "Company  v.  Mil- 
ler, 5  J.  C.  R.  101. 

7.  It  seems,  that'Chancery  has  no  jurisdiction  in  tbe  case  of  a  pub- 
lic nuisance  ;  but  if  it  bad,  the  carrying  on  of  banking  operations,  con- 
trary to  statute,  is  not  such  a  public  mischief,  or  nuisance,  that  the 
Court  would  grant  an  injunction  to  restrain  its  proceedings.  Attorney 
General  v.  Utica  Insurance  Company,  2  J.  C.  K.  379. 

8.  Where  an  act  of  the  Legislature  a  Aborizes  the  taking  of  private  pro- 
perty for  public  purposes,  it  is  bound  to  provide  a  fair  compensation  to. 
the  individual  whose  property  is  taken,  and  if  no  such  provision  is  made, 
tbe  Court  will  grant  an  injunction*  to  stay  proceedings  under  the  act, 
until  a  just  compensation  is  provided.  Gardner  v.  Trustees  of^euh 
burgh,  2  J.  C.  R.  160. 

9.  Where  a  bill  charges  an  executor  or  trustee  with  abusing  bis 
trust,  be.,  an  injunction  will  not  be  awarded  in  the  first  instance,  but  a 
receiver  may  be  appointed.     Boyd  v.  Murray,  3  J.  C.  R.  48. 

10.  The  apprehension  of  one  partner,  that  the  other  will  misap- 
ply the  partnership  funds  and  abuse  his  trust,  is  not  a  ground  for  an 
injunction  to  restrain  him  from  interfering  with  the  partnership  accounts 
and  efiects.    PToodwardy.  Schatzell,  4  J.  C.  R.  412. 

li.  An  injunction  is  never  granted  against  persons  who  are  not  par- 
ties to  the  suit.     Fellows  v.  Fellows,  4  J.  C.  R.  26. 

12.  An  injunction  will  not  be  granted  to  restrain  the  defendant  from 
diverting  water  from  the  plaintiff's  mill,  by  means  of  a  tunnel  dug  five 
years  ago,  until  the  plaintiff  has  first  established  his  right.  Reid  v. 
Gifford,6  J.  C.R.  19. 

13.  Chancery  does  not  interfere  by  an  injunction,  unless  the  party 
applying  for  the  remedy  has  a  vested  right,  legal  or  equitable,  which 
may  be  greatly,  or  irreparably,  affected  by  the  acts  sought  to  be  pre- 
vented or  restrained.     City  of  JSTew-York  v.  Mapes,  6  J.  C.  R.  46. 

14.  Where  no  commissioners  of  estimate  and  a^^sessment  had  been 
appointed,  under  the  act  relative  to  opening,  altering,  be.  the  sti  eets 
in  the  city  of /{ew-Yorky  (sess.  36.  cb.  86.  s.  178.)  no  rights  became 
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vested  in  the  corporation  of  the  city,  or  in  the  owners  of  the  property 
to  be  affected  by  the  proposed  improvement,  &c. ;  an  injunction,  there* 
fore,  will  not  be  granted,  at  the  instance  of  the  corporation,  to  restrain 
the  owners  of  the  property  from  erecting  buildings  on  the  ground,  or 
using  it  at  their  discretion.     Ibid. 

15.  An  injunction  lies  to  restrain  a  defendant  from  obstructing  a 
street  in  the  city  of  Aew-Tork^  by  building  a  house  therein,  it  being 
not  only  a  public  nuisance,  but  producing  a  special  injury  to  the  plain- 
tiffs, by  affecting  the  enjoyment  of  their  property  in  the  vicinity,  and 
the  value  of  it.     Corning  v.  Lowerie,  6  J.  C.  R.  439. 

16.  On  filing  a  bill  against  an  incorporated  banking  company , 
charging  the  defendants  with  a  fraudulent  abuse  of  their  trust,  in  the 
election  of  directors,  an  injunction  will  not  be  granted  in  limine^  before 
answer,  to  restrain  the  new  directors,  whose  election  was  colourable  by 
law,  from  the  exercise  of  their  powers ;  nor  will  commissioners  or  re- 
ceivers be  appointed,  to  take  charge  of  the  affairs  of  the  bank,  there 
being  no  impending  mischief,  irreparable,  in  case  of  delay.  Ogden  v. 
/r«p,6  J.C.  R,  160. 


II.  To  stay  waste  or  trespass. 

17.  An  injunction  to  stay  waste  will  be  granted,  though  there  is  no 
suit  pending,  and  though  no  action  at  law  can  be  maintained  against 
the  tenant.     Kane  v.  Vandtrhurgh^  1  J.  C.  R.  11. 

18.  An  injunction  will  be  granted  to  prevent  a  lessee  from  making 
material  alterations  in  a  dwelling  house,  by  changing  it  into  a  ware- 
house, which  would  produce  a  permanent  injury  to  the  building. 
Douglas  V.  Wiggins,  1  J.  C.  R.  435. 

19.  A  mortgagor  who  has  sold  his  equity  of  redemption  witboot 
taking  any  indemnity  against  his  bond,  cannot  have  an  injuncUon  to 
stay  waste,  against  his  vendee,  on  the  ground  that  he  will  be  answera- 
ble for  what  the  land  may  fail  to  satisfy  the  mortgage.  BrumUy  v. 
Fanning,  1  J.  C.  R.  501. 

20.  An  injunction  to  stay  waste  bettveen  tenants  in  common  lies, 
in  special  cases;  as,  to  prevent  one  tenant  in  common  from  cutting 
down  timber,  growing,  and  not  wanted  for  the  necessary  uses  of  the 
farm.     Hawlcy  v.  Clowes,  2  J.  C.  R.  122. 

21.  An  injunction  lies  against  a  mortgagee  in  possession,  to  stay 
waste.     Brady  v.  Waldron,  i  J.  C.  R.  146. 

22.  On  affidavits  of  a  breach  of  injunction  to  stay  waste,  and  of 
service  of  a  copy  of  the  affidavits  and  notice  of  the  motion,  an  attach- 
ment was  ordered,  to  bring  up  the  party  to  answer  for  a  contempt. 
Schoonmaker  v.  Gillet,  3  J.  C.  R.  311. 
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23.  Ad  injanction  to  stay  waste  will  not  be  granted,  where  the 
right  18  doubtful,  or  where  the  defendant  is  in  possession  claiming 
adversely,  and  the  plaintiff  has  brought  an  action  of  ^ejectment  to  re- 
cover the  possession  at  law,  and  which  is  undetermined.  Storm  v. 
Jlfann,4  J.  C.  R.  21. 

24.  The  Court  will  hot,  unless  under  very  special  circumstances, 
grant  an  injunction  where  waste  has  b^en  committed  by  a  tenant,  to 
prevent  the  timber  uhich  he  has  cut  down  from  being  removed.  fVat^ 
son  V.  Hunter  J  5  J.  C.  R.  169. 

25.  In  ordinary  cases,  the  Court  interferes  only  to  stay  future  waste. 
lUd. 

26.  An  injunction  is  not  granted  to  restrain  a  mere  trespass,  where  the 
injuiy  is  not  irreparable  and  destructive  to  the  plaintiff's  estate,  but  is 
susceptible  of  a  perfect  pecuniary  compensation,  and  for  which  the 
party  may  obtain  adequate  satisfaction,  in  the  ordinary  course  of  law. 
Jerome  v.  Ross^  7  J.  C.  R.  315.  But  it  must  be  a  strong  and  peculiar 
case  of  trespass,  going  to  the  destruction  of  the  inheritance  ;  or  where 
the  mischief  is  remediless.     Ibid, 

27.  The  canal  commissioners^  by  virtue  of  tlie  statutes  relative  to 
canalsj  may  lawfully  enter  on  land  near  the  Hudson  river,  for  the  pur- 
pose of  digging  up  and  taking  away  stones,  be,  necessary  for  filling 
up  and  completing  the  datn  in  the  river  between  Waterford  and  TVoy, 
'^  in  order  to  connect  the  Champlain  canai  with  sloop  navigation ;"  and 
this  Court  refused  an  injunction  to  restrain  the  commissioners  or  their 
agents  from  so  doing ;  there  being  no  unnecessary  damage  done  to  the 
party.    Ibid.  • 

28.  An  injunction  is  not  granted  in  order  to  prevent  the  repetition 
of  a  trespass,  in  entering  and  cutting  down  timber,  on  land  of  which 
the  plaintiff  is  in  possession  as  owner,  and  has  adequate  remedy  at  law. 
Stevens  v.  Beekman,  1  J.  C.  R.  318. 

29.  An  injunction  may  be  allowed,  to  prevent  trespass,  as  well  as  to 
stay  waste,  where  the  mischief  woull  be  irreparable,  and  to  prevent  a 
multiplicity  of  suits,  or  under  special  circumstances.  Livingston  v. 
Livingston,  6  J.  C.  R.  497.     Stevens  v.  Beekman,  1  J.  C.  R.  318. 

30.  As,  wbere  there  was  a  claim  by  the  defendant  to  estovers  in  the 
land  of  the  plaintiff,  and  there  had  been  an  action  at  law,  decided  in 
favour  of  the  plaintiff,  and  another  suit  was  pending  on  the  same  ques- 
tion.    Ibid. 


III.  To  stay  proceedings  at  law. 

31.  Where  a  bill  in  Chancery  is  filed  to  prevent  a  multiplicity  of 
suits  at  law,  and  to  have  the  title  tried,  and  finally  settled,  by  one  suit, 
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» 
under  the''direction  of  the  Court,  it  seenu,  that  the  bill  will  be  sustain- 
ed, though  there  has  been  but  one  or  two  trials  at  law.     Tnuteei  rf 
Huntington  v.  J>ricoU^  on  Appeal,  3  J.  R.  566. 

32.  In  the  case  of  a  sale  of  lands,  held  adversely^  Chancery  will  not 
interfere,  either  to  compel  the  vendor  to  refund  the  purchase  money,  or 
to  enjoin  Jiim  from  prosecuting  his  action  for  it  against  the  vendee  ; 
but  will  leave  the  parties  to  their  remedies,  if  any,  at  law.  fVoodwortk 
V.  Jones^  on  Appeal,  2  J.  C.  417. 

33.  An  injunction  will  not  be  granted  to  stay  a  sale  under  an  exe- 
cution, on  the  ground  that  the  judgment  has  been  fully  paid  and  satis- 
fied ;  for  the  party  has  a  prompt  and  adequate  remedy  at  law.  Lan^ 
iing  V.  Eddy,  1  J.  C.  R.  49. 

34  Nor  will  it  be  granted,  on  the  charge  of  usury,  where  the  plain- 
tiff seeks  a  discovery  of  the  usury,  and  a  return  of  the  excess  beyond 
the  lawful  interest ;  for  the  usury  would  have  been  a  good  defence  at 
law ;  and  no  reason  was  given  why  the  party  did  not  seek  a  discovery 
while  the  suit  was  pending  at  law,  and  before  judgment.     Ibid. 

35.  Chancery  will  not  relieve  against  a  judgment  at  law,  unless  the 
defendant  was  ignorant  of  the  fact  in  question  pending  the  suit,  or  it 
could  not  be  received  as  a  defence.  Ibid.  S.  P.  SimpMon  v.  Harty  1 
J.  C.  R.  98.     S.  P.  Foster  v.  Wood,  6  J.  C.  R.  87. 

36.  Where  a  Court  of  common  law,  after  a  full  consideration  of  all 
the  circumstances  of  the  case,  refused  to  allow  two  judgments  to  be  set 
off  against  each  other,  this  Court  refused  to  sustain  a  bill  for  an  injunc- 
tion, and  a  set  off.  Simpson  v  Hart,  1  J.  C.  R.  98.  But  see  the  S. 
C.  on  Appeal,  14  J.  R.  63,  in  which  the  Court  of  Errors,  not  consi- 
dering the  decision  of  the  Court  of  law,  on  a  motion  for  the  set  off,  as 
such  ^  res  judicata  or  judgment,  as  would  preclude  Chancery  from  sus- 
taining a  bill,  reversed  the  decree  as  to  this  point. 

37.  An  injunction  will  not  be  granted  to  stay  proceedings  at  law,  on 
a  judgment,  on  the  ground  that  the  defendant  at  law  was  prevented;  by 
public  business,  from  making  due  preparations  for,  and  attending  at  the 
trial,  and  the  plaintiff  had,  on  the  evidence  of  one  witness,  whom  he  had 
suborned  to  swear  falsely,  recovered  a  verdict  for  a  much  larger  sum 
in  damages,  than  he  was  juistly  entitled  to ;  and  that  the  Supreme 
Court  had  refused  to  grant  a  new  trial  in  the  cause.  Smith'  v.  Lowry, 
1  J.  C.  R.  320. 

38.  If  a  defendant  neglect  to  set  up  matters  of  defence,  before  ar- 
bitrators or  a  jury,  he  cannot,  afterwards,  make  such  matters  the  basis  of 
a  suit  in  equity,  unless  there  was  some  accident  or  fraud,  of  which  the 
party  could  not  avails  himself  at  law.  M^Vickar  v.  fVolcott,  on  Ap-. 
peal,  4  J.  R.  510. 

39.  The  cases  of  relief  in  equity  agaiust  judgments  a  law,  are  when 
the  fraud  goes  to  the  whole  judgment,  and  not  to  the  mere  excess  of 
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damageSf  in  a  case  properly  soundiog  in  damages ;  and  when  the 
fraud  could  not  have  been  met  and  defeated  at  the  trial.  Smith  v. 
Lowry,  1  J.  C.  R.  320. 

40.  On  a  bill  of  discovery,  on  a  charge  of  usury,  an  injunction  will 
not  be  granted  to  stay  proceedings  at  law  on  the  note,  or  usurious  con- 
tracty  unless  the  plaintiff  tenders  or  brings  into  Court  the  money 
actually  lent,  and  the  lawful  interest  thereon.  Rogers  v.  RatUionj  1 
J.  C.  R.  367..    Tupper  v.  Powel,  U.  439. 

41.  An  injunction  will  not  be  granted  to  stay  an  action  at  law, 
on  an  award,  on  the  ground  that  the  plaintiff  was  surprised  by  the 
principal  witness  swearing  falsely  before  the  arbitrators,  and  that  he 
could  have  proved  the  falsehood  of  the  testimony,  if  the  arbitrators 
would  have  adjourned  the  hearing  for  that  purpose,  which  they  refused 
to  do,  though  requested  by  the  plaintiff,  who  offered  to  enlarge  the 
time  for  making  the  award.  Woodvwrih  v.  Van  Buskirky  I  J.  C* 
R.  432. 

42.  Where  a  defendant,  in  an  action  at  law,  has  not  used  due  dili- 
gence, in  making  his  defence,  or  in  applying  to  Chancery  for  a  dis- 
covery, to  assist  his  defence  at  law,  he  cannot,  after  a  verdict  against 
him,  obtain  the  aid  of  the  Court  to  stay  the  proceedings  at  law,  or  to 
have  a  new  trial.  Barker  v.  Elkins,  1  J.  C.  R.  465.  S.  P.  Dodge 
V.  Strongy  2  J.  C.  R.  228.  For  if  he  has  knowledge  of  his  defence, 
and  neglecu  to  make  it,  he  is  concluded  by  the  judgment  at  law. 
Le  Cruen  v.  Oauvemeury  on  Appeal,  1  J.  C.  R.  436. 

43.  It  seemsy  thi.»  Chancery  will  not  sustain  a  bill  of  discovery  and  for 
an  injunction,  merely  to  procure  such  admissions  by  the  party  as  might 
be  used  in  migitation  of  damages  in  an  action  of  trespass  at  law,  un- 
less, perhaps,  in  very  special  cases.     OeUton  v.  Hoyty  i.  J.  C.  R.  543. 

44.  In  injunction  causes,  where  the  title  at  law  is  admitted,  or  no 
discovery  is  sought  for  to  aid  a  defence  at  law,  an  injunction  will  be 
granted  upon  terms  only,  so  as  to  leave  the  party  at  liberty  to  proceed 
to  trial  and  judgment  at  law.     Ham  v.  Schuyler,  2  J.  C.  R.  140. 

45.  Where  a  rule  for  anew  trial  was  granted  by  the  Supreme  Court, 
on  conditions  which  the  party  failed  to  perform  within  the  time  pre* 
scribed  by  the  rule,  this  Court  refused  its  aid,  it  not  appearing  that  the 
failure  arose  from  the  act  of  the  opposite  party,  or  from  unavoidable 
necessity.    Dodge  v.  Strongs  2  J.  C.  R.  228. 

46.  A  bUl  of  peace,  to  prevent  litigation  at  law,  is  allowed  only  in 
case  the  plaintiff  haf  satisfactorily  established  his  right  at  law,  or  where 
the  persons  who  controvert  the  right  are  so  numerous,  as  to  render  an 
issue,  under  the  direction  of  the  Court,  necessary,  to  bring  in  all  the 
parties  concerned,  and  to  prevent  a  multiplicity  of  suits.  Elridge  v. 
jHJ«j2J.  C.R.B81. 
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47.  On  a  bill  for  discovery  of  matters  material  to  the  defence  of  the 
partyfin  a  suit  at  law,  the  nature  of  the  defence  at  law  must  be  stated, 
otherwise  this  Court  will  not  grant  an  injunction.  M^Iniyre  v.  Jlfan- 
dui,  3  J.  C.  R.  45. 

48.  Where  a  creditor  agreed  to  collect  the  money  due  on  a  note 
from  the  several  parties  to  the  note,  rateahly^  on  their  giving  a  bond 
and  judgment  for  the  amount^  an  injunction  was  granted  to  stay  all 
proceedings  on  the  judgment  against  the  plaintiff,  one  of  the  parties,  on 
his  paying  into  Court  his  rateable  proportion,  be.  Briggs  v.  Law,  4 
J.  C.  R-  22. 

49.  A  creditor  in  JSTetv- Jersey j  where  all  the  parties  resided,  took 
from  the  maker  of  a  promissory  note,  endorsed  by  the  plaintiff,  a  bond 
and  mortgage,  which  was  ample  security  for  the  debt,  and,  instead  of 
resorting  to  the  m<Mrtgage,  or  the  principal  debtor,  sued  the  plaintiff,  the 
endorser,  who  was  transiently  in  this  State,  at  law  ;  the  Court  granted 
an  injunction  to  stay  the  suit  at  law,  until  the  creditor  had  pursued  his 
remedy  on  the  mortgage,  in  J^^ew- Jersey,  Hays  v.  Ward,  4  J.  C.  R. 
123. 

50.  A.  and  B.,  being  partners,  dissolved  their  partnership ;  and  A. 
ondertook  to  pay  the  partnership  debts,  ancf  particularly  a  debt  toC,  and 
received  partnership  property  for  that  purpose :  A.  having  confessed  a 
judgment  in  the  names  of  A.  and  B.  in  favour  of  C,  a  piece  of  land 
which  B.  had  sold  to  D.  was  seited  and  sold,  under  an  execution  issued 
on  the  judgment,  and  A.  became  the  purchaser  at  the  sheriff's  sale : 
Held,  that  A.  be  enjoined  from  deriving  any  benefit  under  the  jadg- 
noent,  or  bringing  an  action  of  ejectment  to  recover  the  possession  of 
the  land,  until  he  had  fully  accounted  for  the  property  which  he  had 
received  for  the  purpose  of  paying  the  debt  to  C.  Smft  v.  Dean,  on 
Appeal,  6  J.  R.  523. 


IV.  Far  other  purposes. 

51.  An  injunction  was  granted  to  stay  proceedings  under  a  power  of 
sale  in  a  mortgage,  on  payment  of  the  costs,  and  paying  into  Court  the 
amount  reported  by  the  Master  to  be  due.  Hint  v.  Handy,  1  J.  C. 
R.  6. 

53.  An  injunction  will  be  granted  to  secure  a  party  in  the  enjoys 
ment  of  a  privilege  conferred  by  statute,  of  which  he  is  in  the  actual 
possession,  and  when  his  legal  title  is  not  put  in  doubt.  Croton  Turn- 
pike Company  v.  Ryder,  1  J.  C.  R.  611.  [See  Newburgh  Turnpike 
Company  v.  MMer,bJ.  C.  R.  101.  Ogden  v.  Gibbons,  4  J.  C  R.  150. 
Livington  v.  Van  Ingen,  on  Appeal,  9  J.  R.  587.  And  see  ante  2,  3,  4.] 

53.  As,  where  a  turnpike  company,  incorporated  with  the  exclusive 
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privilege  of  erecting  toll  gates  and  receiving  toll,  had  duly  opened  and 
established  the  road,  with  gates,  &cc. ;  and  certain  persons,  with  a  view 
to  avoid  the  payment  of  toll,  opened  a  by-road  near  the  tompike* 
and  kept  it  open,  at  their  own  expense,  by  which  travellers  were  ena- 
bled to  avoid  passing  through  the  gate  and  paying  toll  to  the  plaintifis ; 
the  Court  granted  a  perpetual  injunction,  to  prevent  the  defendants 
from  using  or  allowing  others  to  use  such  by-road,  and  ordered  the 
same  to  be  shut  up.     Ibid. 

&4.  An  act  of  the  Legislature  for  the  incorporation  of  a  bank, 
appointed  certain  commissioners,  for  the  special  and  sole  purpose  of 
receiving  subscriptions,  and  tfai^  were  directed  **  to  apportion  the 
excess  of  shares  among  the  several  subscribers,  as  they  should  judge 
discreet  and  proper ;"  on  a  bill  charging  inequality  and  partiality  ia 
making  the  apportionment,  an  injunction  was  granted ;  but  on  coming 
in  of  the  answer  of  the  commissioners,  denying  the  charges,  it.  was 
dissolved.     Haight  v.  Day  and  others,  I  J.  C.  R.  18. 

55.  On  a  bill  for  an  account  against  executors,  stating  that  the 
testator  devised  his  real  and  personsJ  estate  to  them,  for  the  payment  of 
his  debts,  and  that  they  refused  to  distribute  the  personal  estate,  and 
to  sell  the  real  estate,  and  distribute  the  proceeds  rateably  among  all 
the  creditors,  and  threatened  to  transfer  it  to  secure  certain  favourite 
creditors,  who  were  not  entitled  to  any  preference,  the  Court  granted 
an  injunction  to  restrain  the  executors  from  selling  or  disposing  of  the 
estate.  Depau  v.  Moses,  3  J.  C.  R.  349. 
*  56.  An  injunction  was  granted  to  restrain  commissioners  from  pro* 
ceeding  to  sell  lands,  to  pay  the  sum  assessed,  under  the  Act  to  amend 
the  act  entitled,  an  Act  to  incorporate  the  Ulster  and  Orange  2Vm- 
pike  Company,  (sess.  40.  ch.213.)  for  making  the  road,  so  as  to  give 
the  owners  of  the  lands  an  opportunity  to  complete  the  road  themsc4ves» 
through  their  own  lands,  according  to  the  true  construction  of  the 
second  section  of  the  act  Couch  v.  Ulster  and  Orange  Branch  Turn* 
pike  Company,  4  J.  C.  R.  26. 

57.  An  injunction  will  be  granted  to  restrain  persons  from  iiavig%* 
^  ting  with  steam-boats,  in  violation  of  the  exclusive  privilege  granted 

by  the  Legislature  toL.  and  F.,  to  navigate  the  waters  of  this  state  with 
steam-ioats,  on  the  waters  lying  between  Staten  Island  and  Poudee 
Hook  and  the  Jersey  shore,  the  same  being  within  the  jurisdiction  of 
this  state.  Livingston  v.  Ogden,  4  J.  C.  R.  48.  Vide  Ogdenv.  Gib- 
bons, Id.  150.  174.  lAvingstony.  Tompkins,  Id.  Alb.  The  MorthRiver 
Steam-boat  Company,  v.  aoffman,  5  J.  C.  R.  300. 

58.  But  a  second  injunction  will  not  be  granted,  while  the  first  is  in 
force,  unless  the  first  has  been  withdrawn  by  some  agreement  between 
the  parties,  and  satisfactory  reasons  shown  for  a  renewal  of  it«  9.  C^ 
4  J.  C.  R.  571. 
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59*  Nor  will  an  iDJonction  be  granted,  to  restrain  the  defendant,  in 
8Qch  a  case,  from  removing  his  boat;  pending  an  action  at  law,  brought 
to  recover  the  boat,  as  forfeited  under  the  act  of  the  Ist  of  AprU, 
1811,  to  protect  L.  and  F.  in  their  exclusive  privilege  ;  unless  there 
is  a  direct  and  positive  charge  of  danger  that  the  boat  will  be  eloigned 
pending  the  suit.     Ibid. 

60.  Where  the  defendants,  a  banking  company,  agreed  with  B.  to 
bold  the  bills  of  the  plaintiffs,  a  banking  company,  su^ect  to  his  orjer, 
and  B.  engaged  to  accept  the  drafts  of  the  defendants  at  ten  days  sight, 
for  the  amount,  no  injunction  lies  to  restrain  the  bills  in  the  possession 
of  the  defendant,  or  from  their  demanding  payment  of  them  from 
the  plaintiffs ;  for^  the  agreement  with  B.  merely  suspended  the 
right>of  the  defendants  to  demand  payment  of  the  bills,  until  ten  days 
after  the  acceptance  of  their  drafts,  and  the  suspension  ceased  when 
B.  made  default  in  accepting  and  paying  the  drafts.  Washir^on  and 
Warren  Bank  v.  Farmers'  Bank,  4  J.  C.  R.  62. 

iSl.  On  a  bill  filed  by  a  wife,  who  had  property  descended  to  her, 
during  coverture,  an  injunction  was  granted  to  prevent  a  creditor  of 
the  husband  from  selling  the  property,  under  an  execution  issued  on  a 
judgment  confessed  by  him,  for  a  bona  jide  debt,  until  a  suitable  pro- 
vision out  of  the  property  was  made  for  the  wife  and  her  children. 
Haviland  v.  Myers,  6  J.  U.  R.  25. 


V.  When  dissolved,  continued,  or  renewed 

62.  If  the  answer  denies  all  the  equity  of  the  bill,  the  injunction  to 
stay  proceedings  at  law  will  be  dissolved,  of  course ;  otherwise,  it  will 
be  continued  until  the  hearing ;  and  where  it  may  be  necessary  to 
ascertain  any  matter  of  fact,  for  the  information  of  the  Court,  it  roast 
be  on  an  issue  at  law,  awarded  for  that  purpose.  Hoffman  v.  lAving- 
ston,  1  J.  C.  R.  211.  S.  P.  Roberts  v.  Anderson,  2  J  C.  R.  202. 
Couch  V.  Ulster  and  Orange  Turnpike  Company^  4  J.  C.  R.  26.. 

63.  Affidavits  taken  ex  parte,  cannot  be  read  in  opposition^ to  a  mo- 
lion  made,  on  the  coming  in  of  the  answer,  to  dissolve  an  injunction 
restraining  one  copartner  from  using  the  copartnership  iiame,  or  doing 
any  thin^  relative  to  the  partnership  concern  ;  nor  in  support  of  the  al- 
legations in  the  bill.  Eastburn  v.  Kirk,  1  J.  C.  R.  444.  S.  P.  Ro- 
berts v.  Anderson,  2  J.  C.  R.  202. 

64.  If  all  the  defendants  are  implicated  in  the  same  charge,  the  an- 
swer of  all  will,  in  general,  be  required ;  but  if  the  defendant  on 
whom  the  gravamen  of  the  charge  rests  has  fully  answered,  that  may 
be  sufficient ;  but  where  the  answer  of  all  the  defendants  can  and 
ought  to  come  in,  yet,  if  the  plaintiff  does  not  take  the  requisite 
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steps,   with  all  reasonable  diligence,  to  expedite  his  cause,  the  in- 
janction  may  be  dissolved.    Depeyster  v.  Graves^  2  J.  C.  R.  148. 

65.  Where  the  bill,  on  which  an  injunction  was  issued,  to  stay  proceed-^ 
ings  at  law,  in  an  ejectment  suit,  charges  the  deeds  on  which  the 
defendant  sets  up  his  title  at  law  to  be  fraudulent,  the  injunction  will 
not  be  dissolved  on  the  coming  in  of  the  answer,  unless  it  be  full  and 
satisfactory  as  to  the  fraud,  but  will  be  continued  to  the  hearing.  Ro" 
bertsy.  ^inder$on^2  J.  C.  R.  202.  Stating  that  the  defendants  were  not 
privy  to  the  fraud,  and  were  bona  fide  purchasers^  that  they  believe 
the  title  was  good,  and  that  they  do  not  know  or  believe,  that  the  deeds 
under  which  they  derive  title  were  fraudulent,  is  not  sufficient.  .  Ibid. 

66.  If  the  party  obtaining  an  injunction  to  stay  proceedings  at  law, 
neglects  to  deposit  100  dollars,  at  the  time,  pursuant  to  the  43d  rule 
of  the  Court,  the  irregularity  will  be  cured,  by  his  making  the  deposit 
before  a  motion  is  made  to  dissolve  the  injunction ;  but  he  must  pay 
the  costs  of  the  motion.     Skinner  v.  Dayton^  2  J.  C.  R.  226. 

67.  So,  if  the  party  omits  to  enter  the  order  fo.r  the  injunction  with 
the  Register,  at  the  time,  a  subsequent  entry  of  it,  before  motion,  will 
cure  the  neglect,  but  he  will  have  to  pay  costs.     Ibid. 

68.  A  creditor,  who  had  filed  a  bill  for  relief,  and  had  obtained  an 
injunction  against  a  judgment  confessed  by  his  debtor,  while  the  suit 
was  pending  in  this  Court,  proceeded  at  law,  against  his  debtor,  and 
obtained  judgment,  and  issued  execution,  under  which  the  debtor's 
property  was  seized  and  advertised  for  sale ;  the  Court,  on  petition  of 
the  defendant,  ordered  the  plaintiflf  to  elect  to  stay  his  execution  at 
law  during  the  injunction,  or  consent  to  have  the  injunction  dissolved; 
and,  the  plaintiff  refusing  to  make  an  election,  the  injunction  was  forth- 
with dissolved.     Livingston  v.  Kane^  3  J.  C.  R.  224. 

69.  When  new  facts  are  stated  in  a  supplemental  biU,  a  fresh  injunc- 
tion may  be  awarded,  though  the  former  injunction  was  dissolved  oq 
the  merits.     Fanning  v.  Dunhamj  4  J.  C.  R.  35. 

70.  Where  an  injunction  had  been  granted  to  stay  a  sale  under  a 
power  contained  in  a  mortgage,  a  few  days  before  the  expiration  of 
the  site  months  notice,  it  was  dissolved,  after  answer,  on  terms,  / vis.  c 
giving  six  weeks  further  notice  of  the  time  and  place  of  a  sale,  and  a 
reference,  in  the  mean  time,  to  a  Master,  to  ascertain  the  balance  due, 
&c.    Nichols  V.  Wilson,  4  J.  C.  R.  1 1 5. 

71.  When  an  injunction  is  allowed  by  the  Chancellor,  the  defendant, 
before  he  puts  in  an  answer,  may  move  to  dissolve  it,  on  the  ground  of 
a  want  of  equity  in  the  bill.     Minium  v.  Seymour,  4  J.  C.  R.  173. 

72.  Where  the  defendant,  in  his  answer  to  an  injunction  bill,  admits 
the  equity  of  the  bill,  but  sets  up  new  matter  of  defence  on  which  be 
relies,  the  injunction  will  be  continued  to  the  hearing.  S.  C.  4  J.  C.  R. 
497. 

73.  Where  an  injunction  has  been  voluntarily  dissolved  by  the 
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pfauntiir,  or  bsving  been  dissolved  by  an  order  obtained  by  his  solici- 
tor or  agent,  without  bis  knowledge  or  consent,  bat  which  was  after- 
wards recognised  and  acted  upon  by  biro,  the  injunction  will  not  be  re- 
newed, on  his  petition,  without  some  new  and  special  reasons,  which 
did  not  exist  when  it  was  granted  or  dissolved.  lAvingston  v.  Gibbons^ 
5  J.  C.  R.  250. 

74.  An  injunction  to  stay  proceedings  under  a  power  of  sale  con- 
tained in  a  mortgage,  was  continued,  though  it  appeared  that  the  mort- 
gage had  been  discharged,  until  an  action  at  law  brought  by  the  plain- 
tiff against  the  defendant  on  the  covenant  of  seisin  contained  in  his 
deed,  bad  been  decided.     TiUou  v.  Sharpsteenj  5  J.  C.  R.  260. 


VI.  When  perpetual. 

75.  Where  bail,  having  become  fixed  at  law,  are,  under  the  equity 
of  the  <iase,  entitl^  to  be  discharged.  Chancery  will  grant  a  perpetual 
injunction  against  an  action  on  the  recognisance.  Rathbone  v.  War" 
ren,  on  Appeal,  10  J.  R.  587. 

76.  Where  commissioners,  appointed  under  the  authority  of  an  act 
of  the  Legislature  to  drain  a  swamp,  exceed  their  authority,  to  the  in- 
jury of  the  plaintiff,  a  perpetual  injunction  will  be  granted,  though 
there  has  been  no  trial  at  law,  the  plaintiff's  right  to  the  land  being 
undisputed.    Belknap  v.  Belknap^  2  J.  C.  R.  463. 

77.  Where  the  plaintiff,  and  those  under  whom  he  claimed,  had  been 
in  the  quiet  and  uninterrupted  possession  of  land  for  above  twenty-five 
years,  an  injunction  to  restrain  the  defendants  from  entering  and  digging 
down  the  ground  so  possessed  by  the  plaintiff,  was  granted,  and  made 
perpetual,  or  until  the  defendants  shall  have  established,  by  due  coarse 
of  law,  their  right  to  the  ground  in  question.  Varick  v.  the  Cofpara- 
tian  of^ew-Torky  4  J.  C.  R.  53. 

78.  Where,  on  a  sale  of  land,  be.,  in  possession  of  tlie  defendants, 
under  an  execution  against  them,  the  sheriff's  deed,  by  mistake^  did 
not  include  the  whole  premises  advertised  and  sold,  though  all  the 
parties  supposed  it  contained  the  whole,  and  the  purchaser  had  bid 
and  paid  accordingly :  Decreed^  that  the  defendants  be  perpetually  en- 
joined from  prosecuting  any  ejectment  suits  at  law,  brought  by  them, 
to  recover  the  parcels  of  land  not  included  in  the  sheriff's  deed  to  the 
purchaser ;  and  that  they  execute  a  release  to  the  purchaser  of  all  their 
right  and  title  to  the  same.    De.Riemer  v.  CanttUan^  4  J.  C.  R.  35. 

79.  Where  a  deed  was  ordered  to  be  cancelled,  as  fraudulent  and 
iroid,  the  defendants,  and  all  persons  claiming  under  it,  were  perpetually 
enjoined  from  using  it,  or  the  record  of  it,  in  evidence  of  title.  Bush" 
nd  V.  Hafford,  4  J.  C.  R.  301.  See  Livingston  v.  Hubbs,  2  J.  C.  R. 
512. 
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80.  Where  the  (daintiff  entered  into  a  contract  with  the  defendant, 
by  which,  among  other  things,  he  engaged  to  pay  the  defendant  an 
amiaal  sum  for  twenty  years;  and  the  contract  was  founded  on  mistake 
and  misrepresentation,  the  defendant  was  perpetually  enjoined  from 
bringing  any  suit  against  the  plaintiff,  to  recover  the  annuity  so  agreed 
to  be  paid  to  him.    Dale  v.  Roosevelt,  5  J.  C.  R.  174. 

81.  Where  a  person  has  a  grant  of  a  ferry,  bridge,  or  road,  with  the 
exclusive  right  of  taking  toll,  and  another  ferry,  bridge,  or  road,  is 
erected  so  near  it,  as  to  create  a  competition  injurious  to  such  fran- 
chise, it  is,  in  that  respect,  a  private  nuisance,  and  the  Court  will 
grant  a  perpetual  injunction,  to  secure  the  enjoyment  of  the  statute 
franchise,  and  prevent  the  use  of  the  rival  establishment,  ^ewburgh 
Turnpike  Company  v.  Miller,  53.  C.  R.  101.  Croton  Turnpike  Com- 
pany v.  Ryder,  1  J.  C.  R.  611.  Ogden  v.  OMons,  4  J.  C.  R.  150. 
Livingston  v.  Ogden,  4  J.  C.  R.  48. 


INTEREST. 


I.   On  what  debts  and  in  what  cases  interest  is  payable. 
11.  When  compound  interest  will  be  Mowed. 

III.  When  foreign  interest  is  allowed. 

IV.  Of  simple  or  statute  interest ;  mode  of  computation  where  partial 

payments  are  made;  and  of  usury. 


\.  On  what  debts  and  in  what  cases  interest  is  payable. 

1.  Before  the  act^  sess.  36.  c.  203.  s.  50.,  interest  could  not  be  levied 
on  execution  on  a  judgment.    Mason  v.  Sudam,  2  J.  C.  R.  180. 

2.  A  legacy,  payable  at  a  future  day,  does  not  carry  interest  until 
after  it  is  payable,  unless  it  is  given  to  a  child,  and  the  parent  has  made 
no  other  provision  by  will  for  its  maintenance.  Lupton  v.  Lupton,  2  J. 
C.  R.  614.  But  this  exception  does  not  extend  to  grand  children. 
Ibid. 

t  S.  On  n,  bond  conditioned  to  pay  six  per  cent.,  for  the  security  of 
which  a  mortgage  was  given,  the  obligee,  afler  a  forfeiture  of  the  bond, 
is  not  entitled  to  seven  per  cent,  or  the  lawful  interest ;  but  the  interest 
is  to  be  paid  according  to  the  contract,  until  it  ceases  to  operate  by 
being  merged  in  the  decree  of  foreclosure,  &c.  Miller  v.  Burrows,  3 
J.  a  R.  436. 
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4.  Unsettled  accounU  do  not  bear  interest  Contequa  y.  Fanningj 
3  J.  C.  R.  687. 

5.  Where  a  balance  of  account  is  paid  witlrout  any  charge  of  interest, 
interest  cannot,  afterwards,  be  demanded.    Ibid. 

6.  A  trustee  who  mixes  the  trust  moneys  witii  his  own,  and  uses  it  in 
his  trade,  the  profits  of  which  are  not  known,  must  pay  interest.  Broum 
V.  Rickets,  3  J.  C.  R.  3»3. 

7.  An  agent  of  the  administrators,  who  assumed  to  act  as  guardian 
for  the  infant  heirs,  and  receives  the  rents  and  profits  of  the  real  estate, 
is  chargeable  with  interest.     Main  v.  Roosevelt^  5  J.  C.  R.  534. 

8.  Where  M.,  being  the  owner  of  a  contiguous  tenement,  was  bound 
to  contribute  to  the  expense  of  anew  party  wall:  ffeM,  that  he  must  pay 
interest  on  the  amount  of  his  contribution,  which  was  a  lien  on,  the 
wall,  from  the  time  it  was  demanded  of  him  and  refused.  Campbell  v. 
Messier,  6  3.  C.R.21. 

9.  Where  land  is  devised,  charged  with  the  payment  of  a  legacy, 
the  devisee,  if  he  accepts  the  devise,  becomes  personally  liable,  and 
is  chargeable  with  interest  on  the  legacy,  from  the  time  it  was  paya- 
ble, though  not  demanded.     Glen  v.  Flisker,  6  J.  C.  R.  33. 

10.  If  a  legatee  is  compelled  to  sue  for  a  legacy,  he  is  entitled  to 
interest  and  costs.    Ibid. 

1 1 .  An  attorney  or  agent  authorized  to  collect  money,  tec.,  is  not 
chargeable  with  interest  on  the  moneys  of  his  principal,  unless  he  is  in 
default,  or  has  employed  the  money  for  the  purpose  of  gain  to  himself. 
fVilliama  v.  Storrs,  6  J.  C.  R.  353. 

12.  Where  there  is  a  general  reservation  in  a  decree  of  all  questions 
not  disposed  of  by  the  Court,  and  nothing  said  as  to  interest,  it  may  be 
allowed  on  the  final  decree.     Campbell  v.  Messier,  6  J.  C.  R.  24. 

13.  Where  the  plaintiff  had  offered  to  pay  one  of  two  parties,  claim- 
ing the  moneys  in  his  hands,  on  being  indemnified,  which  was  refused, 
and  a  bill  of  interpleader  filed,  be  was  not  charged  with  interest. 
Richards  y.  Salter,  6  J.  C.  R.  445. 

14.  Where  money  is  lent,  to  be  paid  at  or  on  a  certain  day  Specified, 
with  interest  in  the  mean  time,  at  stated  periods,  the  borrower  cannot, 
by  tendering  the  debt  or  principal  before  the  day  stipulated  for  pay- 
ment, stop  the  interest ;  for  the  time  of  payment,  in  such  case,  is  part 
of  the  contract,  and  for  the  mutual  benefit  and  convenience  of  the  par- 
ties.    Ellis  v.  Craig,  7  J.  C.  R.  7. 


11.  When  compound  interest  will  be  allowed. 

15.  Interest  upon  interest,  or  compound  interest,  is  not  allowed,  ex- 
cept in  special  cases,  as,  where  there  is  a  settlement  of  accounts  between 
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parties,  after  ipterest  has  become  dae,  or  there  has  been  an  agreement 
for  that  purpose,  subsequent  to  the  original  contract,  or  a  Master's  re- 
port, computing  the  amount  of  principal  and  interest,  has  been  con- 
firmed. State  of  Connecticut  v.  Jackson^  1  J.  C.  R.  13.  Barrow  v. 
Rhindander,  i  J.  C.  R.  550. 

16.  An  agreement,  made  at  the  time  of  the  original  contract,  to  al-^ 
low  interest  upon  interest,  as  it  should  become  due,  cannot  be  support-' 
ed.     Bnd.    S.  P.  Van  Benschotten  v.  Lawson^  6  J.  C.  R.  313. 

17.  Where  an  administrator  employed  the  moneys  belonging  to  his 
intestate's  estate  in  trade,  for  his  own  benefit,  of  the  profits  of  which 
trade  he  refused  to  give  any  account,  the  Master,  in  stating  the  ac- 
count, after  allowing  a  reasonable  time  for  the  settlement  of  the  estate, 
charged  compound  interest,  making  annual  rats  in  the  account  for 
that  purpose,  which  report  was  confirmed  by  the  Court.  Schieffelin 
V.  Stewart,  1  J.  C.  R.  620. 

18.  A  partner,  who  draws  out  money  from  the  copartnership  fund, 
18  not  chargeable  with  compound  interest,  but  with  simple  interest 
only ;  unless  it  appears  that  he  has  traded  or  speculated  with  the  mo- 
ney, and  made  a  profit  on  it,  which  he  refuses  to  disclose.  Stoughton 
V.  Lynchj  2  J.  C.  R.  209. 

19.  Compound  interest  is  not  allowed  in  favour  of  a  trustee,  though 
it  is,  sometimes,  permitted  against  him,  when  he  refuses  to  disclose  the 
profits  he  has  made  out  of  the  trust  property.  Evertson  v.  Tappen^  5 
J.  C.  R.  497. 

20.  Compound  interest  is  not  allowed,  unless  on  a  special  agree- 
ment in  writing,  after  the  lawful  interest  has  become  due.  The  agree- 
ment, to  be  valid,  must  be  prospective,  as  that  the  interest  then  due 
shall  carry  interest  thereafter.  Van  Benschotten  v.  Lawson,  6  X  C. 
R.  313. 


III.   When  foreign  interest  is  aUoioed. 

21.  Interest  is  payable  according  to  the  laws  of  the  country  wher^ 
«the  contract  is  made  ;  but  if,  by  the  terms  or  nature  of  the  contract,  it 

appesurs  that  it  is  to  be  executed  in  another  country,  or  that  the  parties 
had  reference  to  the  laws  of  another  country,  then  it  is  to  be  governed 
by  the  laws  of  the  country  where  it  is  to  be  performed.  Consequa  v. 
Fanning,  on  Appeal,  17  J.  R.  51 1.     S.  C.  3  J.  C.  R.  587. 

22.  Where  a  Chinese  merchant,  residing  at  Canton,  consigned  goods 
to  a  merchant  in  JVew-York,  and  which  were  delivered  to  his  agent  at 
Canton,  to  be  spld,  and  the  nett  proceeds  to  be  remitted  to  the  con- 
signor at  Canton :  Held,  that  the  consignor  was  entitled  only  to  in- 
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terest  according  to  the  law  ctJVew-Yorkj  and  not  according  Co  tbe 
law  or  usage  of  CanOm.  8.  C.  17  J.  R.  511.  CotUrOj  &  C.  3  J* 
C-  R-  587. 


IV.  Of  simple  or  statuU  interest ;  ike  mode  of  computing  it  toherepar' 
tialpaywkenis  ore  madej  and  ofntury. 

23.  The  policy  and  utility  of  statutes  against  «n<ry,  are  discussed 
and  defended  by  the  Chancellor,  in  the  case  of  Thompson  v.  Berry^  3 
J.C.R.395. 

24.  The  rule  for  casting  interest,  when  partial  payments  have  been 
madCi  is  to  apply  the  payment,  in  the  first  instance,  to  the  discharge  of 
the  interest  then  due.  If  the  payment  exceeds  the  interest,  the  surplus 
goes  towards  discharging  the  principal ;  and  the  subsequent  interest  is 
to  be  computed  on  ^  balance  of  principal  remaining  due.  If  the 
payment  be  less  than  the  interest,  the  surplus  interest  must  not  be 
added  to  tbe  principal ;  but  the  interest  continues  on  the  former  prin- 
cipal, until  the  period  when  the  payments  taken  together  exceed 
the  interest  due,  and  then  the  surplus  is  to  be  applied  towards  dis- 
charging the  principal,  and  the  interest  afterwards  computed  oo  tbe 
balance  of  principal.  Slate  of  Connecticut  v.  Jackson^  1  J.  C.  R.  13. 
S.  P.  Stoughton  V.  Lynch,  2  J.  C.  R.  209. 

25.  Whether  the  practice  prevailing  among  merchants,  in  set- 
tling their  accounts,  of  stating  an  interest  account,  in  which  interest 
is  charged  on  each  item  of  principal,  on  the  debit  side,  and  credited  on 
each  item  of  tbe  credit  side  of  the  account,  and  a  balance  of  interest, 
struck,  and  added  to  the  balance  of  tbe  principal,  is  to  be  adopted  in 
the  settlement  of  accounts  between  merchant  and  merchant  ?  Quere. 
Stoughton  V.  IryncA,  2  J.  C.  R.  209. 

26.  But  where  a  Master,  under  an  order  of  reference,  in  stating 
the  account  between  tbe  parties,  who  were  partners  in  trade,  adopted 
such  mercantile  usage,  the  amount  was  allowed  to  stand,  there  being 
evidence  before  him,  from  the  books  of  account  or  otherwise,  that  the 
parties  themselves  had  followed  that  usage,  and  the  calculation  was  so 
made  by  an  eminent  merchant,  to  whom  the  accounts  were  referred, 
with  the  consent  of  the  parties,  who  did  not  question  tbe  statement  be- 
fore the  Master.    Ibid. 

27.  To  render  a  transaction  usurious,  there  must  be  an  unlawful  or 
corrupt  intention  confessed  or  proved.  Mourse  v.  Prime,  7  J.  C.  R. 
69. 

28.  If  on  an  application  for  a  loan  of  money,  the  sale  of  shares  in 
an  insurance  company,  at  par,  is  made  a  condition  of  the  loan,  when 
the  shares  are  in  fact  below  par,  the  transaction  is  usurious.     Eagle- 
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son  v«  ShotweUf  1  J.  C.  R.  536.  And  if  it  be  impossible  to  ascertain 
the  cash  value  of  the  shares,  the  company  having  failed,  the  sale  will 
be  rescinded,  and  the  mortgage  taken  by  the  lender  ordered  to  stand 
as  secarity  only  for  the  cash  lent  and  the  interest  thereon.     Ibid. 

29.  So,  if  on  a  loan  of  money,  the  lender  imposes  onHhe  borrower, 
as  a  condition  of  the  loan,  property  taken  in  part  of  the  sum  lent,  at  a 
higher  value  than  it  is  worth,  it  is  usury.  Stuart  v.  The  Mechanics^ 
Bank,  on  Appeal,  19  J.  R.  496.  But  where  goods,  or  the  notes  of  a 
bank  or  of  a  third  person,  constitute  part  of  the  loan,  and  the  value  of  the 
goods  is  uncertain,  and  tlie  borrower,  of  his  own  accord,  offers  to  take 
thetn  at  a  certam  price,  or  notes  made  by  a  person  in  credit  at  par,  it 
seemsj  that  the  loan  is  not  usurious.     Ibid. 

30.  A  lender  is  not  allowed  to  make  it  the  condition  of  the  loan, 
that  be  sfaall  receive  a  compensation  for  his  services  in  procuring  the 
money,  as  the  allowing  of  such  a  demand  would  tend  to  nsury  and 
oppression,  if  it  be  not  nsury  in  itself.     Mine  v.  Handy,  1  J.  C.  R.  6. 

31.  An  injunction  will  not  be  granted  against  a  judgment  at  law, 
on  a  charge  of  usury ,  where  the  party  seeks  a  discovery  of  the  usury 
and  a  return  of  the  excess  beyond  the  legal  interest;  for  the  usury 
would  have  been  a  good  defence  at  law,  and  no  reason  was  given  why  the 
defendant  did  not  seek  the  discovery  while  the  suit  at  law  was  pending. 
Lansing  v.  Eddy,  1  J.  C.  R.  49.  And  see  Thompson  v.  Berry,  3  J. 
C.  R.  396.     S.  C.  17  J.  R.  436. 

32.  On  a  bill  of  discovery  on  a  charge  of  usury,  an  injunction  to 
stay  proceedings  at  law  on  the  contract  will  not  be  granted,  unless 
the  plaintiff  tenders,  or  brings  into  Court,  the  money  actually  lent, 
and  the  lawful  interest  thereon.  Rogers  v.  Rathbone,  I  J.  C.  R.  367. 
S.  P.  Tappen  v.  Powel,  1  J.  C.  R.  439.  And  see  Fanning  v.  Dun- 
ham, 5  J.  C.  R.  122. 

33.  Chancery  will  order  a  defendant  to  account  for  moneys^  over- 
paid to  him,  beyond  the  legal  interest,  pursuant  to  an  usurious  con- 
tract.    Dey  V.  Dunham,  2  J.  C.  R.  182. 

34.  Where  the  defendant  advanced  his  notes  to  the  plaintiff,  for  the 
plaintiff's  notes  for  the  same  sums,  payable  at  or  near  the  same  pe« 
nods,  for  which  exchange  of  notes,  the  defendant  received  a  commis- 
sion of  two  and  a  half  per  cent,  on  the  amount;  and  the  notes  when 
tbey  became  due  were  renewed,  and  new  notes  given  in  exchange,  and 
this  renewal  and  exchange  were  many  times  repeated,  and  the  defend- 
ant, on  each  renewal  and  exchange,  received  a  commission  of  two  and  an 
half  per  cent,  but  which  was  less  than  the  lawful  interest  on  the  amount 
of  the  notes,  for  each  time  they  had  to  run :  Held,  that  the  transaction 
was  not  usurious,  it  being  a  compensation  only  for  a  loan  of  credit  and 
risk.    Ibid. 

35.  But  where  D.  lent  F.  his  promissory  notes,  and  received  the 
Vol.  Vn.  68 
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notei  of  F.,  for  the  same  amount  in  exchange,  and  also,  a  commission 
of  two  and  an  half  per  cent.,  which  exceeded  the  legal  interest  for  the 
time  the  notes  had  to  run :  Held^  that  the  transaction  was  usurious, 
and  the  notes  and  other  securities  given  by  F.,  void.  Fanning  v. 
Dunham,  5  J.  C.  R.  122.  And  see  Dunham  v.  Gould^  in  Error,  16 
i.  R.  367. 

36.  The  charge  of  a  commission  of  an  half  per  cent.,  by  a  stock  and 
exchange  broker,  in  addition  to  thp  lawful  interest  on  advances  made 
on  a  deposit  of  stocks,  as  a  compensation  for  transacting  the  business, 
is  not  usurious.     Nourse  v.  Prime,  7  J.  C  R.  69. 

37.  Where  the  plaintiff  was  sued  at  law  upon  notes  alleged  by  him 
to  be  usurious,  and  suffered  a  verdict  and  judgment  to  be  taken  against 
him,  without  making  any  defence,  or  applying  to  Chancery  for  a  bill 
of  discovery  :  Held,  that  he  was  concluded,  and  not  entitled  to  relief 
in  this  Court.  Thompson  v.  Berry,  3  J.  C.  R.  395.  S.  C.  on  Appeal, 
17  J.  R.  436.     And  see  Lansing  v.  Eddy,  1  J.  C.  R.  49. 

38.  An  assignment  of  a  debt,  usurious  in  its  inception,  to  a  third 
person  who  has  knowledge  of  the  original  transaction,  will  not  cover 
it  from  the  scrutiny  of  the  Court.  Ibid.  And  sufficient  ground  apr 
pearing  to  support  the  charge  of  usury,  a  reference  to  a  Master  to  take 
an  account,  be.,  was  ordered.    Ibid. 

39.  If  the  lender  of  money  on  an  usurious  contract,  seeks  to  ^force 
his  securities  in  Chancery,  and  the  borrower  sets  up  usury  as  a  defence, 
and  proves  it,  the  securities  will  be  declared  void  and  ordered  to  be 
delivered  up  and  cancelled.     Fanning  v.  Dunham,  5  J.  C.  R.  122. 

40.  But  where  the  lender  has  proceeded  at  law,  and  recovered  judg- 
ment on  a  bond  and  warrant  of  attoiiiey,  or  is  proceeding  to  fore- 
close a  mortgage,  by  virtue  of  a  power  of  sale,  under  the  statute, 
without  the  aid  of  the  Court,  and  the  borrower  files  his  bill  for  relief 
against  the  judgment  or  other  legal  securities,  on  the  ground  of  usury, 
he  must,  befoi^e  he  can  be  entitled  to  relief,  pay,  or  offer  to  pay,  the 
principal  and  interest  lawfully  due;  and  that  whether  the. usury  be 
established  by  proof,  or  be  admitted  in  the  defendant's  answer.  Ibid. 
History  of  the  practice  of  Courts  of  law,  in  interfering  to  set  aside  judg- 

-  ment  by  confession  on  bonds  and  warrants  of  attorney,  on  the  ground 
of  usury.     Ibid. 

41.  Where  a  party  to  a  judgment  entered  up  on  a  warrant  of  attor- 
ney, voluntarily  waives  his  defence,  on  the  ground  of  usury  or  fraud, 
and  releases  the  other  party,  a  subsequent  purchaser  under  him,  with 
notice  of  the  judgment,  will  not  be  allowed  to  impeach  it,  or  to  inves- 
tigate the  transaction  between  the  original  parties.  French  v.  Shot^ 
well,  6  J.  C.  R.  665. 

42.  As,  where  aparty,  against  whom  a  judgment  had  been  entered  up, 
on  a  bond  and  warrant  of  attorney,  founded  on  an  usurious  consideration, 
filed  a  bill  for  relief  against  the,  judgment,  on  the  ground  of  usury, 
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and,  afterwards,  voluntarily  dismissed  the  bill,  with  costs  :  Heldy  that 
a  subsequent  pnrchaser  of  the  le^d  on  which  the  judgment  was  a  lien, 
could  not  impeach  it  on  the  ground  of  usury  or  fraud.     Ibid. 

43.  The  fict  for  the  prevention  of  usury,  (sess.  10.  c.  13.)  contains 
no  limitation  to  a  suit,  at  the  instance  of  the  party  aggrieved,  to  com- 
pel the  lender  to  discover  and  refund  the  usurious  excess  of  interest 
paid  ;  provided  no  qui  tarn  or  popular  action  has  been  commenced  by 
a  third  person  under  the  act,  previous  to  filing  the  plaintiff's  bill. 
Palmer  v.  Lord^  6  J.  C.  R.  96. 

44.  A  plea,  therefore,  in  bar  of  the  suit,  that  the  plaintiff  did  not 
file  his  bill  within  one  year  after  the  usurious  interest  was  paid,  is  bad. 
IHd. 

45.  Before  the  statute,  the  party  aggrieved  had  a  right  of  action  at 
common  law,  to  recover  back  the  surplus  beyond  the  principal  and 
legal  interest.  The  second  section  of  the  statute,  therefore^  does  not 
give  a  new  right  of  action,  though  it  omits  the  penalties  and  forfeit- 
ares  contained  in  the  English  statute.     Ibid. 

46.  The  right  of  the  party  aggrieved  to  bring  the  action,  after  one 
year,  may  be  lost  by  the  interposition  of  the  popular  action  given  by 
the  statute ;  but  until  such  popular  action  has  been  commenced,  and  a 
right  has  attached  in  a  third  person,  it  seems,  that  the  party  aggrieved 
may  bring  his  action,^  and  his  right  to  the  surplus  of  interest  paid  will 
be  thereby  fixed,  so  that  a  popular  action  brought  afterwards,  cannot 
be  sustained,  though  within  the  second  year ;  and  if  no  such  popular 
action  is  brought  within  the  second  year,  the  right  of  action  continues 
in  the  party  aggrieved,  'subject  only  to  the  general  limitation  of  ac- 
tions at  law.    Ibid. 


JUDGMENT. 


L  Priority  and  lien  of  judgments  and  executions. 
II.   When  a  judgment  may  be  impeached  or  inquired  into. 


I.  Priority  and  lien  ofjudgments  und  executions. 

1.  A  judgment  at  law  is  not  a  lien  on  a  mere  equitable  interest,  as 
that  of  an  assignee  of  a  contract  for  the  purchase  of  land,  partly 
executed;  and  the  execution  under  it,  will  not  pass  an  interest 
which  a  Court  of  law  cannot  protect  and  eniorce.  Bogart  y.  Perry^ 
I  J.  C.  R.  52. 
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2.  A  sale  under  a  second  or  junior  judgment  is  not,  of  itself,  a  wai- 
ver of  the  plaintiff's  rights  under  a  first  or  elder  judgment.  SkotMmU  v. 
Murray,  1  J.  C.  R.  612. 

3.  Where  a  person  purchased  under  a  junior  judgment,  with  notice 
of  the  prior  judgment,  supposing,  erroneously,  that  the  former  jodg^ 
ment  was  eitinguished  by  the  sale  under  the  second  judgment: 
Heldj  that  he  took  the  land,  subject  to  the  lien  of  the  former  judgment, 
and  that  as  he  was  bound  to  know  the  law,  and  there  was  no  mistake  as 
to  fact,  there  was  no  ground  for  relief.     Ibid. 

4.  A  mere  equitable  interestof  adebtor  in  personal  property,  assigned 
by  him  as  security,  cannot  be  reached  by  process  of  law,  or  be  bound 
by  execution.     Hendricks  v.  Frankliuj  2  J.  C.  R.  284, 

5*  Suing  out  execution  merely,  does  not  create  a  lien  on  goods  and 
chattels  ;  but  there  must  be  an  actual  levy  of  the  execution,  in  order  to 
bar  a  subsequent  bona  fide  sale ;  for  the  property  of  the  debtor  in  goods 
and  chattels  is  not  changed,  until  execution  executed.    Ibid. 

6.  A  judgment  fraudulently  obtained,  creates  no  lien  in  the  hands  of 
a  bona  fide  assignee.    Livingston  v.  Hubbs^  2  J.  C.  R.  513. 


II.   When  a  judgment  may  be  impeached  or  inquired  into. 

7.  A  judgment  of  a  Court  of  competent  jurisdiction  cannot  be  im- 
peached collaterally  in  another  Court  Hawley  v.  Mancitu^  7  J.  C. 
R.  174. 

8.  Where  a  cause  has  been  argued  in  a  Court  of  law,  on  a  case 
settled,  and  judgment  rendered,  and  the  party  applies  to  Chancery  to 
have  the  case  amended  and  reargued,  which  is- refused,  the  Court  will 
not  interfere.     Holmes  v.  Remsen^  7  J.  C.  R.  286. 

9.  Though  a  judgment  at  law  may  be  impeached  in  Chancery,  for 
fraud,  yet  the  Court  will  never  interfere  with  a  judgment  at  law,  on 
the  ground  of  irregularity ;  but  the  record  of  the  judgment  and  execu- 
tion, and  title  under  them,  are  a  conclusive  bar  in  equity ;  for  it  belongs 
exclusively  to  the  Court  of  law  to  inquire  into  the  regularity  of  the 
judgment.  Shottenkirk  v.  Wheeler,  3  J.  C.  R.  275.  S.  P.  De  Riemer 
V.  Cantillony  4  J.  C.  K.  85.   S.  P.  Hawley  v.  Maneius,  7  J.  C.  R.  174. 

10.  A  judgment,  after  it  has  been  fully  paid  and  satisfied,  cannot  be 
kept  on  foot,  to  cover  new  demands  of  the  plaintiff*.  Troup  v.  Wood^ 
4  J.  R.  228. 

11.  Where  the  sheriff  seizes  sufficient  property  under  an  execution, 
the  debtor  is  discharged  from  the  judgment,  and  the  plaintiff  must  look 
to  the  sheriff  for  his  money.     Ibid. 

12.  A  judgment  cannot  be  impeached,  except  for  fraud,  nor  can  its 
ceasideration  be  inquired  into.    French  v.  ShotiaeU^  6  X  C«  R*  S3S* 
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JURISDICTION  OF  THE  STATE. 

1.  By  the  declaration  of  the  statute  passed  April  6th,  1808,  sess. 
3l.  c.  135.  as  well  as  by  immemorial  usage,  the  whole  of  the  Hudson 
River  southward  of  the  boundary  of  the  city  of  JVew-York^  and  the 
whole  of  the  Bay  between  Staten  Island  and  Long  or  Nassau  Island, 
are  within  the  jurisdiction  of  the  state.  Livingston  v.  Ogden,  4  J.  C. 
R.48. 

2.  Therefore,  a  legislative  grant  of  the  exclusive  privilege  of  navi- 
gating with  steamboats,  ''  in  all  creeks,  rivers,  and  bays  whatsoever, 
within  the  territory  or  jurisdiction  of  the  stkte,"  comprehends  all  the 
waters  lying  between  Staten  Island  and  Powles  Hook,  and  the  Jersey 
shore,  as  being  part  of  Hudson  River  or  the  Bay.     Ibid. 

3.  The  waters  between  Staten  Island  and  the  Whitehall  Landing 
in  the  city  ofNew-Tork,  are  part  of  the  Bay  of  New-York.    Ibid. 


JURISDICTION  OF  CHANCERY. 

]  •  When  Chancery  gains  jurisdiction  of  a  cause  for  one  purpose,  it 
may  retain  the  bill  generally.  Rathbone  v.  Warren,  on  Appeal,  10 
J.  R. 587. 

2.  So,  Chancery  once  having  had  jurisdiction,  will  retain  it,  though 
the  original  ground  of  jurisdiction,  to  wit,  the  inability  to  recover  at 
law,  no  longer  exists.    JKng*  v.  Baldwin^  on  Appeal,  17  J.  R.  384. 

3.  If  there  be  a  doubt  whether  a  defence  be  available  at  law,  and 
there  is  no  doubt  of  the  jurisdiction  of  the  Court  of  Chancery,  and 
the  defendant  omits  to  make  his  defence  at  law,  or  if  it  is  overruled, 
on  the  ground  that  it  cannot  be  made  at  law,  Chancery  may  afford  re- 
lief^ notwithstanding  a  trial  at  lawi     Ibid.        * 

4.  Where  the  remedy  at  law  is  doubtful.  Chancery  will  relieve. 
Rathbone  v.  Warren,  10  J.  R.  587. 

5.  Chancery  has  concurrent  jurisdiction  with  the  Courts  of  com- 
mon law  in  all  matters  of  account.  Ludlow  v.  Simond,2  C.  C.  E.  1. 
S.  P.  Porter  v.  Kiwberly^  9  J.  R.  470.  It  has  no  exclusive  jurisdiction 
in  matters  of  account  as  between  copartners.  Duncan  v.  Lyon,  3  J. 
C>  R*  35 1 .  * 

6.  And  the  plaintiff  may  come  into  Chancery,  not  only  to  compel 
the  defendant  to  account,  but  to  have  his  own  account  allowed.    Ibid. 

7.  Chancery  has  concurrent  jurisdiction  with  Courts  of  law  in  a 
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case  of  private  nuisance,  by  diverting  or  obstructin^an  ancient  water- 
coarse,  and  may  issue  ^n  injunction  to  prevent  the  interruption,  though 
the  plaintiff  has  not  established  his  title  at  law.  Oardner  v.  Trustees 
ofjfewburgh,  2  J.  C  R.  162. 

8.  Chancery  is  ancillary  to  Courts  at  law,  in  compelling  a  discovery 
of  facts,  to  aid  a  party  in  defending  or  prosecuting  his  rights  at  law ; 
but  it  will  not  compel  a  defendant  to  discover  that  which,  if  answered, 
would  subject  him  to  a  punishment,  or  render  him  infamous,  or  expose 
him  to  a  penalty.     JVblntyre  v.  Mancius^  on  Appeal,  16  J.  R.  592. 

9.  Chancery  will  not  take  cognizance  of  a  cause  where  the  amount 
in  controversy  does  not  exceed  the  sum  of  fifty  dollars,  nor  grant  an  ia« 
junction  to  stay  an  execution  on  a  judgment  in  a  Justice's  Court. 
Moore  v.  Lyttle,  4  J.  C.  R.  183.  Fullerton  y.  Jackson,  5  J.  C.  R.  276- 

10.  The  power  of  Chancery  to  apply  the  remedy  in  the  case,  is  co- 
extensive with  its  jurisdiction  over  the  subject  matter.  Kershaw  v. 
Thompson,  4  J.  C  R.  609. 

11  Chancery  possesses  an  exclusive  jurisdiction  over  cases  of 
lunacy  and  matrimonial  causes;  an4rwill  sustain  a  suit  instituted  to  pro- 
nounce the  nullity  of  a  marriage  with  a  lunatic.  Wighiman  v.  Wight'- 
man,  4  J.  C.  R  343. 

12.  Chancery  has  no  jurisdiction  over  offences  against  a  public 
statute;  or  to  restrain  persons  from  carrying  on  the  business  of  bank" 

,ing,  in  violation  of  the  statute.    A.  6r.  v.  Utica  Insurance  Company^ 
2  J.  C.  R.  371. 

13.  It  has  no  jurisdiction  of  offences  against  the  public,  or  of  crmi- 
nal  matters.     Ibid. 

14.  Whether  it  has  jurisdiction  over  corporations,  in  respect  to 
breaches  of  trust,  unless  in  the  case  of  a  charitable  institution.^  Quere. 
Ibid. 

15.  But  the  persons  who  exercise  the  corporate  powers,  may,  in 
their  character  of  trustees,  be  made  accountable  in  Chancery  for  a 
fraudulent  breach  of  trust.     Ibid, 

16.  Where  an  unconscientious  advantage  has  been  taken  of  the 
situation  of  a  person,  although  the  circumstances  do  not  amount  to 
fraud,  in  the  contemplation  of  a  Court  of  law.  Chancery  will  relieve. 
Lyon  V.  Tallmadge,  on  Appeal,  14  J.  R.  501. 

17.  Courts  are  bound  to  decide  upon  -the  justice  and  law  of  the 
case,  and  not  merely  on  the  points  raised  by  counsel.     Ibid, 

IS.  A.  obtained  a  judgment  against  C,  a  sheriff,  for  an  escape,  and 
C.  obtained  a  judgment  against  D.  and  £.,  the  sureties  for  the  liber- 
ties of  the  gaol.  D.  afterwards  prosecuted  a  writ  of  error,  in  the 
name  of  C?  to  reverse  the  judgment  obtained  by  A.  against  C. ;  and 
during  the  pendency  of  the  suit  in  error,  ^C.  assigned  the  judgment 
which  he  had  obtained  against  D.  and£.  to  A.,  with  the  assent  of  D., 
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and  released  all  errors  in  the  judgment  of  A.  against  C. — D.  then  filed 
a  bill  in  Chancery  to  set  aside  the  assignment  and  release,  and  to  be 
permitted  to  prosecute  the  ^rit  of  error,  in  the  name  of  C  :  Hddj 
that  the  assent  of  D.  to  the  assignment  was  obtained,  by  taking  an 
undue  advantage  of  his  situation  and  necessities,  and,  therefore,  it  was 
no  obstacle  to  the  relief  sought ;  that,  admitting  the  assent  of  D.  to 
the  assignment  was  duly  obtained,  yet,  as  it  did  not  appear  that  he 
assented  to  the  release  of  errors,  the  assignment  could  not  afiect  his 
right  to  bring  a  writ  of  error,  nor  was  his  right  affected  by  the  re- 
lease ;  for  the  sureties  of  a  sheriff  have  a  perfect  right  to  use  his  name, 
in  prosecuting  a  writ  of  error,  a  recovery  against  the  sheriff  being, 
in  effect,  a  recovery  against  them.    Ibid. 

19.  Where  the  defendant  puts  in  an  answer,  instead  of  demurring  to 
the  bill,  and  the  cause  comes  on  to  be  heard,  upon  the  merits,  it  is  too 
late  to  object  to  the  jurisdiction  of  the  Court,  on  the  ground  that  the 
plaintiff  has  an  adequate  remedy  at  law,  which  he  might  have  pursued. 
Underhill  v.  Fan  Cortlandt,  2  J.  C.  R,  339. 

20.  Where  a  party  on  being  sued  at  law,  made  his  defence,  which 
was  overruled  as  insufficient,  he  cannot,  on  the  same  facts  alone,  ob- 
tain relief  in  equity.     Ej.ng  v.  Baldwin^  2  J.  C.  R.'557. 

21  •  Where  a  cause  depends,  simply  and  entirely,  on  the  solution  of 
a  legal  question,  a  Court  of  law  is  the  proper  forum  for  its  determina- 
tion.    Ibid.  ^ 

32.  It  $eemSf  that  where  a  statute  gives  to  certain  persons  a  discre- 
tion in  a  particular  case,  and  for  a  special  purpose,  a  mistake  of  jodg* 
ment  in  that  case  cannot  be  reviewed  and  corrected  in  Chancery. 
Haigkt  V.  Day,  1  J.  C.  R.  18.  But  their  discretion  may  be  con- 
trolled, if  exercised  in  bad  faith  and  against  conscience.     Ibid. 

23.  After  a. trial  at  law,  or  a  report  of  referees,  a  party  cannot  have 
the  aid  of  Chancery,  unless  he  ran  impeach  the  justice  of  the  verdict 
or  report,  by  facts,  or  on  grounds  of  which  he  could  not  have  availed 
himself  before,  or  was  prevented  by  fraud  or  accident,  or  by  the  act 
of  the  opposite  party,  without  any  fault  or  negligence  on  bis  part. 
Duncan  v.  Lyon^  3  J.  C.  R.  351.  Nor  will  the  Court  relieve  against 
a  judgment  at  law,  on  the  ground  of  its  being  against  equity,  unless 
the  defendant  was  ignorant  of  the  fact  in  question,  or  it  could  not  be 
received  as  a  defence  at  law,  or  unless  he  was  prevented  by  fraud, 
accident,  or  the  act  of  the  opposite  party,  from  making,  the  defence* 
Foster  v.  Wood,  6  J.  C.  R.  87. 

24.  Chancery  has  original  jurisdiction,  to  be  exercised  in  sound 
discretion,  to  try  all  questions  of  fact  without  the  aid  of  a  jury. 
Smith  V.  Earl,  5  J.  C.  R.  118.  And  it  is  not  bound,  except  in  cases  of 
bills  for  divorce,  for  adultery,  or  where  there  is  an  issue  of  devisavit  vel 
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non,  to  send  a  matter  of  fact,  to  be  tried  by  a  jury,  if  it  can  decide 
of  itself,  to  its  own  satisfaction,  on  the  evidence.     Ibid. 

35.  M.  and  T.,  being  owners,  in  certain  proportions,  of  goods 
lying  at  Cadiz^  M.  consigned  the  whole  to  T.  of  P.  for  sale,  on  their 
joint  account,  according  to  their  respective  interests ;  T.  pot  the  goods 
with  the  invoice  and  bill  of  lading  into  the  hands  of  B.  b  C,  part- 
ners in  trade  at  Aetc?-ForA,  to  sell:  HeUy  that  B.  h  C.  coald  not 
retain  the  proceeds  in  their  hands,  to  satisfy  a  demand  of  B.  against 
M.;  and  that,  having  received  the  goods  as  agents  of  T.,  with  full 
knowledge  of  his  rights,  and  of  the  capacity  in  which  he  acted,  they 
were  not  entitled  to  the  aid  of  this  Court  in  defending  a  suit  at  law, 
brought  by  T.  against  them.  Murray  v.  Toland  and  Meade^  3  J.  C. 
R  569. 

26.  Where  the  plaintiff,  having  an  exclusive  right,  under  an  act  of 
the  Legislature  of  this  state,  granted  to  the  defendant  the  exclusive 
right  of  navigating  with  steam-boats,  for  a  certain  time,  between  JVau^* 
York  and  Staten  Island;  and  it  vfzs  provided^  that  if  the  Legislature 
of  JVVto- Jersey,  should,  at  any  time  thereafter,  obstruct  or  prevent  the 
plaintiff  from  navigating  with  steam-boats  the  waters  of  that  state, 
that  from  thenceforth  the  grant  should  cease,  Sec. :  ffeU,  that  though 
the  ca9u$  foRderiSy  may  have  occurred,  Chancery  could  not  interfere 
to  restrain  the  defendant  from  continuing  to  exercise  his  right  under 
the  grant  to  him,  until  the  plaintiff  had  established  the  fact  iU  kttffj 
and  his  right  to  resume  the  grant.  Livivigston  v.  TompkinSj  4  J.  C. 
R.  416. 

27.  Chancery  will  not  interpose  to  amend  a  written  instrument,  as 
a  policy  of  insurance,  on  the  ground  of  mUtakt^  without  the  clearest 
and  most  satisfactory  proof  of  the  mistake,  and  of  the  real  agreement 
between  the  parties.  Lyman  v.  United  States  Insurance  Company^  2 
J.  C.  R.  630.     S.  C.  on  Appeal,  17  J.  R.  373. 

28.  Where  the  intention  is  manifest.  Chancery  will  always  relieve 
against  mistakes  in  agreements,  and  that  in  the  case  of  a  surety,  as 
well  as  in  any  other  case.     fViser  v.  Blackly,  1  J.  C.  R.  607, 

29.  Chancery  does  not  relieve  parties  from  their  acts  and  deeds 
fairly  done,  on  a  full  knowledge  of  the  facts,  though  under  a  mistake 
of  the  law.     Lyon  v.  Richmond,  2  J.  C.  R.  51. 

30.  Where  a  bill  is  filed  to  correct  an  alleged  mistake  in  a  contract 
or  agreement,  the  evidence  of  the  mistake  must  be  clear  and  certain. 
Executors  of  Oettnan  v.  Beardsley,  2  J.  C.  R.  274. 

31.  Where  a  bill  is  filed  solely  for  the  purpose  of  correcting  a  mis- 
take, it  will  not  be  retained,  on  the  ground  that  there  is  money  doe 
from  the  defendant  on  the  contract.     Ibid. 

32.  Equity  relieves  against  a  mistake,  as  well  as  against  fraud,  in  a 
deed  or  contract  in  writing ;  and  parol  evidence  is  admissible  to  prove 
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the  mistake,  thoagh  it  is  denied  in  the  answer ;  and  this,  whether  the 
plaintiff  seeks  relief  aiBrmatively  on  the  ground  of  the  mistake,  or 
where  the  defendant  sets  it  up  as  a  defence,  to  rebut  an  equity.  CfU" 
lespie  V.  Moon^  2  J.  C.  R.  585. 

33.  Where  there  is  neither  accident  nor  mistake,  misrepresentation 
nor  fraud.  Chancery  has  no  jurisdiction  to  afford  relief  to  a  party,  on 
the  ^ound  that  he  has  lost  his  remedy  at  law,  through  mere  ignorance 
of  a  fact,  the  knowledge  of  which  might  have  been  obtained,  by  due 
diligence  or  inquiry,  or  by  a  bill  of  discovery.  Penny  v.  Martin^  4 
J.  C.  R.  566. 

34.  Chancery  will  not  aid  or  enforce  a  mere  voluntary  agreement,  not 
valid  at  law,  especially  against  a  legal  claim  for  a  just  debt,  and  where 
there  is  no  consideration,  accident  or  fraud.  Minium  v.  Seymour,  4 
J.  C.  R.  497. 

35.  Chancery  has  no  power  to  interfere  with  or  set  aside  an  assess- 
ment on  the  proprietor?  and  occupants  of  lots  made  by  commission- 
ers under  the  direction  of  the  corporation  of  the  city  of  JWt^Forft, 
nnder  an  act  of  the  Legislature,  to  defray  the  expense  of  a  common 
sewer,  on  the  ground  merely  of  a  mistake  in  judgment  of  the  commis- 
sioners, and  where  there  is  no  allegation  of  partiality,  or  unfairness. 
LeRoyy.  Corporation  ofATew-York,  4  J.  C.  R.  362. 

36.  Where  there  is  a  devise  in  trust  for  the  payment  of  debts,  and 
to  distribute  the  residue ;  the  as$ets  are  placed  under  the  jurisdiction 
of  Chancery ;  and  it  will,  therefore,  enjoin  a  suit  by  one  creditor 
against  the  executors  and  trustees,  brought  for  the  purpose  of  gaining 
a  preference.     Benson  v.  Le  Roy,  4  J.  C.  R.  651. 

37.  Chancery  has  power  to  assist  a  judgment  creditor  to  discover 
and  reach  the  property  of  a  debtor,  placed  by  him  beyond  the  reach 
of  an  execution  at  law.  M^Dtrmutt  v.  Strong,  4  J.  C.  R.  687.  WU* 
liama  v.  Brown,  4  J.  C.  R.  682.  Brinckerhoff  v.  Brovm,  4  J.  C.  R. 
671.  Spader  v.  Davis,  5  J.  C.  R.  280.  S.  C.  on  Appeal,  20  J.  R. 
554. 

38.  On  a  bill  filed  by  the  overseers  of  the  poor,  of  the  town  of  S., 
against  the  overseers  of  the  town  of  B.,  for  relief,  on  the  ground  of 
fraud,  alleged  to  have  been  committed  by  a  former  overseer  of  B.,  in 

the  apportionment  of  the  poor,  under  an  act  for  the  division  of  that 
town,  Chancery  cannot  give  relief  against  the  parties  in  their  indivi- 
dual capacities,  but  the  remedy,  if  any,  between  the  two  tpwns,  is  at 
law.     Gregory  and  others  v.  Withers  and  others,  5  J.  C.  R.  232. 

39.  Chancery  will  not  sustain  a  bill,  the  object  of  which  is  to  ob- 
tain a  review  of  the  judgment  of  the  Supreme  Court,  on  the  construc- 
tion of  the  statute  (sess.  41.  c.  250.  s.  8.)  relative  to  judgments  by 
confession,  as  to  the  priority  of  lien  between  two  judgments.  Brine-* 
kerhoffv.  Marvin,  5  J.  C.  R.  320. 

Vol.  Vn.  69 
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40.  It  has  no  jurisdiction  to  grant  an  iDJonction  to  restrain  the 
collection  of  sums  allowed  by  the  supeirisors  of  a  town,  under  acts 
of  the  Legislature,  as  bounties  for  the  destruction  of  wolves ;  there  be- 
ing no  charge  of  fraud  or  corruption  in  the  board  of  supervisors. 
Mooers  v.  Smedley^  6  J-.  C.  R.  28. 

41.  The  jurisdiction  of  Chancery  is  concurrent  as  to  legal,  and  ex- 
clusive as'  to  equitable  bars ;  and  a  collateral  satisfaction  will  consti- 
tute, in  equity,  a  good  bar  to  a  freehold  right.  Jones  v.  Powell,  6  J« 
C.  R.  194.  As,  where  a  widow,  entitled  to  dower  in  land  of  which 
her  husband  died  seised,  accepts  an  equivalent  in  other  land,  or  in  mo- 
ney, she  will  be  barred  from  asserting  her  claim  for  dower.    Ibid. 

42.  The  jurisdiction  of  Chancery  over  trials  at  law,  by  compelling 
the  party,  who  has  gained  a  verdict,  to  submit  to  a  new  trial,  or  be 
for  ever  enjoined  from  proceeding  on  his  verdict,  is  now  very  rarely 
exercised  ;  and  never,  except  in  a  very  clear  case  of  fraud  or  injustice, 
or  upon  newly  discovered  evidence,  which  could  not  possibly  have  been 
produced  at  the  first  trial.  Floyd  v.  Jixyne,  6  J.  C.  R.  479.  Chan- 
cery does  not  now  interfere  in  granting  new  trials.  Per  Spencer^  Ch. 
J.  Simpson  v.  Hart,  on  Appeal,  14  J.  R.  63.  But  where,  after  ver- 
dict, in  a  Court  of  Common  Pleas,  that  Court,  under  the  statute,  has 
no  power  to  grant  a  new  trial,  it  seems,  that  Chancery  will  grant  re- 
liefi  on  the  ground  of  newly  discovered  evidence,  unless  the  sum  be 
too  small  to  bear  the  expense  of  the  remedy.  Floyd  v.  Jayne,  6  J.  C. 
R.  479.  But  if  the  party  has  not  used  diligence,  or  all  the  means  in  his 
power  to  establish,  at  the  trial,  the  fact  which  he  seeks  to  prove  on  a- 
new  trial,  the  Court  will  not  interfere.     Ibid. 

43.  Persons  incompetent  to  protect  themselves,  from  old  age,  weak- 
ness of  mind  or  some  delusion  or  fanaticism,  are  entitled  to  the  protection 
of  the  Court.     Malin  v.  Malin,  2  J.  C.  R.  238.    Matter  of  Baker,  2 

•  J.  C.  R.  232. 

44.  The  proper  remedy  for  the  creditor  of  a  lunatic  is  in  Chancery, 
which  has  the  sole  custody  of  the  estates  of  lunatics.  Executors  of 
Brasherv.  Cortlandty  2  J.  C.R.  400. 

45.  The  peculiar  state  of  the  proper^,  and  the  oppressive  nature 
of  the  litigation,  as  to  the  title,  afford  a  proper  ground  for  the  equitable 
jurisdiction  of  the  Court.  Jficott  v.  The  Trustees  of  Hungtington,  I 
J*  C.  R.  166. 

46.  And  the  party  may  either  come  into  Chancery  first,  to  have  his 
title  tried  at  law,  nnder  its  superintendence,  or  he  may  have  the  title 
established  at  law  before  he  comes  to  the  Court ;  and  where  the  title 
is  once  established  to  the  satisfaction  of  the  Court,  either  upon  its  own 
view  of  the  testimony,  or  by  a  verdict  on  one  or  more  issues  awarded 
at  its  discretion,  it  will  declare  in  whom  the  right  exists,  by  a  decree, 
and  protect  that  right  by  a  perpetual  injunction.    Ibid.    But,,  if  the 
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plaintiff,  from  his  own  case,  does  not  show  enough,  or  fails  to  make 
out  a  title  by  evidence,  his  bill  will  be  dismissed,  without  awarding 
an  issue.    Ibid. 

47.  A  bill  of  peace,  to  prevent  litigation  at  law,  is  allowed  only  jn 
case  the  plaintiff  has  satisfactorily  established  his  right  at  law,  or 
where  the  persons  who  controvert  the  right  are  so  numerous  as  to  ren- 
der an  issue  under  the  direction  of  Chancery,  necessary  to  bring  in  all 
the  parties  concerned,  and  to  prevent  a  multiplicity  of  suits.  Elridge 
V.  fl«K,2J.  C.R.  281. 

48.  Chancery  has  power  to  order  a  bond  or  other  instrument  to 
be  delivered  up  to  be  cancelled,  whether  such  instrument  is,  or  is  not 
void  at  law,  or  whether  it  be  void  on  th?  face  of  it,  or  by  matter  shown 
by  the  proofs  in  the  cause ;  but  the  exercise  of  this  power  rests  in  the 
sound  discretion  of  the  Court,  and  is  regulated  by  the  circumstances  of 
each  particular  case.    Hamilton  v.  Cummxngs^  1  J.  C.  R.  517. 

49.  Where  a  bond,  good  on  the  face  of  it,  had  been  held  by  the 
defendant  for  27  years,  and  he  admitted  that  it  had  been  given  upon  a 
trust,  which  he  ought  not  to  disclose,  and  depended  on  a  contingency 
which  had  not  happened,  though  it 'might  possibly  happen,  the  Court 
ordered  the  bond  to  be  delivered  up  and  cancelled,    loid. 

50.  So,  where  a  bond  conditioned  to  pay  a  certain  sum,  and  good 
on  the  face  of  it,  and  on  which  a  suit  at  law  was  pending;  and  the 
obligor  had  a  good  defence  in  equity,  arising  from  matter  dehors  the 
bond,  it  was  ordered  to  be  delivered  up.     Ibxd. 

51.  Chancery  has  jurisdiction  to  prevent  a  tenant  in  common  from 
committing  watte.     Hawley  v.  Clowes^  1  J.  C.  R.  122. 

52.  It  has  concurrent  jurisdiction  with  Courts  of  law  in  cases 
of  private  nuisance.  Gardner  v.  Trustees  of  J^ewburgh^  2  J.  C. 
R.  164.  Van  Bergen  v.  Van  Bergen,  2  J.  C.  R.  272.  But  the 
Court  does  not  interfere  to  prevent  or  remove  a  private  nuisance,  un- 
less it  has  been  created  to  the  annoyance  of  the  right  of  another,  long 
previously  enjoyed.  Van  Bergen  v.  Van  Bergen,  3  J.  C.  R.  282. 
And  it  must  be  a  case  of  strong  and  imperious  necessity,  or  the  rigiu 
be  previously  established  at  law,  before  the  party  is  entitled  to  the  aid 
of  the  Coort.    Ibid. 

53.  The  jurisdiction  of  Chancery  in  awarding  partition,  is  well 
established.  WiOcin  v.  WUkin,  1  J.  C.  R.  117.  [It  is  recognised  by 
the  16th  section  of  the  act  relative  to  the  partition  of  lands.  1  N.  R. 
L.  607.  sess.  36.  ch.  100.  sec.  14.  16,  17.] 

64.  Chancery  gives  relief  against  a  penalty  or  forfeiture,  where  the 
case  admits  of  certain  compensation  ;  but  not  where  sums  covenanted  to 
be  paid  are  in  the  nature  of  stipulated  damages ;  but  it  will  not  interfere, 
unless  the  party  can  be  clearly  and  fully  indemnified,  and  placed  in  the 
same  situation  as  if  nothing  had  happened.     Skinner  v.  Dayton,  2 
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J.  C.  R.  526.  S.  C.  on  Appeal,  17  J.  R.  357.  It  dpes  not  assist  the 
recovery  of  a  penalty  or  forfeiture,  or  any  thing  in  the  nature  of  a  for- 
feiture.   lAvingston  v.  Tompkins,  4  J.  C.  R.  415. 

55.  It  does  not  lend  its  aid  to  devest  an  estate  for  the  breach  of  a  subse- 
quent condition.  Ibid.  It  will  only  interfere  to  protect  the  property  from 
waste  and  destruction,  or  prevent  its  removal  out  of  the  jurisdiction  of 
the  Court,  pending  an  action  at  law  to  recover  the  possession.     Ibid. 

56.  It  does  not,  unless  under  very  special  circumstances,  sustain  a 
bill  for  a  compensation  in  damages,  for  breach  of  an  agreement. 
Hatch  V.  Cobby  4  J.  C.  R.  559.  S.  P.  Kmpshall  v.  Stone^  5  J.  C.  R. 
193. 

57.  As  where  the  defendant,  who  had  entered  into  an  agreement  with 
the  plaintiff,  for  the  sale  and  conveyance  of  a  lot  of  land,  after  the  time 
of  performance  had  elapsed,  sold  and  conveyed  the  land  to  a  third 

Sirson,  for  a  valuable  consideration,  without  notice  of  the  agreement : 
eU,  diat  a  specific  performance  could  not  be  decreed,  but  t^e  party's 
remedy,  if  any,  was  at  law.    KempshaU  v.  Stone,  5  J.  C.  R.  193. 

58.  A  party  has  no  remedy  in  Chancery^  on  the  mere  ground  of  a 
failure  of  title,  if  he  has  taken  no  covenant  to  secure  the  title,  and  there 
is  no  fraud  in  the  case.     Chesterman  v.  Gardner,  5  J.  C.  R.  29. 

59.  But  the  Court  may  decree  a  specific  performance  of  a  general 
covenant  o(  indemnity,  though  it  sounds  only  in  damages..  Champion 
v.  Brown,  6  J.  C.  R.  398. 


LACHES,  LENGTH  OF  TIME,  AND  POSSESSION. 

1.  Where  an  executor  put  bonds  and  notes,  due  to  his  testates,  into 
the  hands  of  an  attorney  to  collect,  and,  after  the  death  of  the  testator, 
the  attorney  collected  the  money,  and  applied  it  to  his  own  use,  and 
became  insolvent :  Held,  that  the  estate  of  the  executor  was  not 
chargeable  'with  the  loss,  especially  after  the  lapse  of  more  than  six 
jears.     Rayner  v.  Pearsall,  3  J.  C.  R.  678. 

2.  Where  the  defendant,  a  bonafde  purchaser,  without  notice,  and 
those  under  whom  he  claimed,  had  been  in  possession  of  land  above 
twenty-six  years  before  the  plaintifis  filed  their  bill  to  enforce  their  claim 
founded  on  an  implied  trust,  the  bill  was  dismissed,  but  without  costs. 
Shaver  v.  Radley,  4  J.  C.  R.  J3I0. 

3.  C.  purchased  of  V.  a  military  lot,  and  though  the  whole  estate 
was  intended  to  be  transferred^  the  assignment,  for  want  of  words  of 
inheritance,  conveyed  only  an  estate  for  life ;  and  C.  entered,  and  con* 
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tinued  in  possession  of  the  land  until  his  death,  having  made  valuable 
improvements  upon  it;  and  V.  stood  by,  during  thirteen  years, after  the 
death  ofCi  seeing  bis  heirs  in  possession,  who  claimed  to  be  owners  in 
fee  under  C,  and  dealing  with  the  land  as  absolute  owners,  without  dis- 
closing any  claim  to  the  reversion,  or  any  pretension  of  right  or  title : 
Heldf  that  V.,  and  all  persons  under  him,  were  estopped,  by  his  silrace 
for  such  a  length  of  time,  from  asserting  his  legal  title.  ERggenbothan 
V.  Burnet  J  6  J.  C.  R.  184. 

4.  Where  an  agent  had  suffered  thirty  years,  after  his  agency  bad 
ceased,  and  sixteen  years,  before  the  death  of  his  principal,  to  elapse, 
without  rendering  any  account,  or  filing  a  bill :  JETeU,  that  the  stale- 
ness  of  the  demand  was  a  bar  to  its  admission.  Mooers  v.  Whiie^  6  J. 
C.  R.  360. 

5.  Where  there  is  fraud  or  collusion  between  the  executor  and  debt- 
or, or  insolvency,  lapse  of  time  is  not  ground  of  demurrer  to  a  bill ;  but 
is  matter  of  evidence,  not  an  absolute  bar,  and  may  be  set  up  in  the 
answer  of  the  defendant.    M^Dawl  v.  Charles^  6  J.  C.  R.  132. 

6.  The  owner  of  land  through  which  a  stream  of  water  has  run  from 
time  immemorial,  is  entitled  to  its  use,  of  which  he  cannot  be  deprived 
without  his  consent,  or  a  just  compensation.  JStardner  v.  Trustees  of 
JY'ewburgh,  2  J.  C.  R.  162. 

5ee  ^ft^.  Account.  Evii>ence.  Legacy.  Limitations,  Statute  of. 


LEASE. 

1.  A  surrender  of  a  lease  by  the  lessee  to  the  lessor,  is,  it  seems,  an 
extinguishment  of  the  growing  rent.  Shephard  v.  Merrill^  2  J.  C.  R. 
280. 

2.  Rent  may  be  recovered  in  equity,  where  the  remedy  has  become 
difficult  or  doubtful  at  law,  or  where  there  is  a  perplexity  or  uncertain- 
ty as  to  the  title,  or  the  extent  of  the  tenant's  responsibilty.  Livingston 
V.  lAvingstoni  4  J.  C.  R.  287. 

3.  A  covenant  to  renew  a  lease  does  not,  necessarily,  imply  that  ano- 
ther lease  is  to  be  given,  not  only  for  the  same  term  and  rent,  but  also, 
with  all  the  covenants  contained  in  the  former  lease ;  such  covenants 
beusg  accidental,  and  not  essential  parts  of  die  lease.  Rutgers  v. 
JEfttfi^er,  6J.  C.R.  215. 

4.  As,  where,  in  a  building  lease,  for  twenty-one  years,  at  a  certain 
annual  rent,  it  was  covenanted,  that  at  the  expiration  of  the  term,  the 
buildings  erected  and  improvements  made  by  the  lessee,  should  be 
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valaed,  in  the  roanner  specified  in  the  lease ;  and  ifthe  lessor  should  not 
abide  by  and  pay  the  amount  of  such  valuation,  he  should  "  renew  the 
lease,  or  redemise  the  lot,  at  such  rents  and  upon  such  terms  as  might 
be  agreed  on  between  the  parties.'*  At  the  end  of  the  lease,  the  lessee  re- 
fused to  accept  a  redemise  of  the  lot,  upon  any  terms,  and  insisted  upon 
being  paid  for  his  buildings  and  improvements,  according  to  the  valua- 
tion thereof,  made  pursuant  to  the  covenant  in  the  lease ;  and  the  les- 
sor tendered  a  renewal  of  the  lease,  for  the  same  term  and  for  the  same 
rent,  but  without  any  covenant  as  to  the  buildings,  or  paying  for 
buildings  and  improvements :  JETeU,  that  the  lessee  was  bound  to  ac- 
cept the  renewal  of  the  former  lease  So  tendered,  or  to  give  up  all  claim 
to  be  paid  for  buildings  and  improvements.     Ibid. 


LEGACY. 

L   IVko  take  as  legatees ^  what  passes  by  the  bequest,  and  by  what 
wards  ;  and  when  the  legaty  is  speafic,  pecuniary j  or  generaL 
IL  Payment  of  legacies  ;  andof  marshalling  assets  for  that  purpose. 
UL  Ifhen  liable  to  abate  or  refund. 
IV.  Ademption  of  a  legacy. 
V.  Action  for  a  legacy. 

1.  Who  take  as  legatees,  what  passes  by  the  bequest,  and  by  what 
words  ;  and  where  the  legacy  is  specific,  pecuniary  or  generaL 

1.  Though  the  name  of  the  legatee  is  entirely  mistaken  by  the  tes- 
tator, as,  Cornelia  Thompson,  for  Caroline  Thomas,  yet  the  bequest  is 
good ;  and,  the  intention  of  the  testator  and  the  mistake  in  the  name 
being  satisfactorily  proved,  the  legacy  was  ordered  to  be  paid  to  the 
person  intended.     Thomas  v.  Stevens,  4  J.  C.  R.  607. 

2.  A  testator,  by  his  will,  gave  to  his  daughter,  during  her  separa- 
tion from  W.  C,  her  husband,  one  thousand  dollars  a  year,  which  he 
charged  on  his  real  estate;  and  the  daughter  was,  in  fact,  living  separate 
from  her  husband  when  the  will  was  executed,  but  she  and  her  husband 
afterwards  lived  together,  and  were  cohabiting  together  at  the  time  of 
the  testator's  death ;  and  about  three  months  after  his  death  they 
again  separated,  and  continued  to  live  separate  for  a  year :  Held,  that 
the  legacy,  depending  on  a  separation  which  existed  at  the  time  of  the 
execution  of  the  will,  and  with  a  view  to  that  fact,  was  lawful  and  pro- 
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per ;  and,  the  separation  having  ceased  when  the  will  took  effect  by 
the  death  of  the  testator,  there  was  an  end  of  the  legacy ;  and  a  vo- 
luntary separation  of  the  parties  afterwards,  would  not  entitle  the  wife 
to  it.     Cooper  v  RemseUy  6  J.  C.  R.  469.     S.  C.  3  J.  C.  R.  382. 622. 

3.  To  ascertain  the  character  of  a  legacy,  the  intention  of  a  testa- 
tor is  an  essential  inquiry.     Walton  v.  Walton^  7  J.  C.  R.  258. 

4.  A  bequest  of  all  the  testator's  right,  interest  and  property  iti 
shares  of  the  Bank  of  ike  United  States,  is  a  specific  legacy.  Ibid. 
See  IV. 

5.  A  legacy  of  a  sum  of  money  to  a  town,  for  the  purpose  of  erect- 
ing a  town  house,  for  the  transaction  of  public  business,  is  valid  as  a 
charitable  bequest.     Coggeshall  v.  Pelton^  7  J.  C.  R.  292. 


II.  Payment  of  legacies^  and  of  manhcdling  assets  for  thai  purpose. 

6.  Since  the  statute  gives  a  remedy  at  law  to  recover  legacies  and 
distributive  shares,  the  statute  of  limitations  may  be  pleaded  in  bar  to 
the  payment  of  a  legacy.  Kane  v.  Bloodgood,  7  J.  C.  R.  90*  But 
if  there  was  no  remedy  at  law,  Chancery,  in  regard  to  very  stale  de- 
mands, would  adopt  the  provisions  of  the  statute.  Executors  ofAr^ 
den  V.  Ardent  Executors  j  IJ.  C.  R.  313. 

7.  A  legatee  may  compel  an  executor  to  bring  into  Court  money  in 
his  hands,  or  to  give  security,  where  the  legacy  is  payable  at  a  future 
day.    Lupton  v.  Lupton,  2  J.  C.  R.  614. 

8.  A  legacy  payable  at  a  future  day,  does  not  carry  interest  until 
after  it  is  payable,  unless  given  to  a  child,  and  the  parent,  by  bis  will, 
has  made  no  other  provision  for  its  maintenance.  Ibid.  But  this  ex- 
ception, does  not,  it  seemsy  extend  to  grandchildren*     Ibid. 

9.  If  a  residuary  legatee  might  come  in  and  take  the  land  itself, 
instead  of  its  proceeds ;  yet,  after  a  sale  by  executors  under  the  will, 
it  is  too  late  for  him  to  make  his  election.  Osgood  v.  Franldin,  2  J. 
C.  R.  21. 

10.  A  devisee  of  land  charged  with  tbe  payment  of  a  legacy,  who 
accepts  the  devise,  is  personally  liable  for  the  legacy,  and  must  pay  in- 
terest upon  it,  from  the.time  it  was  payable,  though  it  was  not  de- 
manded by  tbe  legatee.  Olcn  v.  Fishery  6  J.  C.  R.  33.  And  where 
a  devisee  said,  that  if  the  legacy  had  been  demanded,  he  would  not 
have  paid  it,  and  admitted  a  sufficiency  of  assets,  he  was  decreed  to 
pay  costs.  Ibid.  And  where  such  devisee  dies,  his  personal  repre- 
sentatives are  bound  to  pay  the  legacy  as  a  personal  debt  of  the  in- 
testate.    Ibid.     See  III. 
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III.  When  liable  to  abate  or  refund. 

11.  If  an  executor  pays  one  legatee,  and  there  is,  afterwards,  a  de- 
ficiency of  assets  to  pay  the  others,  the  legatee  so  paid  mast  refund  a 
proportionable  part.  Lupton  v.  Lupton^  2  J.  C.  R.  614.  But  if  the 
deficiency  of  assets  has  been  occasioned  by  the  waste  of  the  executor, 
the  legatee  who  has  been  paid  may  retain  the  advantage  he  has 
gained  by  his  legal  diligence,  as  against  the  other  legatees,  but  not 
against  a  creditor.     Ibid. 

12.  Where  land  is  devised,  charged  with  the  payment  of  a  legacy, 
and  the  devisee  accepts  of  the  devise,  he  has  no  right  to  require 
of  the  legatee,  before  payment,  a  security  to  refund,  in  case  of 
a  deficiency  of  assets  to  pay  debts,  be.  Glen  v.  Fisher^  6  J.  C.  R« 
33.  It  is  only  when  the  suit  for  a  legacy  is  against  executors  or 
administrators,  as  such,  that  the  legatee  is  bound  to  give  security  to 
refund ;  not  where  the  suit  is  against  the  executor  or  administrator  of 
the  devisee,  who  has  accepted  the  devise  of  the  land,  charged  with  the 
payment,  for  the  legacy  is  then  considered  as  his  penondl  dtbt^  and  the 
legatee  as  a  creditor.    Ibid. 


IV.  Ademption  of  a  legacy. 

13.  Where  a  debt  or  specific  chattel  is  bequeathed,  the  specific  legacy 
is  adeemed,  or  extinguished,  in  the  lifetime  of  the  testator,  by  the  pay- 
ment of  the  debt,  or  the  sale  or  conversion  of  the  chattel.  Walton  v. 
Walton,  7  J.  C.  R.  268. 

14.  But  a  pecuniary  or  demonstrative  legacy,  which  is  general 
in  its  nature,  though  payable  out  of  a  particular  fund,  is  not  adeemed 
or  extinguished  by  the  extinguishment  of  the  fund  designated  for  the 
payment  of  it.     Ibid. 

1 5.  A  legacy  of  shares  in  a  bank  is  not  extinguished  or  destroyed  by 
a  variation  of  the  testator's  interest  produced  by  operation  of  law. 
Ibid. 

16.  As,  where  a  testator  bequeathed  all  his  interest  iu  30  shares  in  the 
Bank  of  the  United  States,  and,  before  his  death,  the  charter  of  the 
bank  expired,  and  all  its  property  and  funds  were  conveyed  to  trustees, 
who  divided  the  funds  received  by  them,  from  time  to  time,  among  the 
stockholders,  and  the  testator  received  dividends  on  the  shares,  but  did 
not  sell  or  dispose  of  them  :  Held,  that  this  was  an  ademption  of  the 
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legacy  pro  tanto  only ;  and  that  the  legatee  was  entitled  to  the  divi- 
dends payable  after  the  testator's  death.     Ibid. 

21.  So,  where  ttoo  shares  in  the  FFestem  Inland  Lock  J)ravig(Uion 
Company  were  bequeathed  to  the  plaintiff,  and  the  shares,  in  the  life- 
time of  the  testator,  were,  by  some  arrangement,  increased  to  the  num- 
ber of  iixj  and  the  slock,  under  an  act  of  the  Legislature,  became 
vested  in  the  state,  and  a  certain  sum  paid  to  the  stockholders,  as  a 
compensation  for  its  value :  Held^  that  the  legacy  was  not  adeemed 
or  extinguished.     Ibid. 


V.  Action  for  a  legacy* 

22.  Where  there  are  several  legacies  given,  which  are  to  be  increas- 
ed or  diminished  as  the  estate  should  increase  or  diminish,  one  legatee 
may  file  his  bill,  in  behalf  of  himself  and  the  other  legatees  who  may 
choose  to  come  in,  against  the  executors,  for  an  account  and  payment* 
Broipn  v.  Rickets,  3  J.  C.  R.  663.  S.  P.  Davoue  v.  Fanning,  4  J.  C. 
R.  199.  But  where  the  bill  is  for  the  rhidue  of  the  estate,  all  the  resi- 
duary legatees  must  be  parties  to  the  bill.     Ibid. 

23.  Where  the  plaintiff,  in  his  bill,  sets  up  a  claim,  independent  of 
the  will,  to  part  of  the  property  devised  in  trust,  to  pay  the  legacies, 
be  must  elect  to  waive  his  claim,  or  wait  until  it  be  determined,  before 
he  can  call  for  an  account,  or  payment  of  part  of  his  legacy.     Ibid. 

24.  Where  husband  and  wife  sue  for  the  wife's  legacy,  the  Court 
will  direct  a  suitable  provision  to  be  made  out  of  it,  for  the  mainte- 
nance of  her  and  her  children,  before  decreeing  payment  of  the  legacy 
to  the  husband.    Ibid. 


LIMITATIONS,  STATUTE  OF. 

1.  The  statute  receives  the  same  construction  and  application,  in 
analogous  cases,  in  equity,  as  at  law.  Kane  v.  Blood^ood,  7  J.  C. 
R.  90. 

2.  The  statute  of  limitations  is  a  good  plea  in  bar,  in  equity,  as  well 
as  at  law.  Kane  v.  Bloodgoodj  7  J.  C.  R.  90.  And  where  to  a  suit 
at  law  on  a  note,  the  defendant  pleaded  the  statute,  and  the  plaintiff 
filed  a  bill  of  discovery,  witli  a  view  to  enable  him  to  prove  a  promise 
within  six  years :  Held,  that  the  defendant  was  not  bound  to  discover 
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any  thing  that  would  destroy  the  effect  of  bis  plea  at  law.    Lafuing 
V.  Starr,  2  3.  C.  R.  150. 

3.  The  limitation  in  the  statute  against  nsur^,  mnst  be  pleaded  or 
insisted  upon  in  the  answer,  otherwise  the  defendant  cannot  have  t6e 
benefit  of  it,  at  the  hearing.     Dey  v.  Dunkam,  2  J.  C.  R.  19]. 

4.  A  prescription  of  twenty  years  will  bar  a  claim  to  a  right  of  com* 
mon.     Denton  v.  Jackson,  2  J.  C.  R.  330. 

5.  Twenty  years  possession  by  a  mortgagee,  without  any  accocint  or 
acknowledgment  of  a  subsisting  mortgage,  is  a  bar  to  all  equity  of  re- 
demption ;  unless  the  mortgagor  can  bring  himself  within  the  proviso 
in  the  statute  of  limitations,  the  construction  of  which  is  the  same  in 
equity  as  at  law.     Demarest  v.  Wynkoop,  3  J.C.  R.  129. 

6.  The  disability  that  entitles  the  party  to  the  benefit  of  the  jirovMO, 
must  be  existing  at  the  time  the  right  first  accrues  ;  so  that,  if  during 
the  ten  years  allowed  to  an  infant,  a  subsequent  disability,  as  coverture, 
arises,  the  time  continues  to  run,  notwithstanding  such  second  disability. 
Ibid. 

7.  Successive  or  cumulative  disabilities  are  not  within  the  policy,  or 
the  settled  and  sound  construction,  of  the  statute.     Ibid. 

8.  The  right  to  redeem  in  equity,  and  the  right  of  entry  at  law,  are 
analogous.     Ibid. 

9.  No  lapse  of  time  is  a  bar  to  a  direct  trust,  as  between  trustee  and 
cestui  que  trust,  Decouche  v.  Savetier,  3  J.  C.  R.  190.  S.  P.  Qood^ 
rich  V.  Pendleton,  3  J.  C.  R.  390.  S.  P.  Coster  v.  Murray,  5  J.  C. 
R.  522.  But  these  cases  must  be  understood  as  referring  to  such  trusts 
only  as  are  mere  creatures  of  a  Court  of  equity,  or  strict  teeknieal 
trusts,  and  not  to  those  which  ar^  also  within  the  cognisance  of 
a  Court  of  law  ;  for  in  regard  to  all  those  trusts  which  are  the  grooad 
of  an  action  at  law,  and  where  there  is  a  concurrent  jurisdiction  in 
the  Courts  of  law  and  equity,  the  rule  is  the  same,  and  the  statute 
of  limitations  may  be  pleaded  with  the  same  effect,  in  a  Court  of 
equity,  as  at  law.  Kane  v.  Bloodgood,  7  J.  C.  R.  90 — 127.  And 
see  Roosevelt  v.  Mark,  6  J.  C.  R.  266.  Murray  v.  Coster,  on  Appeal, 
20J.  R.  375. 

10.  In  Cases  of  trusts  peculiarly  and  exclusively  of  equity  ju- 
risdiction, as  long  as  there  is  a  continuing  and  subsisting  trust  ac- 
knowledged and  acted  upon  between  the  parties,  the  statute  does  not 
apply  ;  but  if  the  trustee  denies  the  right  of  the  cestui  que  trust,  and 
the  possession  of  the  property  becomes  adverse,  lapse  of  time,  from 
that  period,  may  constitute  a  bar  in  equity.    Ibid. 

1 1 .  Where  a  person  takes  possession  of  property  in  his  own  right, 
and  is,  afterwards,  by  evidence  or  construction,  changed  into  a  trus- 
tee, he  may  plead  the  limitation,  or  lapse  of  time,  in  bar.  Decouche  v. 
Savetier,  3  J.  C.  R.  190. 
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12.  Where  there  is  a  joint  purchase  of  goods,  and  one  of  the  pur- 
t:hasers  takes  the  whole  goods,  and  agreed  to  account  to  the  other  for 
bis  share  of  tliem,  or  of  the  nett  proceeds,  and  to  charge  no  com- 
mission in  case  of  sale,  this  is  not  ^^  a  trade  of  merchandise  between 
wnerchani  and  merchant^  their  factors  or  servants^'**  within  the  meaning 
of  the  einception  in  the  statute  of  limitations.  And  where  a  bill  in 
equity  was  filed  for  an  account  against  a  party,  who  had  so  received 
■and  sold  goods,  after  a  lapse  of  six  years,  the  statute  of  limitations 
was  held  to  be  a  good  plea ;  for  it  is  not  the  case  of  a  technical  trust 
of  which  Chancery  has  peculiar  and  exclusive  jurisdiction;  nor  is  the 
party,  in  that  sense,  to  be  considered  as  a  trustee,  for  there  was  a  per- 
fect remedy  at  law  against  him.  Murray  v.  Coster^  on  Appeal,  20 
J.  R.  376.  Contra.  S.  C.  5  J.  C.  R.  522.  decided  on  the  ground 
that  the  party  was  a  trustee,  depositary,  agent  or  factor,  and  there- 
fore, the  statute  did  not  apply.  But  see  Kane  v.  Ifloddgood^  7  J.  C. 
Jl.  90.  ante  pi.  9. 

13.  The  statute,  in  such  case,  begins  to  run  from  the  time  the  plain- 
tiff demanded  his  share  of  the  goods,  or  the  proceeds;  and  the  defendant 
having  rendered  an  account  of  sales,  the  right  was  then  perfect.  S.  C. 
on  Appeal,  20  J.  R.  376. 

14.  But  where  the  defendant  in  his  an^u^er  accompanying  the  ji/ea 
of  the  statute  of  limitations,  admitted  that  he  had  not  been  cailled 
upon  to  pay  to  the  plaintiff  his  proportion  of  the  proceeds,  during  six 
years  prior  to  the  suit,  and  that,  to  avoid  litigation,  he  had,  through  his 
counsel,  offered  to  pay  the  plaintiff  his  share  of  the  proceeds,  without 
interest,  but,  at  the  same  time,  insisting,  that  he  was  discharged,  by  length 
of  time,  from  all  liability,  and  expressly  reserving  his  right  to  avail 
himself  of  the  statute  of  limitations,  in  case  the  offer  of  settlement  was 
refused :  Held^  that  this  was  such  an  acknowledgment  and  admission 
of  the  debt,  as  defeated  the  operation  of  the  statute.     Ihid. 

15.  If  part  of  an  open  current  account  be  within  six  years,  it  draws 
after  it  items  beyond  six  years,  so  as  to  protect  them  from  the  statute. 
S.  C.  6  J.  C.  R.  522. 

16.  Where  all  the  items  are  on  one  side,  the  last  item,  though  within 
six  years,  does  not  draw  after  it  those  of  longer  standing.  To  bring 
the  case  within  the  exception,  there  roust  be  mutual  auounts.    Ibid. 

17.  Whether  the  exception  in  the  statute  applies  to  other  persons 
than  merchants  ?  Quere.  Ibid.  Whether  open  accounts,  even  between 
merchants,  where  the  last  item  is  above  six  j^ears  standing,  are  not 
within  the  statute  .^  Quere.    Ibid. 

18.  An  executor,  being  a  trustee,  cannot  plead  the  statute  of  limita- 
tions in  bar  to  a  suit  by  a  legatee^  though  he  may  against  a  creditor. 
Ibid.  But  Chancery,  in  regard  to  very  stale  demands,  will,  in  the  ex- 
ercise of  its  discretion,  adopt  the  provisions  of  the  statute.    Arden  v. 
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ArdeUi  1  J.  C.  R.  313.  And  since  a  remedy  at  law  is  given  by  8ta« 
tute  here,  to  recover  legacies  or  distributive  shares,  the  statute  will  be  a 
bar  to  a  suit  for  a  legacy  iu  equity  as  well  as  at  law.  Kane  v.  Blood* 
good^l  J.  C.  R.  90 — 127.  And  the  Chancellor,  in  Decouche  v.  Sa* 
vetiery  and  Arden  v.  Arden^  seems  not  sufficiently  to  have  regarded  the 
fact  of  the  remedy  at  law,  and  that  Chancery  here  has  only  a  con- 
current jurisdiction,  while  in  England^  it  has  the  proper  and  ezclu- 
jsive  jurisdiction  to  enforce  the  payment  of  legacies  and  distributive 
shares ;  and  it  was  in  reference  to  the  English  decisions  which  he  was 
examining,  that  the  observation  was  made,  in  the  cases  above  referred  to, 
that  the  statute  was  not  a  legal  bdr  to  a  suit  for  a  legacy.  Ibid.  126, 
127. 

19.  The  time  of  limitation  of  actions  depends  on  the  lex  forij  not 
on  the  lex  loci  contractus.     Decouche  v.  Savetier^  3  J.  C.  R.  190. 

20.  Where  the  statute  begins  to  run,  it  continues  to  run,  without 
being  impeded  by  any  subsequent  event.  Mooers  v.  White^  6  J.  C. 
R.  360. 

21.  If  a  demand  on  a  simple  contract  can  be  enforced  in  equity,  as 
well  as  at  law,  and  the  creditor  files  a  bill  in  Chancery,  the  defendant 
will  be  allowed  the  benefit  of  the  statute  of  limitations,  if  it  would  have 
been  a  good  plea  in  bar  to  an  action  at  law.  Roosevelt  v.  Markj  6  J. 
C.  R.  266. 

22.  An  acknowledgment,  to  take  a  case  out  of  the  statute,  must  be 
of  a  present  subsisting  debt,  unqualified,  and  made  by  the  party  himself. 
Ibid.  ' 

23.  Any  payment  or  act  of  his  assignees  or  trustees,  who  are  not 
parties  to  the  contract,  nor  under  any  personal  obligation  to  pay  or 
contribute,  is  not  sufficient  to  create  a  constructive  acknowledgment 
of  the  original  debt.     Ibid. 

24.  A  devise  of  real  and  personal  estate,  for  the  payment  of  all  debts, 
does  not  revive  a  debt  barred  by  the  statute  of  limitations.     Ibid. 

25.  An  acknowledgement  or  admission  by  an  executor  or  admi- 
,  nistrator,  will  not  bind  the  real  assets  in  the  hands  of  the  heir  or  de- 
visee, or  of  the  people,  by  escheat,  or  affect  the  right  of  either  to 
plead  the  statute  of  limitations.     Mooers  v.  White,  6  J.  C.  R.  360. 

26.  There  is  no  statute  of  limitations  to  a  charge  on  real  estate  ;  for 
an  action  at  law  does  not  lie  in  such  a  case,  and  where  there  is  no  per- 
sonal undertaking.    Kane  v.  Bloodgood^  7  J.  C.  R.  90. 

27.  The  statute  is  a  bar  to  any  demand  of  one  tenant  in  common 
against  another,  for  an  account  further  back  than  six  years.     Ibid. 

28.  Corporations,  as  well  as  private  persons,  may  plead  the  statute. 
Ibid. 

29.  So,  directors  of  a  corporation,  who  are,  on  its  dissolution,  made 
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trustees  by  statute,  with  power  to  settle  the  concerns  of  the  corporation, 
may  plead  the  statute.     Ibid, 

30.  Where  a  plaintiff  is  entitled  to  dividends  on  shares  of  an  incor- 
porated company,  and  for  which  he  has  a  clear  remedy  at  law,  it  is  not 
such  a  direct  and  express  trust,  as  will  take  the  case  out  of  tlie  statute* 
Ibid. 

31 .  A  pure  plea  of  the  statute  is  no  bar,  where  there  are  circumstances, 
as,  an  offer  to  account,  acknowledgment,  promise  to  pay,  be,  to  take 
the  case  out  of  the  statute,  unless  there  be  averments  sufficient  to  de- 
stroy the  force  of  these  circumstances.     Ibid. 


LOAN  OFFICERS. 

1.  Though  by  the  adj  authorizing  the  loan  ofmoney^  ^c,  (sess.  31. 
ch.  216.)  the  mortgagor,  after  a  default  of  payment,  loses  all  equity 
of  redemption,  and  the  commissioners  become  seised  of  an  absolute 
estate  in  the  premises ;  yet  the  commissioners  are  trustees  for  the  peo- 
ple, to  the  amount  of  the  mortgage  debt  and  interest,  and  for  the 
mortgagor,  in  respect  to  the  surplus  ;  and  the  mortgagor,  as  well  as 
the  people,  has  a  right  to  demand  of  the  commissioners  a  faithful  exe- 
cution of  their  trust.     Denning  v.  Smithy  3  J.  C.  R.  332. 

2.  The  notice  of  sale,  according  to  the  true  construction  of  the  act, 
authorizing  the  loan  of  money,  he,  roust  continue  to  be  Jixed  up  at 
three  public  places,  and  be  advertised  in  a  public  newspaper  of  the 
county  in  which  the  land  lies,  from  eight  da^^^s  after  the  4th  Tuesday 
of  May^  or  the  third  Tuesday  of  September ^  or  day  of  sale.     Ibid. 

3.  Where,  on  default  of  the  mortgagor,  the  commissioners  caused 
the  mortgaged  premises  to  be  sold,  without  giving  due  public  notice  of 
the  sale,  pursuant  to  the  act,  and  under  circumstances  denoting  fraud 
and  collusion  on  the  part  of  one  of  the  commissioners,  the  sale  was 
set  aside,  and  the  deed  executed  by  the  commissioners,  ordered  to  be 
delivered  up  to  be  cancelled,  and  proceedings  in  an  action  of  ejectment 
brought  by  the  purchaser  to  be  perpetually  stayed.     Ibid. 

4.  By  notice  of  sale  to  be  fixed  up  in  three  public  places,  is  meant, 
that  the  notice  should  be  put  up  in  places  best  calculated  to  bring 
home  the  notice  of  sale  to  the  mortgagor  and  all  persons  most  likely 
to  attend  as  purchasers.  Ibid.  Three  weeks  notice  is  not  sufficient. 
Ibid.  The  notice  must  contain  the  name  of  the  mortgagor,  and  an  ac- 
curate description  of  the  quantity  and  situation  of  the  land.    Ibidm 

5.  If  the  commissioners  abuse  their  trust.  Chancery  will  afford  re- 
lief, either  by  setting  aside  the  sale,  and  letting  in  the  mortgagor  to 
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redeem,  or  by  directing  the  commissioners  to  account  for  the  Aifkr* 
ence  between  the  sum  for  which  the  land  was  sold,  and  its  real  value  at 
the  time.    Ibid. 


LUNATICS  AND  IDIOTS. 

I.  ^Oflunafict  and  idols. 
II.  Jurisdiction  of  Chancery ^  and  its  course  oj proceeding  in  regard  to 

lunatics  and  idiots  ;    Commission  and  inquisition  of  lunacy ; 

traverse  of  the  inquisition. 
III.  Committee  or  curator  of  the  person  and  estate  of  the  lunatic  ; 

his  power  and  duty  ;   and  herein  of  the  sale  of  the  lunatic's 

estate  for  his  maintenance^  and  the  payment  of  his  debts  ;   ac-^ 

icount  and  allowances. 


I.  Of  lunatics,  and  idiots. 

1.  A  person  deaf  and  dumh  from  his  nativity,  is  not,  therefore,  aor 
idiot,  or  non  compos  mentis  ;  though  such,  perhaps,  may  be  the  legal 
presumption,  until  his  mental  capacity  is  proved,  on  inquiry  and  exam-* 
ination,  for  that  purpose.     Brower  v.  Fisher^  4  J.  C.  R.  441. 


II.  Jurisdiction  of  Chancery^  and  its  course  of  proceeding  in  regard 
to  lunatics  and  idiots  ;  commission  and  inquisition  of  lunacy, 
and  traverse  of  the  inquisition. 

2.  Chancery  having  the  whole  jurisdiction  in  regard  to  lunatics  and 
idiots,  will  direct  the  course  of  proceeding  on  the  traverse  of  the  in* 
quisidon  returned,  in  such  a  manner,  as  may  be  most  useful  and  ex- 
pedient, so  as  best  to  inform  its  conscience,  and  afford  the  safest 
conclusion  as  o)  the  fact  of  lunacy.  Matter  of  Wendell,  1  J.  C. 
R.  600. 

3*  The  lunatic  may  be  brought  into  Court,  after  the  inquisition  is 
returned,  and  an  inquiry  be  made,  by  inspection,  as  to  the  fact  of  his 
lunacy,  or  an  issue  may  be  awarded  to  ascertain,  by  a  verdict  at  law, 
the  existence  or  continuance  of  his  lunacy.    Ibid. 

4.  The  most  nsual  and  proper  course  is,  to  have  the  issue  made  up 
and  prepared  for  trial,  under  the  direction  of  the  Court,  instead  of  de- 
livering over  the  record  and  traverse,  after  the  Attorney  General  has 
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joined  issue  thereon,  as  practised  in  England^  under  the  statute  2  and 
3  Edw.  VI.,  which  has  not  been  re-enacted  or  adopted  here.     Ibid. 

5.  At  the  time  of  directing  the  issue  at  law,  the  Court  will,  if  ne- 
cessary, make  a  provisional  order  for  the  care  of  the  lunatic's  estate, 
until  the  question  of  lunacy  is  determined.     Ibid. 

6.  An  inquisition  of  lunacy  taken  abroad,  or  in  another  state,  is  not 
sufficient  to  authorize  a  sale  of  the  lunatic's  estate  for  his  maintenance  ; 
but  it  is  enough  to  warrant  the  issuing  of  a  new  commission  her^,  and 
may,  perhaps,  be  sufficient  ground  or  evidence'  to  warrant  an  inquisi- 
tion here  on  such  new  commission.  Matter  of  Perkins,  2  J.  C.  R. 
124. 

7.  A  commission  of  lunacy  may  issue  against  a  person  resident 
abroad.     Ibid.  * 

8.  Where  a  person,  from  old  age,  disease,  or  other  cause,  becomes 
so  incapacitated  in  mind,  as  to  be  unable  to  manage  his  affairs,  a 
commission  in  the  nature  of  a  writ  de  lunatico  inquirendo,  may  be 
awarded.     Matter  of  Barker,  2  J.  C.  R.  232. 

9.  And  where  the  inquisition  on  suqh  a  writ,  found  the  party,  who 
was  85  years  of  age,  to  be  of  unsound  mind  and  mentally. incapable 
of  managing  his  affairs,"  a  committee  of  his  estate  was  appointed. 
Ibid. 

10.  Oh  the  petition  of  a  lunatic  to  supersede  the  commission,  and 
to  be  restored  to  his  estate,  on  his  recovery,  the  Court  will  either  order 
it  to  be  referred  to  a  Master,  to  take  proof  as  to  the  allegations  in  the 
bill,  and  to  examine  the  lunatic,  if  he  thinks  fit,  and  report  the  proof  of 
his  opinion  thereon,  or  direct  the  lunatic  himself  to  attend  in  Court,  to 
be  examined  by  the  Chancellor.     Matter  of  Hanks,  3  J.  C.  R.  567. 

11.  Where,  on  the  petition  of  a  relation  of  a  lunatic,  who  had 
received  from  him  a  deed  of  a  farm,  a  few  days  before  the  finding  of 
the  inquisition,  an  issue  was  awarded  to  try  the  fact  of  lunacy,  and  the 
party,  by  the  verdict,  was  found  to  have  been  a  lunatic  for  several 
years  preceding,  the  party  traversing  the  inquisition  was  ordered  to 
pay  costs.     Matter  of  Folger,  4  J.  C.  R.  169. 

12.  The  prosecutor  of  a  charge  of  lunacy  is  not,  of  course,  ordered 
to  pay  costs,  where  the  party  is  found  by  the  inquisition  to  be  of  sound 
mind,  if  the  prosecution  has  been  in  good  faith,  and  upon  probable 
grounds.     Brower  v.  Fisher,  4  J.  C.  R.  441. 

13.  On  the  petition  of  a  lunatic,  for  the  discharge  of  his  committee, 
on  the  ground  of  a  returned  sanity,  it  is  in  the  sound  discretion  of  the 
Court,  to  allow  him  to  traverse  the  inquisition,  or  to  try  the  question 
by  a  feigned  issue.     Matter  of  M' Clean,  6  J.  C.  R.  440. 

14.  Where  the  lunacy  was  satisfactorily  established,  in  the  first  in- 
stance, and  the  opinion  of  the  Court,  after  repeated  applicatiops  for  a 
discharge  of  the  committee,  remained  unchanged,  the  trial  of  the 
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question  was  directed  to  be  at  the  expense  of  the  lunatic  or  his  friend^^ 
and  not  at  the  charge  of  bis  estate,  which  consisted  of  personal  pro- 
perty only,  acquired  by  the  skill  and  industry  of  his  wife,  and  barely 
sufficient  for  the  maintenance  of  herself  and  children  and  husband. 
Ibid. 


III.  Cammiitee  or  curator  of  the  person  and  estate  of  the  lunatic  ;  his 
power  and  duty  ;  and  herein  of  the  sale  of*  the  lunatic*  s  estate  for  his 
maintenance^  or  for  the  payment  of  debts  ;  auount  and  allowances. 

15.  The  custody  of  a  lunatic's  person  and  estate,  real  and  personal, 
may  be  committed  to  his  next  of  kin,  though  heir  at  law.  Matter  of 
Livingston,  1  J.  C.  R.  436. 

16.  The  proper  remedy  for  the  creditor  of  a  lunatic  is  in  Chancery, 
not  by  an  action  at  law.  Executors  of  Brasher  v.  Van  Cordandtj  2 
J.  C.  R.  400. 

17.  The  real  estate  of  a  lunatic  may  be  sold  for  the  payment  of  his 
debts,  on  a  bill  filed  by  a  creditor  for  that  purpose,  without  a  petition 
of  the  committee  of  the  lunatic,  under  the  act  conc€ming  idiots  and 
lunatics,  &c.  sess.  24.  ch.  30. ;  but  the  sale  is  to  be  conducted,  under 
the  directions  of  the  Court,  by  a  Master  and  the  committee  of  the  Iu« 
natic ;  and  the  terms  of  sale,  tic,  must  be  reported  to  the  Court, 
for  its  approbation,  before  any  conveyance  is  executed.  Ibid*  S.  C. 
2  J.  C.  R.  242. 

18.  A  creditor  of  a  lunatic  may  file  a  bill  for  the  payment  of  his 
debt  against  the  committee  of  the  lunatic,  without  making  the  lunatic 
himself  a  party.     Ibid. 

19.  Where  a  creditor  wishes  to  obtain  payment  of  his  debt  out  of 
a  lunatic's  estate,  and  no  inventory  of  the  estate  has  been  filed  by 
the  committee  of  the  lunatic,  according  to  the  statute,  the  proper 
course  is,  to  cause  the  committee,  by  citation  or  otherwise,  to  file  an 
inventory,  and  to  present  a  petition  to  the  Court,  stating  the  amount  of 
the  estate,  debts,  Lc.     Ibid. 

20.  The  usual  course  to  obtain  payment  of  a  debt  owing  firom  a  lu- 
natic, is  by  petition  to  the  Court.     Ibid. 

21.  Where  it  appeared  that  all  the  estate  of  a  lunatic  had  been  ex- 
pended in  bis  necessary  maintenance,  the  Court,  on  petition  of  his 
committee,  ordered  the  lunatic  to  be  delivered  over  to  the  overseer  of 
the  poor  of  the  town.     Matter  ofM'Farlan,  2  J.  C.  R.  440. 

22.  In  the  mangement  of  a  lunatic's  estate,  the  interest  of  the  lunatic 
is  more  to  be  regarded,  than  the  contingent  interest  of  those  who  may 
be  entitled  to  the  succession  ;  and  the  Court,  if  it  be  for  the  interest  of 
the  lunatic,  will  direct  timber  on*  the  land  of  tie  lunatic  to  be  sold. 
Matter  of  Salisbury^  3  J.  C.  R.  347. 
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23*  So,  the  real  estate  may  be  converted  into  personal,  or  personal 
into  real,  for  the  benefit  of  the  lunatic.     Ibid. 

24.  A  committee  of  a  lanatic  is  entitled  to  an  allowance,  by  way  of 
compensation  for  his  services,  in  receiving  and  paying  moneys,  &c. 
within  the  equity  of  the  statute,  sess.  40.  ch.  25.,  authorizing  the 
Court  to  make  a  reasonable  allowance  to  guardians,  executors,  and 
administrators,  for  their  services.     Matter  ofRobertSy  3  J.  C.  R.  43. 

25.  On  the  petition  of  the  committee  of  a  lunatic,  without  a  bill  filed, 
the  Court  may  make  an  order  to  restrain  waste  on  the  real  estate  of  the 
lunatic ;  and  for  a  breach  of  such  order,  an  attachment  will  be  granted, 
on  motion  of  the  committee.     Matter  ofHallock^  7  J.  C.  R.  24. 

26.  A  lunatic  is  not  a  necessary  party  plaintiff  with  his  committee, 
in  a  bill  to  set  aside  an  act  done  by  the  lunatic,  under  mental  imbecility. 
Ibid. 


MAINTENANCE. 

Advancing  money  to  a  poor  person,  to  enable  him  to  prosecute  Ms 
soity  is  not  maintenance.    Ferine  v.  l>ttnn,|3  J.  C.  R«  50a. 


MONEY. 

M&ney,  means  gold  or  silver,  or  the  lawfiil  currency  of  the  country, 
or  bank  notes,  where  they  are  known  and  used  in  the  market  as  cash, 
or  money  deposited  in  a  bank  for  safe  Iteeping,  and  does  not  compre* 
hend  promissory  notes,  bonds,  mortgages,  or  other  securities.  Mann 
V.  Mann,  I  J.  C.  R.  231. 


Vol.  Vfi.  Vl 
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MORTGAGE. 

L   iVhat  constitutes  a  mortgage  ;  and  its  nature. 
11.  Registry  of  mortgages;  priority  of  incumbrances  j  and  tacking. 

III.  Estate  and  interest  of  the  mortgagor  and  mortgagee  ;  and  u>heo> 

the  equitable  is  merged  in  the  legal  estate, 

IV.  Equity  of  redemption;  who  may  redeem;  what  len^h  of  time 

shall  be  allowed  for  that  purpose;  and  what  fund  %s  luAlefor 
tjie  redemption  of  the  mortgage  of  a  testator  ;  and  whenpaymmi 
or  satisfaction  of  a  mortgage  vnll  be  presumed. 
V.  Foreclosure  and  sale, 
VI.  Account  between  mortgagor  and  mortgagee. 
Vll.  Power  to  sell  in  a  mortgage,  and  of  the  sale  under  U. 


I.  What  constitutes  a  mortgage  ;  and  its  nature. 

1.  An  absolute  deed  and  a  defeasance  subseqaently  executed  by 
the  grantee,  amounts  to  a  mortgage.  Dey  v.  Dun/lafn,  2  J.  C.  R.  ^89* 
S.  C.  on  Appeal,  15.  J.  R.  555. 

2.  Parol  evidence  is  admissible  to  show  that  a  mortgage  only,  not 
an  absolute  sale,  was  intended ;  and  that  the  defendant  had  fraudulent- 
ly attempted  to  convert  a  loan  into  a  sale,  and  the  plaintiff  was,  there- 
fore, entitled  to  redeem.  Strong  v.  Stewart,  4  J.  C.  R.  167.  S.  P. 
James  v.  Johnson,  6  J.  C.  R.  417.  . 

3.  A  deed,  absolute  on  the  face  of  it,  but  intended  by  the  parties  as 
a  security  merely  for  a  debt,  though  registered  as  a  deed,  is  valid  and 
effectual  between  the  parties  as  a  mortgage ;  but  it  is  liable  to  be  defeat- 
ed by  a  subsequent  mortgage  duly  registered.  James  v.  JohnMon,  6  J. 
C.  R.  417,     S.  P.  Dunham  v.  Dey,  on  Appeal,  16  J.  R.  656. 

4.  Though  the  deed  is  absolute  on  the  face  of  it,  and  the  defeasance 
is  by  parol,  it  is  valid  as  between  the  parties  themselves.     Ihid. 

6.  Parol  evidence  is  admissible  to  show  that  an  absolute  deed 


intended  as  a  mortgage,  or  that  the  defeasance  had  been  destroyed  by 
fraud  or  mistake.  Marks  v.  Pell,  1  J.  C.  R.  594.  But  where  a  bill 
was  filed  for  an  account  and  reconveyance,  thirty  years  after  the  deed 
alleged  to  be  a  mortgage  was  given,  during  whic^  time  the  defendant 
had  been  in  possession,  parol  evidence  of  the  mere  confessions  of  die 
defendant,  made  seventeen  years  after  the  deed,  that  it  was  a  securi^ 
merely  for  a  debt,  was  held  insufficient.     Ibid. 

6.  A  conveyance  of  real  estate,  intended  merely  as  a  security  for  a 
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debt,  thongh  absolute  on  the  face  of  it,  is  a  mortgage ;  and  any  agree- 
ment, on  a  subsequent  event,  to  change  its  nature,  is  void.  Henry  y, 
Davis,  7  J.  C.  R.  40. 

7.  H.,  having  a  bond  and  mortgage  executed  to  him  by  D.,  for  1065 
dollars,  assigned  them  over  to  C.  for  securing  the  sum  of  225  dollars. 
The  assignment  was  al)solute,  but  C  gave  H.  a  writing  promising  to 
reassign  the  bond  and  mortgage  to  him,  on  his  paying  the  225  dollars, 
and  interest,  on  a  day  specified.  Notice  of  the  assignment,  and  of  its 
being  intended  as  security  merely,  was  given  to  D.,  and  that  he  must 
pay  no  more  to  C.  H.,  afterwards,  settled  and  cancelled  the  mortgage, 
on  D.'s  paying  part  of  the  money,  and  giving  C.  a  new  security  for 
the  residue:  Held,  that  the  cancelling  of  the  mortgage  was  fraudulent, 
and  C.  was  decreed  to  pay  the  balance,  after  deducting  the  ?t2B  dollars 
and  interest,  to  H.     Ibid. 

8.  Where  a  moi^tgage.  had  become  forfeited,  and  a  judgment  was 
recovered  on  the  bond,  and  execution  issued,  and  the  mortgagor,  to  ob- 
tain time  for  payment,  conveyed  other  property  to  the  mortgagee,  as 
further  security,  and  the  mortgagee  gave  a  bond,  by  way  of  defeasance, 
that  if  the  money  was  paid  on  a  certain  day,  the  conveyance  should  be 
void  :  Held  J  that  the  conveyance  partook  of  the  quality  of  the  original 
transaction,  and  was  to  be  deemed  a  mortgage,  and  not  a  defeasible 
purchase.     Bloodgood  v.  Zeilly^  2  C.  C.  E.  124. 

9.  An  assignment  of  a  debt  passes  the  equitable,  if  not  the  legal 
interest  in  a  mortgage  given  for  securing  payment  of  the  debt. 
Johnson  V.  Hart,  on  Appeal,  3  J.  C.  3fi2.  The  debt,  in  equity,  is  con- 
sidered as  the  principal,  and  the  mortgage  or  security  as  the  incident. 
Chreen  v.  Hart,  on  Appeal,  1  J.  R.  580  ;  and  the  assignment  of  the 
principal  draws  after  it  the  incident.  Ibid.  And  Courts  of  law  take 
notice  of  this  rule.  4  J.  R.  41 .  As,  where  a  mortgage  had  been  given 
to  secure  the  payment  of  a  negotiable  note,  if  the  holder  indorses  the 
note  over  to  a  third  person,  and,  at  the  same  time,  delivers  the  mort- 
gage to  the  indorsee,  without  any  written  assignment  of  it,  the  written 
transfer  of  the  note  and  the  delivery  of  the  security  is  a  sufficient  as*- 
signment  of  it.     Ibid. 

10.  A  mortgage  for  a  debt  may  be  held  as  security  for  further.loans, 
if  there  be  no  intervening  right;  James  v.  Johnson^  6  J.  C.  R.  417 — 
429. 

11.  A  mortgage,  after  describing  the  premises,  contained  an  eoccep' 
tion  of  such  village  lots,  as  had  been  or  might  be  laid  out  by  the  mort- 
gagor within  certain  limits,  so  that  the  whole  of  such  lots  did  not  ex- 
ceed 50  acres.  The  mertgage  was  recorded  October  13,  1817,  and 
on  the  20th  of  April,  1820,  the  mortgagor  released  to  the  mortgagee 
his  right  in  the  exception,  being  ten  acres  in  extent,  or  any  buildings 
erected  thereon.  On  a  bill  of  foreclosure,  a  creditor,  who  had  recovetej) 
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a  judgment  against  the  mortgagor,  on  the  25th  of  Aprils  1830,  claimed 
the  whole  50  acres :  Hdd,  that  the  50  acres  were  included  in  the  mort- 
gage, subject  to  the  election  and  appropriation  of  the  mortgagor,  who 
was  bound  to  make  his  election  in  a  reasonable  lime ;  and  if  his  right  of 
election  was  not  exercised  before  ihecommencement  of  the  suit,thathebe 
deemed  to  have  waived  the  exception  in  his  favour.  Albany  Imuranu 
Company  v.  Lansingt  7  J.  C.  R.  142.  And  the  Master,  in  such  case, 
was  directed  to  ascertain  what  village  lots  had  been  laid  out  by  the 
mortgagor,  before  the  commencement  of  the  suit,  and  to  exempt  them 
from  the  sale  nnder  the  mortgage,  provided  that  they  did  not  include 
more  than  ten  acres,  or  any  buildings,  be.     Ibid. 

12.  The  expenses  of  making  the  security  are  to  be  paid  by  the  mort- 
gagor.    Hine  v.  Handy,  1  J.  C.  R.  7. 


II.  Registry  ofmortgagei;  priority  of  ineumbrancu,  and  iaM»g. 

13.  The' registry  of  a  mortgage  is  notice  to  subsequent  purchasers. 
Frost  y.  Beekman,  I  J.  C.  R.  298.  Parkist  v.  Alexander,  1  J.  C.  R. 
394.  Johnson  v.  Stagg,  2  J.  R.  510.  But  the  regbtry  is  notice 
only  to  the  extent  of  the  sum  specified  in  the  registry,  ibtd.  S.  P* 
Beekman  v.  Frost,  on  Appeal,  18  J.  R.  544.  As,  where  a  mort- 
gage given  to  secure  thr6e  thousand  dollars,  was,  by  mistake  of  the 
clerk,  registered  as  a  security  for  three  hundred  dollars ;  Held^  that 
this  was  notice  only  of  a  mortgage  for  300  dollars.  Ibid.  The 
mortgagee  is  not  bound  to  inspect  the  record,  and  see  that  the  registry 
is  correct ;  that  is  the  duty  of  the  clerk.     Ibid. 

14.  An  unauthorized  registry  of  a  mortgage,  or  a  mortgage  re- 
gistered without  any  proof  or  ficknowledgment,isnot,  it  seems,  notice 
to  a  subsequent  purchaser.     Ibid. 

15.  Equity  gives  no  assistance  against  a  purchaser  for  a  valuable 
consideration  without  notice.  Ibid,  But  when  actual  notice  of 
tiie  true  sum  in  the  mortgage  is  brought  home  to  the  purchaser, 
he  is,  from  that  time,  so  far  as  the  purchase  is  left  incomplete, 
either  as  to  the  deed,  on  the  one  hand,  or  as  to  the  payments 
on  the  other,  bound  by  the  prior  equitable  lien ;  and  all  subsequent 
payments  are  made  by  him,  in  his  own  wrong,  so  far  as  the  righu  of 
the  mortgagee  are  concerned.  Ibid.  For  notice  of  an  incumbrance 
stops  all  further  proceedings  towards  the  completion  of  the  purchase  or 
payment  of  the  money.     Ibid. 

J  6.  It  seems  J  that  the  registry  of  a  mere  equitable  mortgage,  or  in- 
cumbrance, is  notice  to  the  subsequent  purchaser  of  the  legal  estate,  so 
jas  to  entitle  such  mortgage  to  a  preference.  Parkist  v.  Akxtttukr.  I 
J.C.R.394^ 
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17.  A  Ua$e  assigned  by  way  of  mortgage,  must  be  registered,  in 
order  to  secure  the  mortgagee  agaiost  a  subsequent  registered  mort- 
gage^**  Johnson  v.  Stagg^  on  Appeal,  2  J.  R.  510.  The  statute  con- 
cerning the  registry  of  mor  gages  applies  (o  mortgages  of  leasehold^ 
«8  well  as  of  freehold  estates.  Ibid.  S.  P.  Berry  y.  Mutual  huW' 
ranee  Company^  2  J.  C.  R-  603. 

18.  Where  a  demise  is  made  by  way  of  mortgage  of  leasehold  pro- 
perty,  it  is  not  necessary  to  deliver  the  lease  itself  to  the  mortgagee  ; 
and  leaving  it  in  the  hands  of  the  mortgagor,  is  no  evidence  of  fraud ; 
for  the  statute  requiring  the  registry  of  the  mortgage,  effectually  se* 
cures  subsequent  purchasers,  or  mortgagees,  against  fraud  or  imposi- 
tion. Ibid,  Such  registry  is  equivalent  to  notice,  and  subsequent 
mortgagees  or  purchasers  must  look  to  the  registry,  at  their  peril.  Ibid. 
Nothing  but  actual  fraud  can  devest  the  prior  mortgagee,  whose  mort- 
gage is  recorded,  of  his  security.     Ibid. 

19.  Subsequent  mortgagees  or  purchasers  are  so  aflected  by  the 
constructive  notice  arising  from  the  registry  of  a  prior  mortgage, 
tiat  they  are  subject  to  all  the  equity  existing  between  the  prior  mort- 
gagee and  mortgagor.     Ibid. 

30.  Where  the  mortgagee  executes  and  delivers  to  the  mortgagor  a 
defeasance,  conditioned  that  the  bond  and  mortgage  shall  be  delivered 
np  and  cancelled,  on  the  performance  of  certain  acts  by  the  mortgagor, 
such  defeasance  need  not  be  recorded.  Clute  v.  Robinson^  on  Appeal, 
3  J*  R.  4>95. 

21.  Where  a  deed,  absolute  on  the  face  of  it,  is  recorded  as  a  d^, 
and  afterwards  the  grantee  executes  a  defeasance^  it  is  connected  with 
the  first  deed,  and  considered  as  a  mortgage,  and  must  be  recorded,  in 
order  to  have  priority  over  a  subsequent  deed  to  a  bona  fide  purchaser. 
Vey  V.  Dunham,  2  J   C.  R.  182.  [S.  C.  on  Appeal  15  J.  R.  555.] 

22.  The  record  of  the  absolute  deed,  as  such,  is  no  notice  to  the 
subsequent  purchaser.  Ibid,  k  must  be  such  a  notice  as,  with  at- 
tending circumstances,  will  affect  the  subsequent  purchaser  with  actual 
fraud  Ibid  A  notice,  merely  sufficient  to  put  a  party  on  inquiry, 
is  not.  sufficient  to  break  in  on  the  registry  act.  Ibid,  But  where  a 
person  conveyed  all  his  property,  real  and  personal,  without  any 
particular  description  of  it,  in  the  body  of  the  deed,  but  in  a  schedule 
annexed  to  the  deed,  certain  lots  previously  conveyed  to  D.  D.  were 
described  as  *'  lou  of  ground  in  Stuart-street,  the  title  to  which,  is  in 
D.  D.,  as  collateral  security  to  pay  certain  notes  :"  Held^  that  this 
was  sufficient  notice  to  the  grantee  of  the  prior  mortgage  to  D.  D., 
which  had  never  been  recorded  ;  and  that,  therefore,  the  grantee 
could  not,  by  having  his  deed  first  recorded,  obtain  a  priority,  or  de- 
feat such  mortgage.     S.  C.  on  Appeal,  15  J.  R.  555. 

23.  Priority  of  registry  is  of  no  avail  against  actual  previous  notice 
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of  an  unregistered  mortgage.     Berry  v.  Mutual  Insurance  Company^ 
2  J.  C.  R.  603. 

33.  Where  several  equitable  interests,  affecting  an  estate,  are  other- 
wise equal,  they  will  attach  according  to  priority  of  time.     Ibid. 

34.  A  second  mortgagee,  who  has  neglected  to  have  his  mortgage 
registered,  will  not  be  relieved  against  a  prior  unregistered  mortgage, 
nnless  he  shows,  from  non-delivery  of  possession,  or  other  ctrcQm- 
stances,  that  imposition  has  been,  or  might  be,  practised  upon  himi  by 
or  with  the  concurrence  of  the  first  mortgagee,  which  could  not  be 
detected  or  guarded  against,  by  the  exercise  of  ordinary  diligence. 
Ibid. 

36.  The  mere  circumstance  of  leaving  the  title  deeds  with  the 
mortgagor,  is  not,  of  itself,  sufficient  evidence  of  fraud,  so  as  to  post- 
pone the  first  mortgagee,  to  a  second  mortgagee  who  has  taken  the 
tide  deeds  without  notice  of  the  prior  mortgage.  There  must  be 
fraad,  or  gross  negligence,  equivalent  to  fraud,  on  the  part  of  the  first 
mortgagee.  Ibid.  The  registry  of  a  mortgage  is  a  substitute  for  the 
deposit  of  the  title  deeds.     Ibid. 

36.  A  subsequent  bona  fide  purchaser  is  expressly  protected  by  the 
atatnte  against  prior  unregistered  mortgages ;  but  a  mortgagee  is  not 
9L  purchaser  within  the  meaning  of  the  statute.  J&uf.  He  may,  however, 
protect  himself  by  a  registry,,  against  a  prior  unregistered  mortgage 
without  notice.    Jbid. 

27.  A  person  who  takes  a  conveyance  of  land  with  notice  of  a  prior 
miregistered  mortgage,  is  not,  within  the  meaning  of  the  registry  act, 
a  bona  fide  purchaser,  who  can  gain  priority  by  having  his  deed  first 
recoMed.     Dunham  v.  JDey,  on  Appeal,  15  J.  R.  555. 

38.  Where  a  prior  mortgagee  or  incumbrancer  witnesses  a  subse- 
quent conveyance  or  mortgage,  knowing  its  contents,  without  disclo- 
sing his  own  incumbrance,  he  will  be  postponed  or  barred.  Brincker' 
hoffy.  Lansing  J  4  J.  C.  R.  65.  This  rule,  however,  does  not  apply, 
where  the  prior  mortgage  is  duly  registered^  for  then  the  subsequent 
mortgagee  is  charged  with  notice,  ibid.  To  affect  the  right  of  such 
prior  mortgagee,  mere  silence  is  not  sufficient ;  there  must  be  actual 
fraud  charged  and  proved,  such  as  false  representations,  or  denial  on 
inquiry,  or  artful  assurance  of  good  title,  or  deceptive  silence  when  in- 
formation is  asked.  Ibid.  And  the  burden  of  proving  such  fraud  lies 
on  the  subsequent  purchaser  or  mortgagee.     Ibid. 

29.  A  mortgage  given  to  secure  a  certain  sum,  according  to  the  con- 
dition of  a  certain  bond  of  the  same  date,  which  was  conditioned  to  pay 
that  sum,  or  to  indemnify  the  mortgagee  against  a  note  for  the  same 
sum,  made  by  the  mortgagor,  and  indorsed  by  the  mortgagee,  and  dis- 
counted at  a  bank,  for  the  accommodation  of  the  mortgagor,  will  con- 
tinue as  a  subsisting  valid  security,  as  long  as  such  note  is  run  or  kept 
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alive  in  the  bank,  in  whole  or  in  part,  by  renewals  thereof,  from  time 
to  time,  according  to  the  customary  coarse  of  such  transactions  with 
the  bank  ;  such  mortgage,  with  reference  to  the  bond,  being  sufficient 
to  apprize  a  subsequent  purchaser  or  mortgagee  of  the  nature  of  the 
debt  secured.  Ibid.  Where  a  mortgage  is  given  as  security  for  the 
paymem  of  promissory  notes,  which  are  from  time  to  time  renewed, 
the  renewal  is  not  to  be  deemed  an  extinguishment  of  the  original  debt, 
so  as  to  affect  the  mortgage  security.  Dunham  v.  JDey,  on  Appeal,  15 
J.  R,  656. 

30.  The  registry  of  the  assignment  of  a  mortgage  is  not  notice  to  a 
mortgagor,  so  as  to  render  payments  by  him  to  the  mortgagee,  in  hi» 
own  wrong ;  but  it  is  effectual  notice  to  a  subsequent  purchaser.  James 
V.  Johnson,  6  J.  C.  R.  417. 

31.  All  dealings  with  a  mortgagee,  before  noUce  of  an  assignment 
by  him,  are  valid.    Ibid. 

32.  A  prior  mortgagee  is  not  allowed  to  enlarge  bis  demand  beyond 
what  appears  on  the  record,  in  consequence  of  a  separate  agreement 
between  him  and  the  mortgagor,  to  the  prejudice  of  a  second  mortga* 
gee,  who  had  no  notice  or  information,  at  the  time  he  took  his  mort- 
gage, of  such  agreement  between  the  first  mortgagee  and  mortgagor, 
by  which  the  former  claimed  interest,  when,  on  the  face  of  the  bond 
and  mortgage,  no  interest  was  payable.  St.  Andreu^s  Church  v. 
Tompkinsj  7  J.  C.  R.  14. 

33.  The  statute  does  not  make  the  registry  of  ^  mortgage  indigo 
pensable.  The  omission  to  register  only  exposes  the  mortgagee  to 
the  hazard  of  losing  his  lien,  in  case  of  a  subsequent  bona  fide  purchas- 
er, or  to  the  postponement  of  it  to  a  subsequent  mortgage  first  regis- 
tered.    Berry  V.  The  Mutual  Insurance  Company ,  2  J.  C.  R.  603. 

34.  Registered  mortgages  are  to  be  paid  according  to  the  time  of 
their  registry,  and  the  doctrine  of  tacking  does  not  apply  to  them* 
Grant  v.  Bisset,  I  C.  C.  E.  113. 


III.  Of  the  estate  and  interest  of  the  mortgagor  and  mortgagee;  and 
when  the  equitable  is  merged  in  the  legal  estate. 

35.  A  feme  covert  may  mortgage  her  separate  property  for  her  fan^* 
band's  debts.     Demarest  v.  fVynkoopj  3  J.  C.  R.  129. 

36.  So,  she  may  execute  a  valid  power  to  sell  the  property  so  mort- 
gaged, in  case  of  default  of  payment,  pursuant  to  the  statute.    JUd* 

37.  In  a  mortgage,  by  husband  and  wife,  of  the  wife's  separ^ 
estate,  the  equity  of  redemption  may  be  reserved  to  the  husband  alont, 
who  may  sell  it.    Ibid. 


176  GENERAL  INDEX.— Mortgage. 

38.  A  mortgage  interest,  before  foreclosure  is  a  chattel,  anit  is  p€^- 
Bona]  assets  belonging  to  the  executor.     Ibid. 

39.  The  Courts  of  law  haV^  decided,  that  a  mortgagor  in 
possession  of  land  mortgaged  in  fee,  before  foreclosure,  or  entry  by 
the  mortgagee,  has,  in  regard  to  all  the  rest  of  the  world,  except  the 
mortgagee,  the  legal  seisin,  and  that  his  equity  of  redemption,  might 
be  sold  in  execution ;  and  that,  in  case  of  his  death,  while  in  possession, 
and  before  foreclosure,  his  widow  was  entitled  to  her  dower  in  the 
land  mortgaged,  of  which  she  could  not  be  deprived  by  a  purchaser  of 
the  equity  of  redemption  of  her  husband.  [Jackson  v.  WtUard^  4  J.  R. 
41 .  Hitchcock  v.  Harrington,  6  J.  R.  290.  Collins  v.  Tarry,  7  J.  R, 
278.  Runyan  v.  M^rsereau,  II  J  R.  534.]  And  Chancery  follows 
the  doctrine  of  the  Courts  of  law,  and  allows  the  widow  her  dower 
out  of  the  proceeds  of  the  sale  of  the  mortgaged  premises,  on  a 
bill  for  foreclosure  and  sale.  Tt^ti^  v.  Aebon,  5  J.  C.  R.  453. 
As,  where  the  wife  of  a  mortgagor  joined  in  a  mortgage  in  fee, 
«nd  the  mortgagor,  afterwards,  executed  a  second  mortgage  of  the 
same  premises,  in  which  she  did  not  join ;  and  after  a  decree  for 
sale,  on  a  bill  filed  by  the  first  mortgagee,  but  before  the  sale,  die 
mortgagor  died  :  Held,  that  the  widow  was  entitled  to  her  dower  out 
of  the  surplus  proceeds  remaining  after  the  mortgage  debt  was  satisfied. 
Ibid. 

40.  A  secret  assignment  of  a  mortgage,  by  a  mortgagee  who  had 
purchased  the  equity  of  redemption,  will  not  afiect  a  bonajide  pnrcha* 
ser.     Ibid. 

41.  Mortgage  creditors  are  bonajide  purchasers,  within  the  mean- 
ing of  the  act  of  the  21st  of  wfpn7,  1818,  (sess.  41.  ch.  259.)  relative 
to  judgments  entered  by  confession  on  warrants  of  attorney.  James  v. 
JoAn^on,  6  J.  C.  R.  417. 

42.  A  mortgagee  who  has  assigned  the  bond  and  mortgage,  and 
guarantied  the  payment  of  the  debt,  may  take  additional  security  firom 
the  mortgagor,  in  his  own  name,  which  will  accrue  to  the  benefit  of  his 
assignee,  though  he  was  ignorant  of  its  being  taken ;  and  the  mortga- 
gee may  avail  himself  of  such  additional  security,  until  he  is  indemni- 
fied against  his  guaranty.  Evertson  v.  Booth,  on  Appeal,  19  J.  R. 
486. 

43.  Where  one  of  several  mortgagors  assigns  his  interest  to  a  third 
person,  who  is  accepted  by  the  mortgagee,  as  asub  titute  of  such  mort* 
gagor,  to  the  extent  of  his  interest,  and  an  indorsement  to  that  effect  is 
made  on  the  bond  and  mortgage,  the  land  will  be  exonerated  from  the 
proportion  of  the  debt  of  such  mortgagor,  on  the  assignee  paying  to 
the  mortgagee  the  amount  of  such  proportion ;  and  if  the  assignee  has 
given  bonds  to  the  mortgagee  for  a  balance  of  an  account  between  them^ 
including  the  amount  of  such  proportion,  the  satisfaction  of  those  boadl 
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witi  be  regarded  as  pay  menu  notwitbstandirig  such  satisfaction  Wat  by  a 
settlement  made  aft^r  cancelling  the  original  bonds,  by  giving  othei  se- 
corities,  aiid  at  the  time  of  giving  the  same  the  assignee  has  notice  of 
an  assignment  of  the  bond  and  mortgage,  made  by  the  mortgagor^ 
between  the  first  and  second  settlements.  Leake  v.  Woolsey^  t  C  C. 
E.  73. 

44.  A  mortgage  interest  passes  under  the  general  words  of  the  will 
of  tbe  mortgagee  as  to  his  real  estate.  Jackson  ea>  dem.  Living9ic» 
V.  Ddancey^  13  J.  R.  637. 

45.  Where  the  equitable  and  legal  estates  are  united  in  the  ^mme 
person,  the  former  is  merged  in  the  latter ;  as,  where  the  owner  of  an 
equity  of  redemption  pays  off  a  subsisting  mortgage,  and  takes  anasr 
rignment  of  it,  it  will  be  intended  that  he  does  it  to  exonerate  his  es- 
isl^  from  the  incumbrance,  and  that  the  mortgage  is  extinguishedy  mi- 
iess  it  is  made  to  appear  that  he  has  some  beneficial  interest  in  kecfi^ 
ing  the  legal  and  equitable  estates  distinct.  Gardner  v.  AMtor^  3  J.  C. 
R.  6f6.  James  v.  Jokns&nj  6  J.  C.  R.  417.  S.  P.  Starr  v.  EUis,  0 
J.  C.  R.  393. 

46.  So,  where  a  mortgagor  executes  an  absolute  deed  to  the  itiort- 
gagee  for  the  same  land,  with  full  covenants,  the  legal  and  equitable 
-tides  being  united  in  the  same  person,  the  latter  is  merged  in  the  for* 
«ier.  Burnet  v.  Denniston,  5  J.  C.  R.  35.  S.  P.  MiUs  v.  Comsioiis, 
i6  J.  C.  R.  214.  Starr  v.  Ellis,  6  J.  C.  R.  393.  James  v.  Johnson, 
6  J.  C.R.  417. 

47.  Chancery  will  keep  an  incumbrance  alive,  or  consider  it  extin- 
guished, as  may  best  serve  the  purposes  of  justice,  and  the  just  intent 
Of  the  parties.     Starr  v.  EUts,  6  J.  C.  R.  393. 

48.  In  special  cases^  as,  where  an,i7i/an^  is  entitled  to  the  estate,  the 
charge  may  be  preserved  for  his  benefit.  James  v.  Johnson,  6  J.  C.  R. 
417. 

49.  Though  a  mortgagee  may,  by  way  of  extinguishment,  release 
all  his  interest  to  the  mortgagor,  yet  he  cannot  convey  it  as  a  subsist- 
ing interest  absolutely,  or  by  way  of  mortgage  to  secure  a  debt  to  b 
third  person  ;  especially  when  the  mortgage  had  not  become  absolate, 
and  there  had  been  no  foreclosure  ;  for  the  debt  cannot  reside  in  o^e 
person  and  the  mortgage  in  another.      Aymar  v.  Bill,  5  J.  C.  R.  570. 

50.  P.  gave  a  mortgage  of  land,  the  title  to  which  was  in  S.,  who 
was  in  possession  thereof  with  P.,  and  S.  treated  it,  afterwards,  as  a 
Valid  and  subsisting  mortgage,  and  voluntarily  paid  part  of  the  money 
dne  on  it :  Held,  in  a  suit  by  the  mortgagee  against  P.  and  S.  for  a 
foredosnre  and  sale,  that  S.  was  estopped  from  setting  up  his  title  to 
tbe  premises,  in  avoidance  of  the  mortgage.  Lee  v.  Porter  and  Stiles, 
5  J.  C.  R.  268. 

51.  A  mortgage  was  given,  in  1814,  by  P.,  one  of  the  occupiers  of 
Vol.  VII.  72 
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u  lot  of  land,  for  a  rateable  proportion  of  the  money  due  on  a  former 
mortgage,  covering  the  whole  lot,  of  which  the  premises  in  questioo' 
were  only  a  part,  which  former  mortgage  was  given  to  B.  in  1799,  in 
renewal  of  a  prior  mortgage  of  the  lot,  in  1794,  to  R.,  who  had  assigned 
it  to  B. :  HeU,  that  though  R.  claimed  title  under  the  grantee  of  the 

Eatentee,  whose  title  to  the  land  had  become  forfeited  to  the  state,  by 
i*  attainder,  and,  therefore,  the  mortgage  by  P.  might  be  said  to  be 
without  consideration-;  yet  P.,  being  fully  apprized  of  the  state  of  the 
title,  when  he  gave  the  mortgage,  could  not  set  that  up,  as  a  defence 
against  the  plaintiff,  a  bona  fide  purchaser  of  the  mortgage ;  especially, 
as  be,  with  the  other  occupiers  of  the  lot,  had,  in  a  petition  to  the  Liegis- 
latore,  stated  that  he  had  satisfied  the  mortgage.     Ibid. 

52.  ItjeenUf  that  the  Court  will  not  relieve  against  a  mortgage, 
on  the  ground  x)f  an  outstanding  claim,  which  the  mortgagor  imd 
bought  in  for  greater  security,  without  any  judicial  investigation  or 
decision  on  such  claim.     Ibid. 

53.  A  deed  from  the  state,  pursuant  to  an  act  of  the  Legislalore, 
reciting  that  the  title  to  certain  lands  were  vested  in  the  state  by  the 
attainder  of  J.  W.,  and  that  such  title  had  been  perfected  by  the  re- 
moval of  incumbrances,  and  directing  the  Surveyor  General  to  convey 
the  land,  be.,  cannot  be  set  up  as  a  defence  to  defeat  a  bonafid&mott" 
gage  on  the  land ;  for  such  an  act  cannot  devest  the  title  of  persons 
holding  adversely,  without  a  regular  eviction  in  the  ordinary  course  of 
law.  Uid. 

IV.  Equity  of  redemption  ;  who  may  redeem^  and  what  time  MU 
be  allowed  for  that  pvrpose ;  what  fund  is  liable  for  tie  re- 
demption  of  a  mortgage  of  a  testator  ;  and  whenpaymeni  w 
satisfaction  of  the  mortgage  mil  be  presumed. 

54.  No  person  can  come  into  the  Court  of  Chancery  for  a  redemp- 
tion of  a  mortgage,  unless  he  is  entitled  to  the  estate  of  the  mortga- 
gor, or  claims  a  subsisting  interest  under  it.  Grant  v.  Duaney  on  Ap- 
peal, 9  J.  R.  591. 

■ .  65.  Possession  by  the  mortgagee,  for  a  period  short  of  twenty  years, 
mil  not  bar  the  equity  of  redemption  ;  the  possession  must  be  an  actual, 
quiet  and  undisturbed  possession  for  twenty  years,  or  a  period  soff- 
ciait  to  toll  the  ri^ht  of  entry  at  law.  Moore  v.  CabUj  1  J.  C.^  B. 
386.  ' 

46.  A  mortgage  is  no  evidence  of  a  subsisting  title,  if  the  mortgagee 
nevier  entered,  and  there  has  been  no  interest  paid  for  rtren^y  years.  CfSUs 
\,  Baremorcy  5  J.  C.  R.  545. 
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57.  Where  the  plaintiff  assigned  the  lease  of  a  farm,  to  secnre  the 
payment  of  a  debt  doe  to  the  defendant ;  and  the  parties,  afterwards, 
entered  into  an  agreement,  by  which  the  plaintiff,  in  consideration  of  a 
sum  of  money  expressed,  but  not,  in  fact,  paid,  agreed  to  give  up  to 
the  defendant  one  half  of  the  farm  ;  and  the  defendant  entered  into 
possession  of  the  premises,  surrendered  the  lease  to  the  landlord,  and 
took  a  new  lease  for  an  extended  term  of  years :  Held,  that  the  plain- 
tiff was  entitled  to  redeem  the  whole  premises,  and,  on  such  redemp* 
tion,  to  have  the  entire  benefit  of  the  new  lease.  Holridge  v.  GUlespie, 
2  J.  C.  R.  30. 

58.  The  Court  regards  with  jealousy  contracts  made  with  the  motiy 
gagor  to  impair  or  embarrass  the  right  of  redemption.     Ibid* 

59.  Where  a  subsequent  judgment  or  mortgage  creditor  offers  to 
redeem  a  prior  mortgage,  the  mortgagee  cannot  make  it  a  condition^ 
that  a  debt  due  to  him,  not  covered  by  the  mortgage  in  question,  or 
any  debt  which  is  not  a  charge  on  the  premises  sought  to  be  redeemed, 
or  of  which  such  subsequent  judgment  or  mortgage  creditor  was  not 
bomid  to  take  notice.     Burnet  v.  Dennistorij  5  J.  C.  R.  35. 

60.  An  incumbrancer,  pendente  lite^  is  not  entitled  to  redeem,  and, 
therefore,  need  not  be  made  a  party  to  a  bill  of  foreclosure,  unless 
under  special  circumstances.     Cook  v.  Mancius^  5  J.  C.  R.  89. 

61.  A  party  cannot  obtain  relief  in  Chancery  against  a  mortgage 
given  to  secui^e  an  uimrious  debt,  without  offering  to  redeem,  by  pay* 
ing  the  principal  and  legal  interest.  Dunham  v.  Dey,  on  Appeal,  li 
J«  R.  555. 

62.  A  sale  or  lease  of  part  of  the  premises,  by  a  mortgagee,  before 
foreclosure,  does  not  prejudice  or  affect  tiie  riglit  of  redemption  of  the 
mortgaigor ;  nor  does  it  deprive  the  mortgagee  of  his  right  of  forei- 
closore.     Wilson  v.  Troup,  7  J.  C.  R.  26. 

63.  A  mortgagee,  before  foreclosure,  can  do  no  act  to  bind  the 
mortgagor  when  he  offers  to  redeem.     Ibid. 

64.  No  length  of  time  is  a  bar  to  a  right  of  redemption  of  a  mort- 
gage, where  there  is  fraud  in  the  transaction,  or  where,  by  the  agree- 
ment of  the  parties,  the  mortgagee  is  to  enter  and  keep  possession  of 
the  premises  until  he  is  paid  out  of  the  profits.  Marks  v.  Pell,  1  J. 
C.  R.  594. 

65.  On  a  bill  to  redeem,  further  time  is  not  usually  given  for  tbe 
payment  of  the  money.  Brinckerhoff  v.  Lansing,  4  J.  C.  R.  65.  Tbe 
time  allowed  for^he  redemption  is  not  fixed  and  certain,  but  rests  in 
the  sound  discretion  of  the  Court,  to  be  regulated  by  circumstances. 
Pertfiev.  Dunn,  4  J.  C.  R.  140.  The  usual  time,  \s  six  months  from  the 
liquidation  of  the  debt  by  the  Master's  report ;  and  it  seewMf  that 
when  this  time  has  been  allowed,  it  will  not  be,  afterwards,  enlarge^^ 
Ihid. 
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66.  Oa  a  bill  for  faredosure^  the  time  may  be  eDlarged  from  six 
months  to  six  months,  or  from  three  months  to  three  months,  opm 
equitable  terms,  and  according  to  the  circumstances  of  the  case* 
jiid.  Bat  this  rule  applies  only  to  bills  for  foreclosure^  strictly  so 
called,  where  the  equity  of  redemption  is  barred  by  the  decree,  and  m 
complete  title  vested  in  the  mortgagee ;  and  not  to  cases  of  decrees /er 
ihe  $ale  of  the  premises,  according  to  the  usnal  practice  of  the  Coort 
ibid. 

67.  Where  a  party  fails  to  redeem  within  the  time  allowed,  ob  a 
bill  to  redeem,  it  is  usual  to  dismiss  the  bill,  which  amounts  to  a  bar  of 
the  equity  of  redemption.  Ibid.  For  where  a  bill  is  dismissed  on  the 
merits,  without  any  direction  that  the  dismissal  shall  be  without  pre- 
jodice,  it  may  be  pleaded  in  bar  to  a  new  bill  for  the  same  matter.   iM« 

68.  Where  a  bill  was  not  simply  to  redeem,  but  to  set  askle  a  moct*' 
gage,  ihree  months  only  were  allowed  to  the  mortgagor.    Ibid, 

69.  Where  a  mortgagee  has  been  detained  from  his  remecly  on  the 
mortgage  for  many  years,  by  a  long  and  tedious  litigation,  paymcat 
may  be  required  in  a  much  shorter  time,  as,  thirty  days  after  the  final 
decision  of  the  cause.     Ibid, 

70.  As  between  the  representatives  of  the  real  and  personal  estates, 
the  land  is  the  primary  fund  to  pay  off  a  mortgage  given  by  the  tmia^ 
tor.     Duke  of  Cumberland  v.  Codrington^  3  J.  C.  R.  252. 

71.  Where  a  person  gives  his  own  bond  and  mortgage,  for  bis  own 
debt,  the  mortgage  is  merely  a  collateral  security.  Ibid.  But  if  a 
purchaser  or  devisee  of  land  incumbered  by  a  mortgage,  renders  him- 
self personally  liable  to  the  creditor  for  payment;  the  land,  as  far  as 
relates  to  the  marshalling  of  asseu  between  his  representatives,  is  the 
primary  fund  for  the  payment  of  the  debt ;  unless  a  contrary  inlentis 
clearly  shown.  Ibid.  The  purchaser,  by  express  directions  in  fais 
will,  or  by  dispositions  and  language  equivalent  to  an  express  direction, 
may  throw  the  incumbrance  upon  his  personal  assets.    Ibid. 

72.  Where  a  mortgage  had  been  executed  forty  years,  and  thiity- 
five  years  bad  elapsed  from  the  time  the  State  was  supposed  to  have 
acquired  an  interest  in  it,  by  the  attainder  of  the  mortgagee,  and  there 
had  been  no  interest  paid  or  demanded,  payment  of  the  mortgage  debt 
was  presumed.    Ibid. 


V.  Of  the  foreclosure  and  salcj  and  the  execution  of  the  decree. 

73.  Red  estate  mortgaged  cannot  be  sold  by  the  mortgagee,  on  de* 
ftalt  of  the  mortgagor,  without  a  bill  for  foreclosure,  and  a  decree  for 
a  sale.    Hart  v.  TenEyck,  2  J.  C.  R.  62. 
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74«  To  a  UIl  of  foMelosnre  aod  sale,  all  incumbrancers,  or  persons 
lianfig  an  loterest  esistiiig  at  the  commencement  of  the  suit,  subseqaent 
or  phor  in  date  to  the  pTaintiff^s  mortgage,  must  be  made  parties  to 
IIk  bill)  otherwise  Ihey  will  not  be  bound  by  tbe  decree.  Hainti  v, 
Beach,  3  J,  C.  R.  459. 

75.  A  bill  10  foreclose  the  equity  of  redemption  of  a  mortgage,  is  a 
proceeding  tn  rem,  and  possession  follows  the  decree,  and  wiH  be 
enforced  by  tbe  Court.     Kerihaw  v.  Thompson,  4  J.  C.  R  609. 

76.  Where  a  mortgage  is  given  to  secure  a  sum,  payable  in  in- 
Malments,  with  interest,  and,  on  default  in  payment  of  the  first  install 
ment,  a  bill  is  filed  by  the  mortgagee,  the  defendant  will  not  be  allowed 
to  stay  proceedings,  on  bringing  into  Court  tbe  principal  and  intereM 
doe,  with  the  costs,  anless  he  also  pot  in  an  answer,  confessing  the 
debt,  Ice.,  or  consenting  to  a  decree  of  foreclosure  and  sale,  to  retoain 
anbject  to  the  further  order  of  the  Court,  upon  a  subsequent  default. 
Laming  ▼.  Capron,  1  J.  C.  R.  617.  And,  in  such  case,  if  tbe  subse« 
qoent  instalments  are  punctually  paid,  the  defendant  will  not  be  charged 
«rjth  costs.    Ibid. 

77.  A  sale  *of  mortgaged  premises  under  a  decree,  will  not  be  post-* 
poned,  merely  on  account  of  the  existence  of  a  war ;  that,  as  a  general 
calamity,  not  being  sufficient  to  justify  the  Court  in  interrupting  the 
regular  administration  of  justice,  and  the  collection  of  debts.  Asior  v. 
Jioflioyne,  1  J.  C.  R.  310.  But  if  it  should  be  made  satisfactorily  to 
appear,  that  there  was  an  immediate  or  impending  calamity  over  the 
city  or  place  where  the  mortgaged  premises  were  situated,  which 
would  cause  a  suspension  of  all  civil  business,  the  Court  would  inter- 
fere, and  postpone  the  sale.  Ibid.  A  sale  of  mortgaged  premises 
was  postponed  for  six  weeks,  to  give  the  mortgagor  an  opportunity 
to  comply  with  the  proposal  of  the  mortgagee;  such  delay  being 
oqoally  beneficial  to  boUi  parties.     Ibid. 

78.  If  the  mortgagee  sells  the  equity  of  redemption,  by  execution  at 
law,  to  satisfy  the  mortgaged  debt,  and  then  proceeds  by  execution  at 
law  agaitist  the  person  or  other  property  of  the  debtor,  to  obtain  tbe 
residue  of  his  debt  remaining  unsatisfied  by  the  sale  of  the  equity  of 
redemption,  or  if  the  whole  debt  has  been  satisfied  by  sach  sale^  he 
must  assign  over  the  bond  and  mortgage  to  the  mortgagor,  to  enable 
bim  to  compel  the  purchaser  of  the  equity  of  redemption  to  refund  to 
him  the  debt  out  of  the  land  mortgaged.  Tice  v.  Annin,  2  J.  C.  R. 
125.  But  if  the  mortgagee,  by  assigning  the  whole  debt  and  mortgage 
to  the  purchaser  of  the  equity  of  redemption,  has  put  il  out  of  his  pow- 
er to  assign  them  to  the  mortgagor,  the  debt  shall  be  extinguished  in 
the  hands  of  the   purchaser  of  the  equity  of  redemption.    Ibid* 
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The  mortgagor,^  however,  in  soch  a  case,  will  not  be  entitled  to 
receive  the  purchase  money;  for  the  purchaser  will  be  considered «a 
having  bought  the  land  iur  the  price  paid,  subject  to  all  the  residue  of 
the  debt,  secured  b^  tlie  mortgage,  beyond  what  was  extinguished  by 
the  purchase  money.     Ibid. 

79.  Chancery  will  restrain  a  mortgagee  from  proceeding  at 
law  to  sell  the  equity  of  redemption,  or  put  him  to  his  election,  either 
to  proceed  directly  on  his  mortgage,  or  to  seek  other  property,  (wh^re 
the  rights  of  creditors  do  not  interfere,)  or  the  person  of  the  debtor, 
for  the  satisfaction  of  his  debt.  Ibid.  And  if  the  mortgagee,  instead 
of  resorting  to  a  bill  of  foreclosure,  seeks  to  collect  his  money  by  exe? 
cution,  out  of  other  property  of  the  mortgagor,  his  proceeding  at  law 

-will  be  stayed,  or  he  be  compelled  to  assign  the  bond  and  mortgage  to 
the  mortgagor.  Ibid.  A  mortgagee  may  sue,  at  the  same  time,  on 
his  bond  at  law,  and  in  Chancery,  on  the  mortgage.  Janes  v.  CondCf 
6  J.  C.  R.  77.  S.  P.  Dunkley  v.  Van  Buren,  3  J.  C.  R.  330. 

80.  It  is  not  a  matter  of  course,  on  a  bill  for  foreclosure  and  sale,  to 
order  the  whole  premises  to  be  sold.  Delabigarre  v.  i^ti^A,  on  Appeal,  2 . 
J.  R.  490.  If  the  property  mortgaged  exceed  the  debt,  and  can  be 
separated,  no  more  ought  to  be  sold  than  is  sufficient  to  pay  the  prin* 
cipal,  interest,  and  cosu.  Ibid.  And  see  Campbell  v.  Macomb^  4  J. 
C.  R.  634. 

81.  Where  the  interest  on  a  mortgage  is  payable  annuaUy,  and  the 
principal  at  a  future  period,  on  a  bill  for  foreclosure  and  sale,  for  the 
non-payment  of  the  interest,  the  whole,  or  a  part  of  the  mortgaged 
premises,  will  be  sold,  as  the  Court  may  deem  just  and  necessary,  on  a 
special  report  of  ihe  Master  as  to  the  situation  of  the  premises,  and  the 
best  mode  of  sale ;  and  an  order  may  be  obtained,  from  time  to  time,  as 
the  interest  or  principal  becomes  due,  for  a  future  sale,  on  the  foot  of 
the  decree,  and  on  obtaining  a  Master's  report  of  the  amount  due,  &c. 
Brinckerhoffy  Thallhimer,  2  J.  C.  R.  486.  S.  P.  Lyman  v.  Sale,  p. 
487.     And  see  Campbell  v.  Macomb,  4  J.  C.  R.  534. 

82.  All  sales  of  mortgaged  premises,  under  a  decree  of  the  Coart, 
must  be  made  by  a  Master,  or  under  his  direction.  Heyer  v  Deaves^ 
2  J.  C.  R.  154.  A  sale  by  a  person  deputed  by  a  Master,  in  his  ab- 
sence, is  irregular,  and  will  be  set  aside.     Ibid. 

83.  Where,  on  a  bill  for  foreclosure  and  sale,  there  was  an  order 
of  reference  to  a  Master,  to  ascertain  the  amount  due  on  the  mort- 
gage, the  cause,  on  the  coming  in  of  the  report,  must  be  set  down  for 
hearing  on  the  requisite  notice.  Dean  v,  Coddington,  2  J.  C.  R*  201. 
If  a  decree  for  the  sale  be  entered  immediately  on  filing  the  Masler^s 
report,  it  will  be  set  aside  ibr  irregularity.     Ibid. 

84.  Where,  on  a  sale  of  mortgaged  premises,  under  a  decree  of 
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A>reelo8|are  and  sale,  tbe  bond  is  Tally  paid,  the  mortgagee  is  entitled 
to  have  the  bond  and  mortgage  delivered  up  to  him  and  cancelled. 
Matter  of  Coster ^  2  i.  C.  \\.  503.  The  mortgagee,  or  purchaser  of 
the  premises,  is  not  entitled  to  retain  them  in  his  hands,  for  his  own 
convenience,  or  for  greater  security  of  his  title  under  the  decree,  with- 
out th^  assent  of  the  obFigor.  Ibid,  But  a  third  person  who  pays  off 
uortgaged  debts  for  bis'security,  without  any  decree,  may  be  substitu* 
led  in  the  place  of  the  mortgagor,  and  may  retain  the  bond  and  mort* 
gage.     Ibid. 

.85.  Where,  on  a  bill  for  foreclosure,  a  subsequent  mortgagee  or  . 
judgment  creditor,  who  is  made  a  party  defendant,  answers,  and  dis- 
claims, he  is  entitled  to  costs  against  the  plaintiff,  to  be  paid  out  of  the 
fund,  if  that  is  sufficient,  and  if  not,  to  be  paid  by  the  plaintiff  him- 
self;  he  not  having  applied  to  such  defendant,  before  the  suit  was 
brought  to  release,  or  otherwise  disclaim.  Catlin  v.  Harnerd^  3  J. 
C.  R.  61. 

•  86.  The  practice  of  the  English  Chancery,  of  opening  biddings  at  a 
Master's  sale,  has  not  been  adopted  here.  WilHom^on  v.  jDa2e,  3  J*  C« 
R.  290.  But  where  the  executors  of  a  mortgagee  were  innocently  misled^ 
and  induced  to  believe  that  the  sale  wbuld  not  take  place  ^on  the  day 
appointed,  there  being  no  culpable  negligence  on  their  part,  the  Court, 
under  the  circumstances  of  the  case,  ordered  the  sale  to  be  set  aside  on 
the  ground  of  surprise,  on  the  defendant's  paying  the  purchaser  all  his 
coAtsand  expenses,  and  the  costs  of  the  application,  though  the  sale 
was  perfectly  fair,  and  no  unfairness  was  imputed  to  the  mortgagee  or 
his  solicitor.     Ibid. 

.87.  A  decree  taken  pro  confessOj  on  a  bill  for  a  foreclosure  and 
sak,  will  not,  after  a  sale  has  taken  place,  and  a  delay  of  six  months^ 
be  set  aside,  unless  under  very  special  circumstances.  Lansing  v. 
M^Pherson^  3  J.^C  R.  424.  But  the  defendant,  who  was  bound  to 
make  good  tbe  deficiency  in  the  sale,  offering ^y  per  cent,  more  for 
the  property  than  was  bid  for  it,  the  sale  was  opened,  on  condition  of 
bis  depositing  that  advance  with  the  Register,  in  eight  days,  and  pay- 
ing the  expenses  of  the  former  sale.     Ibid, 

88.  On  a  bill  for  foreclosure  and  sale,  tbe  mortgagee  is  confined  to 
his  remedy  on  the  mortgage.  Dunkley  v.  F^an  Buren^  3  J.  C.  R. 
330.  The  suit  cannot  be  extended  to  other  property,  or  the  person 
of  the  mortgagor,  in  case  the  mortgaged  premises  prove  insufficient  to 
satisfy  the  debt.  The  further  remedy  of  the  mortgagee  is  at  law,  where 
he  may,  at  the  same  time,  sue  on  his  bond,  or  on  the  covenant  to 
pay  the  money ;  and  after  a  foreclosure  and  sale,  in  equity,  he  may  sue 

at  law,  on  the  bond  to  recover  the  deficiency.     Ibid.    But  it  seem^ 
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fluit  a  mix  at  law,  brought  to  recover  the  reftidue  of  the  debt,  unratisfied 
by  the  sale  of  the  mortgaged  premises,  does  not  open  the  foredosure, 
t»r  revive  the  eqaity  of  redemption.     Ibid. 

89.  A  prior  mortgagee,  who  had  also  a  judgment  against  tb^ 
moKgagor,  subsequent  to  the  second  mortgage,  and  had  purchased 
the  equity  of  redemption,  on  a  sale  of  the  premises  by  esecation  under 
the  judgment,  cannot,  on  a  bill  filed  against  the  second  mortgagee, 
compel  him  to  pa}'  the  judgment,  as  well  as  the  first  mortgage,  or  be 
foreclosed  ;  but  the  incumbrances  are  to  be  paid  in  the  order  of  lime 
in  which  their  respective  liens  attached.  M^Inttry  v.  Jtfertnn,  3  J.  C* 
R.  406.     Lansing  v.  M'Phersonj  3  J.  C.  R.  424. 

90.  A  purchaser,  under  a  sale  by  viitoe  of  a  decree  of  foreclo- 
sure and  sale,  will  only  take  a  title  as  against  the  parties  to,  the 
suit ;  and  he  cannot  set  it  op  against  ihe  subsisting  eqirity  of  tbotfe  in- 
cumbrancers, who  are  not  parties.     Ibid. 

9 1 .  Therecan  be  no  valid  decree  for  foreclopure,  against  an  ii^iti  keir 
of  the  mortgagor  ;  but  if  instead  of  seeking  a  foreclosiire  merely,  tiiere 
is  a  decree  for  the  sale  of  mortgaged  premises,  it  will  bind  the  faifimt. 
Mills  v.  Dennis,  3  J.  C.  R.  367. 

92.  A  sale  is  the  most  usual  course  of  the  Court,  as  being  moil 
beneficial  for  both  parties.  Ibid.  But  before  a.  decree  for  ^  saifi 
there  must  be  a  special  report  of  the  Master,  of  the  proof  of  the  debt  be- 
fore him,  and  of  the  amount  due,  an<!l  of  what  part  less  than  the  whctt 
of  the  premises  a  sale  will  be  sufficient  to  raise  the  debt,  and  also  moat 
beneficial  to  the  infant  heir.     Ibid. 

93.  Where  a  mortgagee  was  compelled,  for  his  own  secori^,  to  sa- 
tisfy an  execution  on  a  prior  judgment  in  favour  of  another,  he  waa 
held,  by  right  of  substitution,  to  stand  in  the  place  of  the  judgoient 
creditor,  and  entitled,  on  a  sale  of  the  mortgaged  premises,  to  receive 
out  of  the  fund  the  amount  of  the  judgment  as  well  as  the  mortgage 
debt.     Silver  Lake  Bank  v.  J^orth,  4  J.  C   R.  470. 

94.  If  the  mortgaged  premises  are  incapable  of  being  sold  in  par- 
cels, or  of  being  divided,  without  injury,  the  whole  may  b^  sold,  though 
the  whole  debt  is  not  due ;  and  the  proceeds  applied  to  pay  the  interest 
ahd  costs,  and  the  surplus  to  the  principal  of  the  debt.  Campbdl  v* 
Macomb,  4  J.  C.  R.  534.  Where,  in  such  a  case,  the  bond  having 
-become  forfeited  at  law,  for  the  non-payment  of  the  interest,  the  whole 
mortgaged  premises  are  decreed  to  be  sold,  and  the  mortgagor,  or 
owner  of  the  equity  of  redemption,  before  the  day  of  sale,  payt  the 
ititerest  and  costs,  the  sale  will  be  stayed ;  but  the  decree  of  sale  and 
foreclosure  will  stand  as  further  security,  to  enforce  the  payment  of  the 
future  interest,  and  the  instalments  of  the  principal,  as  they  rcapec* 
tively  become  due.     Ibid.    [See  Lyman  v.  Saky  2  J.  C.  R*  487.J 
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lor  die  debt,  aod  tbougb  the  mortgage  premises  be  in  a  stale 
mtnm  and  decay,  and  thefiecurity  thereby  impaired  and  rendered  pre* 
carious,  he  is  not,  therefore,  entitled  to  have  the  properly  sold,  before 
-the  debt  «s  4loe,  or  the  debtitf  is  in  defaalt.  Ibid.  Nor  will  the  Court, 
mbeve  the  mortgaged  preaiises,  being  a  dam  and  bridge,  were  injarad 
•bgr  sterniB,  compel  the  mortgagor,  in  possession,  to  repair  them  at  bis 
«iiio  expense.     lUd. 

96.  On  a  sale  of  mortgaged  premises,  it  was  represented  that  the 
myperty  was  fine  from  all  other  iBCumbrances ;  but  after  the  sale  and 
if  aster's  veport,  it  was  disooiFered  that  the  property  was  subject  to  a  city 
eesessmant  and  4bk  ;  and  the  purchaser  refused  to  complete  the  pui^ 
ebast,  ontH  this  incumbrance  was  removed.  The  Court  directed  ihe 
|lfas«er  to  discharge  the  incumbrance  out  of  the  proceeds  of  the  sale. 
Lawrence  v.  Ccmdl,  4  J.  C.  R.  452. 

97.  The  a<^,  passed  Aprii  ii,  1820,  (sess.  43.  cfa.  184.}  directing 
the  sheriff,  or  other  eficer,  where  lands  are  sold  by  virtue  of  an  exMo- 
fion,  to  delay  giving  a  deed  4o  «he  purchaser,  so  as  to  give  the  debtor 
^aK  to  redeem  withm  one  year,  on  certain  terms,  does  not  apfily  to 
ehe  case  of  a  sale  by  a  Master  of  mortgaged  premises  under  a  decree. 
Tern  Broedk  v.  Laiuing,  4  J.  €.  R  601. 

98.  A  mortgagor,  where  the  equity  of  redemption  has  been  sold  by 
#  sheriff  under  an  execution  at  law,  has,  -  by  the  act  of  the  i2th  of 
^%m{,  1820,  (sess.  43.  ch,  184.)  one  year  to  redeem  the  land  from  tbe 
-purchaser;  and,  therefore,  where  a  bill  is  filed  during  the  year,  for  a 
^Miecloeure  and  sale,  he  ought  to  be  made  a  party.  Halloek  v.  Smiik, 
4J.&R.  649. 

.1)9.  Whore,  after  a  foreclosure  and  sale  of  mortgaged  prenttses, 
tbe  mortgagor,  or  defendant,  or  any  person  who  has  come  into  posses- 
tiion  under  him,  priding  the  suit,  refuses  to  deliver  up  the  possession,  on 
demand,  to  the  purchaser  under  the  decree,  the  Court,  on  motion  for 
Aat  purpose,  will  order  the  possession  to  be  delivered'up  to  the  pur- 
chaser, and  not  drive  him  to  an  action  of  ejectment  at  law,  though  the 
Mivery  €f(  possession  is  not  made  part  of  the  decree.  Kershav>  v. 
Thompson  J  4  J.  C.  R.  609.  And  in  case  of  disobedience  to  such  or- 
der, an  injunction  issues ;  and  on  proof  of  its  service,  and  of  the  refusal 
of  tbe  party  to  obey  it,  a  writ  ofassistanee  issues,  of  course,  to  the  sheriC 
Aid.  But  where  the  delivery  of  possession  is  made  part  of  tbe  decreei 
a  writ  ^  esoeeuHon  is  the  proper  remedy,  in  case  of  disobedience.  RU, 
IM.  4n  incumbrancer,  pendente  lite,  not  being  entitled  to  redeem, 
need  not  be  made  a  party  to  a  bill  for  foreclosure,  unless  under  speeial 
circumstances;  as,  where  he  became  a  judgment  creditor,  after  the  cmft- 
menoement  of  the  suit,  but  before  the  decree,  and  the  purchaser  nt  the 
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Blaster's  sale  bad  previous  DOtice  of  the  jiidgmeDt,  and,  by  a  pcevtons 
agreement  with  the  mortgagor,  obtained  from  him  an  order -for  the  sor- 
plus  moneys,  which  was  accepted  by  the-purchaser.  Cooky,  Mandus^ 
6  3.C.  R.  89- 

101.  Where  a  bill,  for  a  foreclosure,  was  filed  by  a«ecofu{  mortga- 
gee, and  the  first  and  third  mortgagees  were  made  parties,  bat  the  lat- 
ter did  not  disclaim  or  offer  to  release  :  Held^  that  the  third  mortga- 
gee was  not  entitled  to  have  his  costs  paid,  until  after  the  plaintiff  was 
paid  his  debts  and  costs.     Titus  v.  Vielie,  6  J.  C.  R.  435. 

102.  L.,  a  mortgagee,  filed  a  bill  against  S.  and  others  for  the  fore- 
closure and  sale  of  the  mortgaged  premises,  and  to  which  suit  M.,  who 
had  purchased  a  judgment  against  the  mortgagor,  was  a  party.  After 
a  decree  for  a  sale  had  been  entered,  by  consent  of  the  solicitor  of  the 
parties,  M.  sued  out  an  execution  on  the  judgment  against  S.,  under 
which  his  interest  in  the  premises  was  sold  by  the  sheriff,  to  M.,  as  the 
highest  bidder ;  and  M.,  having  thus  purchased  the  equity  of  redemp- 
tion, offered,  before  the  day  of  sale  fixed  by  the  decree,  to  pay  to  the 
solicitor  of  L.  the  principal  and  interest  due  on  the  mortgage,  if  S. 
would  assign  the  same  to  him,  which  Li.  refused  to  do.  M.;  the  next 
day,  paid  L.  the  amount  due  on  the  mortgage,  and  took  a  receipt  for 
it,  without  expressing  it  to  be  in  satisfaction  of  the  mortgage ;  and  there 
Was  parol  evidence  that  it  was  made  as  a  deposit,  and  not  for  the  re* 
demption  of  the  mortgage.  M.,  afterwards,  obtained  an  order  to  stay 
the  sale;  but  the  Master,  not  having  notice  of  the  order,  proceeded 
and  sold  the  premises  at  auction,  under  the  decree,  and  executed  con- 
veyances to  the  purchasers :  HeU,  that  the  Master's  sale  was  valid 
and  effectual,  and  that  the  rights  of  bona  fide  purchasers  could  not  he 
affected,  by  the  order  staying  the  $ale.  MorreU  v.  Lawrence,  on  Ap- 
|»eal,  12J.  R.  521. 

103.  In  consequence  of  the  direction  of  the  statute,  (sess.  36.  ch. 
95.  s.  11.)  relative'to  the  sales  of  mortgaged  premises  by  a  Master, 
under  a  decree  in  Chancery,  it  is  not  necessary,  that  the  report  of  the 
Master,  as  to  the  sale,  should  be  confirmed  before  deeds  are  execoted 
to  the  purchasers  :  and  the  rule  of  the  English  Chancery,  on  this  anb- 
ject,  does  not,  therefore,  apply.    Ibid. 

104.  A  subsequent  creditor,  who  is  desirous  to  compel  the  mortgn- 
gee,  or  his  assignee,  who  had  taken  other  security  in  addition,  to  re- 
sort to  the  mortgage  alone  for  payment  of  the  debt,  must  make  the  ai- 
signee  a  party  to  a  bill  for  that  purpose ;  for  a  sale  of  the  mortgaged 

.  premises,  in  order  to  ascertain  the  sufficiency  of  the  mortgage  security, 
cannot  be  decreed,  until  the  assignee  is  made  a  party.  Everis^n  v* 
Sooth,  on  Appeal,  19  J.  R.  486. 

105.  On  a  bill  for  foreclosure,  by  the  assignee  of  a  mortgagee,  it  is 


y 


\ 


GENERAL  INDEX.— Mortg^igc.  193 

not  necessary  to  make  the  mortgagee  a  party,  he  having  parted  wUh 
all  his  interest  by  an  absolute  assignment.  Whitney  v.  J^Ktnney^  7  J. 
C.  R.  144.  Nor  does  the  circumstance  that  the  mortgagee  took  pos- 
session of  the  premises,  and  received  the  rents  and  profits  before  the  as- 
signment, render  it  necessary  to  make  him  a  party.  Ibid.  Nor  is  it 
necessary,  where  the  mortgage  is  absolutely  assigned,  to  make  the 
mortgagee  a  party  to  a  bill  filed  by  the  mortgagor  to  redeem.    liid. 


VI.  Auaunt  between  the  mortgagor  and  mortgagee.' 

106.  A  mortgagee  or  assignee  of  a  mortgagee  in  possession,  is  not 
to  be  allowed  for  his  improvements  in  clearing  wild  land,  but  only  for 
necessary  reparations,  be,  and  must  account  for  the  rents  and  profits 
received  by  him,  except  such  as  have  arisen  exclusively  from  hi?  ofrn 
improvemente.    Moore  v.  Cable^  1  J.  C.  R.  385. 


Vn*  Power  to  aeU  in  a  mortgage^  and  of  the  sale  tindef  it. 

107.  A  power  to  sell,  contained  in  a  mortgage,  is  an  authority 
coupled  with  an  interest,  and  is  not  revoked  by  the  death  of  the  mort- 
gagor.    Bergen  v.  Bennett  1  C.  C.  E.  1. 

108.  If  the  power  is  recorded  in  the  book  for  the  registry  of  mort>- 
gages,  it  is  a  sufficient  compliance  with  the  statnte.  Ibid.  Recording 
the  mere  power  at'  length  is  sufficient.  Ibid.  But  if  the  power  has 
not  been  recorded  before  a  sale  by  the  mortgagee  under  it,  the  mort- 
gagor cannot  object  to  the  validity  of  the  sale ;  for  the  recording  of  the 
power  is  for  the  benefit  of  the  purchaser.    Ibid. 

109.  After  a  mortgagor,  or  his  heir,  has  lain  by  sixteen  years,  he 
shall  not  be  allowed  to  question  the  regularity  of  a  notice  of  sale  under 
a  power.  Ibid.  See  slsOf  Demarest  v.  fVynkoopf  3  J.  C.  R.  145, 
146.  Nor,  after  such  a  lapse  of  time,  will  the  mortgagor  be  permitted 
to  redeem,  on  the  ground,  that  the  mortgagee  has  purchased  the  pro- 
perty at  the  sale,  under  the  power.     Ibid. 

1 10.  A  power  of  sale  contained  in  a  mortgage  of  land  in  this  state  to 
a  person  residing  in  another  State,  may  be  lawfully  executed  by  an  ad- 
ministrator appointed  in  another  State,  where  the  mortgagee  died  ;  it 
being  a  special  authority  derived  from  the  mortgagor,  not  from  the 
Court  of  another  State.  Doolittle  v.  Lewis,  7  J.  C.  R.  45.  See  tit 
PowfiR. 

HI.  Where  the  statute  directs  the  advertisement  for  the  sale  of 
mortgaged  premises  under  a  power,  to  be  published  '^once^  a  wegek  finr 
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iix  sQccessive  months/'  fcmar,  nol  cakucbur  mmithf^  are 
Siackhouse  v.  Halsey^SJ,  C.  R  74. 

112.  A  sale  ofntortgaged  premises  at  poblic  awetiao,  by  aaurTmng 
execotor  of  a  mortgagee,  under  a  power,  pursuant  to  the  ««atate,  m  m. 
complete  bar  to  the  equity  of  redemption.  Demaresi  v.  Wynhmjf^  9 
J.  C.  R.  129.     S.  P.  Doolitile  v.  Lewis,  7  J.  C.  R.  46. 

1 13.  A  deed  executed  to  the  purchaser,  at  sach  sale^  nimiHem  ytaiv 
after  the  sale,  was  held  to  be  good,  by  relation,  there  being  no  inter- 
vening right.     Ibid. 

114.  And  the  Court  will,  after  a  lapse  of  so  many  years,  presume 
that  a  deed  was  given  at  the  time  of  sale,  when  it,  ought  to  have  been 
done,  and  was  lost,  and  that  the  deed  produced  was,  afterwaids^ 
{^▼en,  for  greater  caution.     Ibid. 

1]6.  Where  the  statute  makes  no  ekceplion,  the  Coart  wiH  naki 
none,  in  favour  of  infants,  but  their  equity  of  redemption  is  barred  bj 
a  regular  sale  under  the  power.     Ibid. 

116.  Where  a  second  mortgagee  was  prdceeding  to  sell  the  mort- 
gaged premises,  under  a  power  of  sale,  the  Court,  as  the  rights  of  an 
infant  were  concerned,  and  it  appearing  to  be  for  tbe  interest  of  all 
parties,  ordered  the  sale  to  be  stayed,  and  that  it  should  be  under  the 
direction  of  a  Master,  associated  with  the  mortgagee,  on  giving  a 
further  notice  of  the  sale  for  six  weeks;  and  that  no  moreof  ibe  pre* 
mises  should  be  sold  than  would  be  sufficient  to  pay  the  amount  doe  M 
the  mortgage,  to  be  computed  by  the  Master ;  provided,  that  the  sale 
of  a  part  could  be  made  without  prejudice.  Van  Bergen  v.  DemareUf 
4  J.  C.  R.  37. 

117.  Proceedings  of  the  mortgagee  under  a  power  to  sell,  wifl  not 
be  suspended  or  delayed,  until  the  several  owners  of  the  equity  of  re- 
demption, in  different  proportions,  have  settled  the  rateable  proportiea 
which  each  is  to  contribute  towards  the  redemption.  Brinekerkpjf  ^. 
Lansing,  4  J.  C.  R.  65.  But  if  they  pay  into  Court  the  mortgaged 
debt,  intei'est,  and  costs,  the  suit  may. be  retained  for  a  reasonable  tim^ 
to  enable  them  to  proceed  against  one  of  the  defendants,  who  had  an 
interest  in  the  equity  of  the  redemption,  to  compel  Mm  to  centriboie  hfa 
proportion  of  such  debt  and  interest.     Ibid. 

1 18.  On  a  bill  charging  usury,  an  injunction  was  granted  to  stay 
the  proceedings  under  a  power  of  sale,  on  payment  of  tbe  oo«t8,  atid 
die  plaintiff  paying  into  Court  the  amount  reported  by  a  Mador^  m 
be  due  on  the  mortgage.     Hine  v.  Handy,  1  J.  C.  R.  6. 

1 1 9.  Where  the  advertisement  of  a  sale  vnder  a  power  coatahed  4b« 
mortgage,  states  a  false  assertion,  as,  that  the  premises  are  to  beeoWftr 
default  as  to  three  mortgages,  when  there  are  only  tW0,  the  third 
gage  hting  on  other  land,  by  which  the  poUte  niay  he  Milled,  W  ] 
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ohaftrt  deterred  from  biddisg,.  the  sale  will  be  irregiikr  aad  void. 
Burnet  v.  Lknnistm,  5  J.  C.  R.  35. 

120.  So,  if  DO  jrfoce  of  sale  is  designated  in  tbe  advertiseineiit,  or  if 
the  mortgagor  was  not  twenty-five  years  of  age  when  he  executed  Ihe 
mortgage,  a^  sale  under  a  pawer^  will  create  no  bar  to  the  ei|aity  of 
rsdeoiptioQ.    Ibid. 

131.  Where  a  sabseqaent  mortgage  or  judgment  creditor  tenders  U| 
the  prior  mortgagee  tbe  foil  amount  of  his  debt  and  interest,  with  epsU 
aftd  charges,  which  such  mortgagee  refuses  to  accept,  unless  another 
debt  due  to  him  from  the  mortgagor,  but  not  charged  on  the  pre-* 
mises,  is  also  paid ;  and  proceeds  to  sell  the  premises  mortgaged* 
under  a  soiper  of  sale,  tbe  sale  is  irregular  and  void.     Ibid. 

[In  Jaeksan  v:'Htnrtf,  10  J.  R.  165,  tbe  Supreme  Ce«rl  said,  tbal 
a  sale  under  a  power  was  equivalent  to  a  foreclosure  and  safe  undar 
a  decree  of  Chancery,  and  could  not  be  defeated  to  the  pr^udiee  of  a 
bona  Jide  purchaser ;  although  this  mortgage  was  given  to  secure  an 
usurious  debt.] 

[Ai  to  mortgages  by  commissioners  of  loanS)  see  tit*  Loiir 
ChrnGiBS.    Mortgage  of  chatl^ ;  see  tit.  PL£0aa.] 


NE  EXEAT  REPUBLICA. 

1.  A  writ  of  ne  exeat  republican  will  not  be  granted  for  a  debt  due 
and  recoverable  by  suit  at  law.  It  is  applicable  only  to  equitable  de- 
mands. Seymour  v.  Hazard^  1  J.  C.  R.  1.  And  it  must  be  not  only 
an  equitable  demand,  but  one  in  the  nature  of  a  debt  actually  due. 
Ibid.     See  Porter  v.  Spencer,  2  J.  C.  R.  169. 

2.  A  writ  of  ne  exeat  will  not  be  granted,  where  the  plaintiff's  de- 
mand is  purely  legal,  or  where  the  defendant  is  an  executor  or  admi- 
nistrator, and  there  is  no  affidavit  that  assets  have  come  to  his  hands. 
Smedberg  v.  Mark,  6  J.  C.  R.  1 38. 

3  Where  a  wife  filed  a  bill,  for  alimony,  &6C.,  against  her  husband, 
and  it  appeared,  that  he  had  abandoned  her,  without  any  support,  and 
threatened  to  leave  the  state,  the  Court,  on  the  petition  of  the  wife, 
granted  a  writ  of  ne  exeat  against  the  husband.  Denton  v.  Denton,  1 
J.  C.  R.  364.  On  such  an  application,  the  affidavit  of  the  wife  is 
admissible,  the  proceeding  \mn%ex parte,  i^nd  tbe  wife,  in  that  respect, 
considered  as  independent  of  her  husband.  Ibid.  And  the  writ  may 
be  gHUMd  prior  to  ihe  decree  for  alimony.    Ibid^ 
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4.  The  Conn  in  marking  a  writ  of  ne  exeat  for  bail^  will  exercise  .a 
sound  discretion,  under  the  circumstances  of  the  case,  having  regard 
to  the  rank  and  situation  of  the  parties,  and  the  property  of  the  hus- 
band.    Ihid. 

6.  In  a  matter  of  aeeaun^  of  which  Chancery  has  jurisdiction,  a  writ 
of  ne  exeat  may  issue,  though  the  plaintiff  has  sued  the  defendant  at 
law,  and  held  him  to  bail ;  and  where  a  defendant,  who  had  been  sued 
at  law,  and  held  to  bail,  was  about  to  depart  the  state  with  kia  baily 
who  had  sold  bis  property,  the  Court,  from  the  necessity  of  the  case, 
and  to  prevent  a  failure  of  justice,  granted  the  writ.  Porter  v.  Spencer^ 
2  J.  C.  R.  169. 

6.  To  entitle  a  party  to  a  writ  of  ne  exeat,  his  debt  or  demand  ranst 
be  satisfactorily  ascertained ;  a  mere  declaration  of  belief  of  the  Ex- 
istence and  amount  of  his  claim,  is  not  sufficient ;  there  must,  also,  be 
a  positive  affidavit  of  a  threat  or  purpose  of  the  party  against  whom 
the  writ  is  prayed,  of  going  abroad ;  and  that  the  debt  would  be  lost, 
or,  at  least,  in  danger,  by  his  departure  from  the  state.  Mattoeki  t» 
TVemoin,  3  J.  C  R.  75.  And  the  affidavit  must  be  positive,  though  it 
be  a  matter  of  account,  as  to  the  indebtedness  of  the  party ;  though  the 
plaintiff  need  not  swear  to  a  precise  sum,  but  only  according  to  his 
belief  as  to  the  amount.  Thome  v.  HaUey^  7  J.  C.  R.  189.  And  if  an 
answer,  in  such  case,  is  put  in  to  the  bill,  though  before  the  time  for 
filing  the  .exceptions  to  it  has  expired,  the  answer  may  be  read  on  a 
motion  to  discharge  the  writ.     Ibid 

7.  It  seemi,  that  a  writ  of  ne  exeat  is  not  granted,  on  petitum  and 
motion  only,  without  a  bill  previously  filed.  Porter  v.  Spencer^  2  J. 
C.  R  169. 

8.  A  writ  of  ne  exeat  may  issue  against  a  foreigner,  or  citizen  of 
another  state,  and  on  demands  arising  abroad ;  but  the  writ  will  be 
discharged,  on  the  defendant's  giving  security  to  abide  the  decree. 
Woodward  v.  Shatzell,  3  J.  C.  R.  412. 

9.  To  sustain  the  application  of  a  writ  for  ne  exeat,  sufficient  equity 
must  appear  on  the  face  of  the  bill :  mere  apprehension  th^  the  de- 
fendant will  misapply  funds  in  his  hands,  or  abuse  his  trust,  is  not 
sufficient.    Ibid. 


NEW  TRIAL. 

1 .  Where  a  Court  of  law  has  refused  a  new  trial,  the  party  will 
not  be  relieved  in  Chancery,  at  least,  upon  the  same  merits,  already  dis- 
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cussed,' and  folly  within  the  jurisdiction  of  the  Court  of  law.    Sunpfon 
V.  Hartj  1  J.  C.  R.  97. 

2.  A  new  trial  will  not  be  granted,  merely  to  give  a  party,  who  bai 
gone  voluntarily  to  trial,  an  opportunity  to  impeach  the  testimony  of 
witnesses,  of  the  object  of  whose  testimony  he  was  appriied  before- 
hand. Woodwarth  v.  Vm  BuMrk,  1  J.  G.  R.  432.  The  party  moit 
show,  at  least,  that  he  has  si^ce  discovered  testimony  oS  which  he  bad 
no  knowledge  before  the  trial.     Ihid. 

3.  Where  the  defendant,  in  an  action  at  law,  had  not  used  due  di- 
ligence in  making  his  defence,  or  in  applying  to  theX!ourt  for  a  disco- 
very, if  necessary  to  aid  him  in  his  defence  at  law,  he  cannot,  after  a 
verdiot  against  him,  obtain  the  aid  of  this  Court  to  have  a  new  trial. 
Barker  v.  EUdna,  i  J.  C  R.  465.  S.  P.  DoJ^e  v.  &Tcng,  2  J.  a 
R.  228.  Foster  v.  Wood,  6  J.  C.  R.  87.  Floyd  v.  Jaytie^  6  J.  C« 
R.  479. 


NUISANCE. 

1.  Chancery  has  jurisdiction  in  the  case  of  a  private  nuisance.  Van 
Bergen  v.  Van  Bergen,  2  J.  C,  R.  272.  S.  P.  Gardner  v.  3ViMtec# 
of  JSTetoburghf  164.  But  it  will  not  give  an  order  to  abate  the  nui- 
sance, until  the  opposite  party  has  been  heard.  Ibid.  Nor  will  the 
Court  interfere  to  prevent  or  remove  a  private  nuisance,  unless  it  has 
been  erected  to  the  annoyance  of  the  right  of  another  long  previoosly 
enjoyed.  Van  Bergen  v.  Van  Bergen,  3  J.  C.  R.  282.  It  mutt  be  a 
case  of  strong  and  imperious  necessity,  or  the  right  previously  esta- 
blished at  law,  before  the  Court  will  lend  its  aidf  Ibid.  [See  Coming 
V.  Lowerie,  6  J.  C.  R.  439.] 

2.  Though  a  person  has  a  right  to  erect  a  mill  on  his  own  groond, 
yet  he^must  so  exercise  that  right  as  not  to  interfere  with  the  existing 
rights  of  others.  Ibid.  [See  J^ewburgh  Turnpike  Company  v.  MU* 
ler,  6  J.  C.  R.  101.] 

3.  If  A.  erects  a  mill,  in  such  a  place,  or  so  near  the  mill  of  B.,  that 
an  artificial  dam,  before  erected  by  B.,  causes  the  water  to  flow  back 
On  A.'s  mill,  ai^d  obstruct  its  movement,  A.  has  no  right  to  complaitiof 
the  dam^of  B.  as  a  nuisance.     Ibid. 

See  tit.  Injunction. 
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PARENT  AND  CHILD. 

1.  Mnatenance  will  be  mttowed  mA  of  the  ca|utal  of  the  la&flA's  es- 
tate, where  the  principal  is  snmll ;  othenriae  it  mttst  be  out  of  the  im^ 
$$ngt.    Mmtter  ^Bottwick,  4  J.  C  R.  100. 

2.  Application  for  in«|iDteDaiiee  may  be  by  petiiun^  withe«t  bilL 
Jbid. 

^  A  parent  nay  he  allowed  to  be  reiariuirsea  oat  of  the  iafiuA 
eslaile,  lor  pm$i  waiotenaace.    Ibid, 

4,  A  AiAer  k  net  entitled,  in  that  relation,  or  as  ginvdaaB  bywrtare, 
te  denaod  the  ooney  of  the  infant  in  ^he  hands  of  an  «iecalor  or  ai* 
mittistrator.  Genet  v.  TaOmrndgCj  i  J.  €.  R.  193.  §FiUkmi  ▼« 
Starriy  6  J.  C.  R.  363. 


PARTITION. 

1.  Chancery  will  net  sasuin  a  billAnr  a  partition,  where  the  tide  is 
denied,  or  is  not  clearly  established ;  but  the  bill  will  be  retained  lo 
give  (be  phMntMT  an  opportvnity  to  establish  hk  title  at  law*  Wilkm 
V.  Wiffcm,!  J.C.  R  111. 

3.  The  owners  of  an  equity  of  redemption,  as  wdl  as  tenants  in  com- 
mon, for  iile,  or  for  years,  may  have  partition  of  their  interest,  as  be- 
tween themselves.  fVotten  v.  Copeland^  7  J  C.  R.  140.  Bat  mort- 
gage and  jadgsoent  creditors  cannot  be  compelled  to  join  in  a  bill  lor  n 
imitition,  nor  can  relief  be  prayed  against  thees,  nor  can  their  rights  be 
affected  by  the  partition.     Ibtd, 

3.  Under  the  act  lor  the  partition  of  lands,  where  the  proceeifings 
are  in  Chancery ^  k  is  not  necessary  for  the  parties  to  execote  mntoal  re- 
kases  to  each  odier,  according  to  the  partition ;  but  the  final  decree  of 
the  Court,  that  such  ''  partition  shall  remain  firm  and  effectual  for 
ever,"  &cc.,  is  sufficient.     Toun^  v  Cooper ^  3  J.  C.  R.  295. 

4.  If  any  doubt  arises  on  a  bOl  for  partition,  as  to  the  extent  of  Ae 
undivided  rights  and  interests  of  the  parties,  the  usual  course  is  to  d»* 
rect  a  reference  to  a  Master  to  inquire  and  report  on  them  ;  for  the  es- 
tate and  interest  of  the  parties  must  be  ascertained  before  a  commission 
is  awarded  to  make  partition.  Phelps  v.  Crreen,  3  J.  C.  R.  300. 
But  where  the  title  is  doubtful,  or  litigated,  it  must  first  be  est^ 
lished  at  law,  before  Chancery  will  interfere.    Ibid.    S.  P.  Co»  v. 
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Smidkf  4  J.  C.  R.  371  •  Bat  where  the  question  arises  upon  an  eqnita- 
Me  title  set  up  by  the  defendants,  Chancery  must  decide  on  the  title. 
Ibid. 

b.  Where  the  plaintiff's  right  to  one  undivided  moiety  was  admit- 
ted by  all  the  defendants  claiming  the  other  moiety,  but  they  differed 
among  themselves  as  to  their  titles  and  interests,  some  of  the  defend- 
ants claiming  the  whole  moiety  in  fee,  and  the  others  claiming  anden- 
joying  separate  portions  of  it,  and  asserting  a  freehold  estate  therein  ; 
the  Court  ordered  partition  to  be  made  between  the  plaintiff  and  all 
the.  defendants  aggregately;  dividing  the  premises  into  two  equal 
moieties,  so  as  to  give  one  moiety  to  the  plaintiff  in  severalty,  leaving 
Ike  other  moiety  to  the  defendants  to  be  divided  between  them,  on  a 
ftinher  application  to  the  Court,  when  their  conflicting  rights  shall 
have  been  established  at  law ;  the  plaintiff,  in  the  mean  time,  to  pay 
his  own  costs  of  suit,  and  the  expenses  of  the  commission,  reserving  the 
question  as  to  the  defendants'  proportion  of  costs  until  such  further 
application.     Ibid. 

6.  Costs  in  partition  in  Chancery,  are  charged  upon  the  parties  re- 
spectively, in  proportion  to  the  value  of  their  respective  rights.     Ibid. 

7.  On  a  bill  for  partition,  the  Court  of  Chancery  being  authorized  by 
the  statjute  to  decree  a  sale  where  a  Court  of  law  are  authorized,  or  where 
die  ends  of  justice  require  it,  may  decide  on  the  necessity  of  a  sale, 
upon  the  report  of  a  Master ,  as  well  as  of  Commissioners;  and  where 
the  Master  reports  that  a  sale  is  necessary.  Commissioners  will  be  ap- 
pouited  to  sell  and  convey.     Thompson  v.  Hardman,  6  J.  C.  R.  436. 


PARTNERSHIP. 

/■• 
[Most  of  the  points  decided  relative  to  partners,  may  be  found  un- 
der the  titles,  Account — Bankrupt — Interest — Judgment — Jurisdiction  ' 
— Judgment — Execution — Shipovmers  ;  but,  for  greater  convenience, 
many  of  them  are  repeated  under  this  title.] 

1.  The  acts  of  a  majority  of  the  partners,  bind  the  firm.  Kirk  v. 
Hodgson  and  others^  3  J.  C.  R.  400. 

2.  The  interest  of  each  partner,  in  the  partnership  property,  is  his 
share  in  the  surplus^  after  a  settlement  of  the  partnership  accounts. 
/ficoll  V.  Muvtfordy  4  J.  C  R.  522.  And  that  interest  alone  is  liable 
to  the  separate  creditors  of  each  partner.  Ibid.  S.  C.  on  Appeal,  20 
J.  R.  611. 

3.  The  assignees  of  a  bankrupt  p^artner,  under  a  separate  commis- 
Voi..  VII.  74 
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sion,  are  tenants  in  common  with  the  solvent  partDer  ;  and  if  they  get 
possession  of  the  partnership  property,  the  solvent  partner  cannot  call 
it  out  of  their  hands.  Murray  v.  Murray,  5  J.  C.  R.  60.  The  sot 
vent  partner,  as  against  his  co-partner,  is  entitled  only  to  his  share  of 
the  surplus,  after  the  debts  are  paid.     Ibid. 

4.  The  solvent  partner  and  the  assignees  of  the  bankrupt  partner 
mnst  join  in  a  suit  at  law.     Ibid, 

5.  A  solvent  partner  is  bound  and  concluded  by  a  decree,  in  a  suit 
brought  by  the  assignees  of  the  bankrupt  partner,  against  trustees,  be 
having  been  made  a  party  to  the  suit,  and  though  he  objected  to  the 
funds  being  paid  to  the  assignees.     Ibid. 

6.  Where  a  creditor  has  separate  judgments  against  each  of  two 
partners,  the  partnership  property  will  be  bound  in  the  same  manner  as 
if  the  amount  of  both  judgments  had  been  included  in  a  joint  judg- 
ment against  both.     Brinckerhoff  v.  Marvin,  5  J.  C.  R.  320. 

7.  The  interest  of  one  partner  in  the  partnership  property  may  be 
taken  and  sold  under  an  execution  at  law,  on  a  judgment  against  faioi 
for  his  separate  debt.     Moody  v.  Payne,  2  J.  C.  R.  548. 

8.  Where,  by  the  articles  of  co-partnership,  the  capital  and  profits 
were  to  remain  during  the  co-partnership,  each  partner  being  at  liber- 
ty to  withdraw  so  much  as  was  necessary  for  bis  private  expenses  : 
Held,  that  neither  had  a  right  to  withdraw  from  the  fund  money  to 
purchase  plate,  carriages,  horses,  he.,  but  only  for  his  family  expen- 
ses, and  education  of  his  children,  &c.  Stoughton  v.  Lynch,  1  J.  C. 
R.  467.  Nor  can  a  partner,  living  in  his  own  house,  charge  the  con- 
cern with  the  rent.     Ibid, 

9.  A  partner  withdrawing  or  using  the  joint  fund,  for  his  private 
trade  or  speculations,  must  account  for  it,  not  only  with  interest,  but 
for  the  profits  he  has  made.     Ibid, 

10.  The  stockholders  of  the  J^Torih  River  Steam-Boat  Company  are 
not  a  co-partnership,  but  are  tenants  in  common  of  the  property  and 
franchises  of  the  company.     Livingston  v.  Lynch,  4  J.  C.  R.  673. 

11.  Though  the  part  owners  of  a  ship,  generally  speaking,  are  te- 
nants in  common,  and  not  partners  or  joint  tenants,  yet,  it  seems,  there 
may  be  a  special  partnership  in  the  ship,  as  well  as  the  cargo,  in  re- 
gard  to  a  particular  adventure,  and  the  proceeds  arising  from  the  sale 
of  them,  and  the  profits  of  the  adventure.  Mumford  v.  JV»coB,oa  Ap- 
peal, 20  J.  R.  611.     Contra,  S.  C.  4  J.  C.  R.  622. 

12.  Owners  of  freight  and  cargo  are  partners.  Ibid.  See  tit. 
Ships  and  Shipowners. 

13.  Partners  are  not  entitled  to  charge  each  other  for  services  ren- 
dered in  the  care  and  management  of  tlie  joint  property,  unless  there  is 
^  special  agreement  to  that  effect.     Franklin  v.  Robinson,  1  J.  C.  R. 
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158.  S.  P.  Bradford  v.  Kimberly,  3  J.  C.  R.  431 .  But  if  one  part- 
ner or  part  owner  is  appointed  an  agent  for  a  special  purpose,  in  re- 
lation to  their  joint  concern,  he  is  entitled  to  all  the  rights  and  privi- 
leges of  a  factor  or  agent  in  relation  to  the  subject  of  such  agency. 

14.  A  partner  who  goes  abroad,  on  his  own  private  affairs,  is  not 
entitled  to  charge  his  expenses  to  the  co-partnership.  Mumford  v. 
Murray,  6  J.  C.  R.  1. 

15.  Where  one  partner  wrongfully  kept  his  co-partner  ignorant  of 
his  rights  to  moneys  recovered  in  the  partnei  ship's  name  abroad,  he 
was  held  accountable  for  the  whole  amount  of  the  interest  of  his  co- 
partner, who,  being  ignorant  of  the  facts,  had  joined  in  a  release  of  a 
co-trustee,  into  whose  hands  a  part  of  the  money  had  been  suffered  to 
pass.     Ibid. 

16.  Chancery  gives  relief  against  the  representatives  of  a  deceased 
partner,  who  has  left  assets^  if  the  surviving  partner  is  insolvent ;  and 
the  defendants  cannot  object  to  a  want  of  diligence  in  the  creditor,  in 
not  prosecuting  the  surviving  partner  before  his  insolvency.  Hamers^ 
ley  v.  Lambert^  2  J.  C.  R.  508.  For  the  debt  being  joint  and  several, 
the  oisett  of  the  deceased  partner  remain  liable  until  the  debt  is  paid. 
Ibid. 

17.  Copartners  are  not  chargeable,  as  against  each  other,  with  com- 
pound interest,  unless  where  one  of  them  -speculates  with  partnership 
money  for  his  own  profit,  and  refus<i|  to  disclose  the  profits.  Siough- 
ton  V.  Lynch,  2  J.  C.  R.  209.  \ 

18.  In  stating  an  account  between  partners,  the  true  dates,  as  fur- 
nished by  the  books  themselves,  ought  to  be  assumed.  Ibid,  And 
the  period  of  the  dissolution  of  the  partnership  is  the  proper  time  to 
make  a  rest  and  adjust  the  balance  of  the  account,  and  the  partner 
against  whom  it  is  found  is  chargeable  with  interest  on  such  balance. 
Ibid. 

19.  An  action  o{  account  lies  at  law  by  one  partner  against  his  co- 
partner.    Duncan  v.  Lyon,  3  J.  C.  R.  351. 

20.  So,  covenant  lies  where  the  articles  contain  a  covenant  to  ac- 
count.    Ibid. 

21.  And  assumpsit  will  lie  on  a  promise  in  writing,  by  one  partner, 
to  take  part  of  the  goods  bought,  in  which  they  were  to  be  equally 
concerned  as  to  profit  and  loss.     Ibid. 

22.  The  Court  may  appoint  a  person  to  carry  on  the  trade  of  an 
infant  partner.     Thompson  v.  Brown,  4  J.  C.  R.  619. 

23.  Where  a  creditor  recovers  judgment  at  law  against  partners,  and 
afterwards  discovers  that  there  was  a  secret  or  dormant  partner, 
Chancery  has  no  jurisdiction  to  afford  him  relief  against  such  dormant 
partner.    Penny  v.  Martin,  4  J.  C.  R.  566. 
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24.  Where  two  persons  are  joint  owners  or  proprietors  of  a  patent 
right  or  privilege,  one  of  them  is  not,  on  that  ground  merely,  respon*- 
sible  for  any  special  contract  entered  intf>  by  the  other,  not  connected 
with  the  enjoyment  and  exercise  of  their  covenant  right  or  priTiVege. 
Lawrence  v.  Dale,  3  J.  C.  R.  23.     S.  C.  on  Appeal,  17  J.  R.  437. 

25.  A  bona  fide  assignment  by  one  of  several  partners,  of  all  bis  in- 
terest in  the  co-partnership  stock,  be.,  ip$o  facia  dissolves  the  co-part«> 
nership,  though  one  of  the  articles  expressly  provided  thst  the  co-part- 
nership was  to  continue,  until  two  of  the  contracting  parties  should  de- 
mand a  dissolution,  and  the  other  partners  were  desirous  to  have  it  con- 
tinue, notwithstanding  the  assignment.  Marquand  v.  The  Mew-York 
Manufacturing  Company,  on  Appeal,  17  J.  R.  525. 

26.  The  assignee  of  the  partner,  in  such  case,  is  entitled  to  an  account 
of  the  profits  of  the  concern,  and  to  the  share  of  the  assignor.  Ibid.  And 
where  an  tnt^en/ory  had  been  taken  of  the  co-partnership  stock,  by  mu- 
tual consent,  six  months  after  the  assignment,  and  the  other  partners 
refused  to  deliver  the  share  claimed  by  the  assignee  of  their  co-part- 
ner, the  inventory  was  taken  as  the  true  valuation,  though  if  the  stock 
had  been  sold  at  public, or  private  sale,  the  value  might  have  been  less^ 
and  the  value  of  such  stock  had,  in  fact,  fallen  between  the  time  of  ta- 
king the  inventory,  and  taking  the  account  before  the  Master.     Ibid. 

27.  One  partner  or  member  of  an  association  cannot  execute  a  deed 
or  writing  under  seal,  so  as- to  bind  the  others,  without  an  express  au- 
thority for  that  purpose  ;  and  if  he  does  so,  he  makes  himself  person- 
ally responsible ;  but  such  authority  may  be  by  parol^  and  if  6ho?m, 
or  if  the  other  partners  or  associates  have,  by  their  subsequent  acts,  ra- 
tified the  contract,  they  will  be  equally  responsible,  and  bound  to  con- 
tribute rateably  to  any  damages  which  may  be  recovered  at  law  against 
the  partner  or  associate  who  executed  the  contract.  Skinner  v.  Daf' 
ton,  on  Appeal,  19  J,  R.  613.  S.  C.  2  J.  C.  R.  526.  13  J.  R.  307. 
5  J.  C.  R.  351.  17  J.  R.  357.  And  an  injunction  against  proceed- 
ing on  the  suit  at  law  against  the  individual  partner,  on  such  contract, 
was  continued,  until  the  amount  of  such  contribution  was  ascertained  ; 
and  the  deficiency  only,  after  the  proceeds  of  the  clear  estate  of  the 
company  had  been  applied  towards  the  payment  of  the  damages,  should 
be  levied  under  the  judgment  and  execution  at  law.  S.  C.  on  Appeal, 
19  J.  R.  513. 

See  further,  Agreement. 
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PATENT, 

The  patent  to  WUliam  NieoU,  of  the  4th  of  June,  1688,  for  certain 
islands,  on  the  south  side  of  Lang-hland,  does  not  extend  to  Cap-tree 
hland,  Oak  Island,  and  Grtus  Island.  Mcoll  v.  Trustees  of  Hunting- 
Um^  I  J.  C.  R.  i66. 


PLEADINGS. 

L  Of  pleadings  in  Chancery^  generally. 
U.  Of  the  parties 

III.  BUI. 

IV.  Demurrer. 
V.  Plea. 

VI.  Answer  and  disclaimer. 
VII.  Replicaii(m  and  issue 


I.  Pleadings  generally. 

1.  Pleadings  should  consist  of  averments  or  allegations  of  facts,  sta- 
ted with  as  much  brevity  and  precision  as  possible,  not  of  inference  or 
argument.     Hood  v.  Inman,  4  J.  C.  R.  437. 

2.  Impertinence  in  pleading  consists  in  setting  forth  what  is  not  ne- 
cessary to  be  set  forth  ;  as,  stuffing  them  with  useless  recitals,  and  long 
digressions  about  immaterial  matters.     Ibid. 

3.  Generally,  the  bill  and  answer  ought  not  to  set  forth  deeds,  in 
haee  verba,  but  so  much  of  them  only,  as  is  material  to  the  point  in 
question  ;  nor  ought  they  to  be  argumentative  or  rhetorical.     Ibid. 

[As  to  pleadings  in  Chancery,  see  '*  A  treatise  on  pleadings  in  the 
Court  of  Chancery  by  English  bill,'*  by  John  Mitford,  Esq.,  now 
Lord  Redesdale,  2d  edition,  1787.  '^  A  treatise  on  pleading  on  the 
equity  side  of  the  High  Court  of  Chancery,''  by  George  Cooper,  first 
published  in  1809."  "  WTyar^'^  Practical  Register  in  Chancery."  Har- 
rison^s  Chancery  Practice,  Vol-  L] 
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II.  Parties. 

4.  AH  persons  materially  interested  must  be  made  parties  to  the 
suit.     Ukkock  v.  Scribner^  on  Appeal,  3  J.  C.  311. 

6.  The  general  rule  requiring  all  persons  interested  to  be  made  par- 
ties to  the  suit,  is  confined  to  the  parties  to  the  interest  involved  in  the 
issue,  and  who  must  necessarily  be  afiected  by  the  decree.  It  is  a  role 
of  convenience  merely,  and  may  be  dispensed  with  when  it  becomes 
extremely  difficult  or  inconvenient.  Wendell  v.  Van  Rensielaer^  1  J. 
C.  R.  349.  S,  P.  Wiser  v.  Blaehly,  1  J.  C.  R.  437.  S.  P.  Exeeu- 
tars  of  Brasher  v.  Van  Cortlandt,  2  J.  C.  R.  246—247. 

6.  A  person  against  whom  process  is  not  prayed,  is  not  a  party  to 
«  bill.     Brasher's  Executors  v.  Van  Cortlandt,  2  J.  C.  R.  245. 

7.  A  creditor,  filing  a  bill  against  an  executor^  cannot  make  a  debt- 
or of  the  testator  a  party,  eicept  where  the  executor  is  insolvent,  or 
there  is  collusion  between  the  executor  and  debtor,  or  in  some  other 
special  case.     Long  v.  Majestre,  I  J.  C.  R.  305. 

B.  The  assignees  of  an  insolvent,  who  had  obtained  his  discharge, 
must  be  made  parties  to  a  bill  filed  to  enforce  the  execution  of  an 
agreement  or  trust,  relative  to  his  estate,  existing  prior  to  his  assign- 
ment. Moran  v.  Hays,  1  J.  C.  R.  339.  See  also,  Sells  v.  Adminis- 
trators'ofHubbelj  2  J.  C.  R.  394. 

9.  Where  a  party  becomes  insolvent,  pending  the  suit,  his  assignees 
must  be  made  parties  before  the  cause  can  be  heard.  Deas  v.  Thome, 
on  Appeal,  3.  J.  R.  543. 

10.  Where  some  of  the  plaintiffs  became  insolvent,  on  a  bill  of  re- 
vivor, their  assignees  were  made  defendants,  and  it  was  objected,  at  the 
hearing,  that  they  ought  to  have  been  made  plaintiffs :  Held,  that 
they  could  not  be  made  plaintiffs  against  their  consent ;  and  having 
answered  as  defendants,  the  Court  might  infer  their  refusal  to  be  plain- 
tiffs, and  being  before  the  Court  as  parties,  it  was  sufficient.  Osgood 
V.  Franklin,  2  3.  C.  R.  1. 

11.  An  incumbrancer  pendente  lite,  need  not  be  made  a  party  to  a 
suit  to  foreclose  a  mortgage.  Cook  v.  Mancius,  5  J.  C.  R.  89.  For 
the  Court  does  not  take  notice  of  a  purchaser  of  the  subject  matter, 
pending  the  suit.     Ibid. 

12.  Individual  members  of  a  corporation  may  be  called  upon  to  an- 
swer to  a  bill  of  discovery,  under  oath;  but  in  such  cr.?e,  the  individa- 
als  must  be  named  as  defendants  in  the  bill.  Brumly  v.  West-Chester 
Manufacturing  Society,  1  J.  C.  R.  366. 

13.  But  where  a  bill  was  filed  against  a  corporation  generally,  who 
put  in  an  answer,  under  their  corporate  seal,  the  Court  refused,  on  mo- 
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tioD)  to  order  cof  tain  officers  of  the  corporation  to  make  oath  to  socb 
answer.     Ibid. 

14.  A  creditor  or  legatee  of  the  personal  estate,  need  only  make 
the  personal  representatives  of  the  debtor  parties  to  the  suit ;  and,  in 
oiany  cases,  where  it  would  be  attended  with  extreme  difficulty,  or  very 
great  inconvenience,  the  general  rule  may  be  dispensed  with.  JViser 
V.  BlqcUy,  I  J.  C.  R.  437. 

1 5.  But  on  a  bill  against  the  executors  of  a  guardian,  for  a  breach 
of  trust,  the  testator  having,  by  his  will,  made  the  timber  on  his  land 
tf^^e^for  the  payment  of  his  debts  :  Held^  that  the  devisee  of  the  real 
estate  ought  to  be  made  a  party,  as  the  whole  estate  might  become  re- 
sponsible to  the  plaintiff.     Ibid. 

16.  The  parties  can  be  known  only  in  the  characters  in  which  they 
are  brought  before  the  Court ;  therefore,  if  a  bill  of  revivor  states  the 
plaintiffs  to  be  heirs  and  devisees  of  the  party  deceased,  though  some 
of  them,  in  fact,  are  executors,  they  can  only  be  taken  notice  of  as  heirs 
or  devisees,  and  not  as  executors,     Travis  v.  Waters^  1  J.  C.  R.  86. 

17.  Where  real  estate  had  been  purchased  by  a  joint  fund,  raised  by 
subscription  of  above  250  shares,  or  subscribers,  and  the  property  con* 
veyed  to  A.,B.,Sz,C.,  as  trustees  ;  on  a  bill  for  the  foreclosure  and  sale 
of  the  property  under  a  mortgage  made  by  the  trustees^  it  is  not  ne- 
cessary that  the  subscribers  or  stockholders  should  be  made  parties  ; 
the  trustees  sufficiently  representing  all  the  interests  concerned,  for  that 
purpose.     Van  Vechten  v.  Terry,  2  J.  C.  R.  197. 

18.  A  mere  nominal  trustee  cannot  bring  a  suit  in  his  own  name ; 
but  the  cestui  que  trust  must  be  joined.  Malin  v.  Malin^  2  J.  C.  R.  238. 
And  the  objection  may  be  taken  at  the  hearing.     Ibid. 

19.  If  a  person  has  religious  scruples  against  being  a  party  to  asait, 
he  may,  it  ^eemi,  sue  by  his  prochein  amy.     Ibid. 

20.  A  lunatic  himself,  need  not  be  made  a  party  to  a  suit  by  a  cre- 
ditor againsthis  committee^  for  the  payment  of  a  debt.  Brasher^s  Rxy 
ecutors  v.  Van  Cortlandt^  2  J.  C.  R.  245.  401.  Nor  need  he  be  a 
party  to  a  bill  filed  by  his  committee  to  set  aside  an  act  done  by  him, 
under  mental  imbecility.     Ortley  v.  Messere,  7  J.  C.  K.  139. 

21.  One  creditor  may  file  a  bill,  in  behalf  of  himself  and  all  the 
other  creditors.     Hendricks  v.  Franklin^  2  J.  C  R.  283. 

22.  Where  one  judgment  creditor  filed  a  bill  for  himself  alone,  it 
was  sustained,  it  not  appearing  that  therie  were  any  other  creditors,  or 
if  there  were,  there  was  reason  to  believe  that  their  judgments  were 
satisfied ;  or  if  not  satisfied,  that  they  had  not  taken  any  steps  at  law 
to  enforce  payment  by  execution  ;  and,  at  any  rate,  all  parties  concern- 
ed in  such  judgment  were  before  the  Court.     Ibid. 

23.  On  a  bill  to  redeem  a  mortgage,  the  assignees  of  the  mortgagee, 
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and  porcbasers  under  him,  mast  be  made  parties.  lE^ck  v.  ScrAner, 
on  Appeal,  3  J.  C.  31 1 .  So,  where  A.,  as  collateral  security  for  a  debt 
due  B.,  indorsed  to  him  the  note  of  C,  and  delivered  to  him  a  mortgage 
given  by  C,  to  secure  it ;  on  a  bill  filed  by  B.  against  C.  to  foreclose  it, 
and  9ale  of  the  mortgage,  A.  ought  to  be  made  a  party.  Johnson  ▼•  Hwtf 
on  Appeal,  3  J.  C.  322.  But  where  there  is  an  absolute  assignment  of  a 
mortgage,  the  mortgagee  need  not  be  a  party,  either  to  a  bill  for  a  foreclo- 
lore  and  sale,  or  to  a  bill  by  the  mortgagor  to  redeem ;  for  the  assignee, 
standing  in  the  place  of  the  mortgagee,  may  be  decreed  to  convey. 
Whitmeyv.  M^Kmney,  7  J.  C.  R.  144  Nor  does  the  circumstance  that 
the  mortgagee  took  possession  of  the  premises,  and  received  the  rents 
and  profits,  before  the  assignment,  render  it  necessary  to  make  bim  a 
party.     Ibid, 

24.  To  a  bill  for  the  foreclosure  and  sale  of  mortgaged  premises, 
all  incumbrancers,  or  persons  having  an  interest  existing  at  the  com- 
mencement of  the  suit,  subsequent^  as  well  as  prior  in  date  to  the  plain- 
tiff's mortgage,  must  be  made  parties,  otherwise  they  will  not  be  bound 
by  the  decree.  Haines  v.  Beaeh^  3  J.  C.  R.  459.  S.  P.  Emwwrth 
V.  Lamberiy  4  J.  C.  R.  605. 

25.  On  a  bill  to  foreclose  a  mortgage,  the  mortgagor,  whose  eqaitjr 
of  redemption  has  been  sold  under  an  execution  at  taw,  must  be  made 
a  party,  as,  by  the  statute,  (sess.  43.  ch.  124.)  he  has  one  year  after  the 
sale,  to  redeem  the  land  firom  the  purchaser.  HaUock  v.  SmiA,  4  J. 
C.  R.  649. 

26.  On  a  bill  for  the  foreclosure  and  sale  of  a  mortgage,  it  appear- 
ed, that  the  defendants  were  owners  of  two  fifths  only  of  the  premises, 
under  the  will  of  their  father,  and  that  there  were  legacies  given  to  other 
persons  charged  on  the  mortgaged  premises :  ITeU,  that  the  legatees 
ought  to  be  parties  to  the  suit,  for  the  security  of  the  purchaser,  and 
to  prevent  injury  to  the  rigfau  of  the  mortgagors.  JitOaum  v.  TefJkSf 
6  J.  C.  R.  450. 

27.  Creditors  and  legatees  are  exceptions  to  the  general  rule,  that 
all  persons  interested  in  the  fund  must  be  made  parties.  Broym  ▼• 
Rickets^  3  J.  C.  R;  553.  For  one  creditor  or  legatee  may  sue  in  behalf 
of  himself  and  the  rest,  and  the  others  may  come  in  under  the  decree* 
Ibid.  As,  where  there  are  several  legacies  given,  which  are  to  be  increas* 
ed  or  diminished,  as  the  estate  should  increase  or  diminish,  one  lega- 
tee may  file  a  bill  in  behalf  of  himself  and  the  others  who  may  choose 
to  come  in ;  but  if  the  bill  is  for  a  residue  of  the  estate,  all  tlie  renAurrjf 
legatees  must  be  made  parties.  Ibid.  S.  P.  Davoue  v.  Fanning,  4 
J.  C.  R.  199. 

28.  A  plaintiff  cannot  sue  as  administrator,  without  taking  letters  of 
administration ;  it  is  not  essential  that  it  should  be  done  before  filing 
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tbe  bin,  bat  letters  of  acliDHiUtration  may  be  taken  out,  at  any  time 
before  the  hearing,  and  the  fact  may  be  charged  by  way  of  supple- 
ment or  amendment  to  the  bill  Ooodriek  v.  Pendleton^  4  J.  C.  R. 
549. 

39.  Where  the  objection  of  a  want  of  parties  is  made  oat  of  season, 
the  plaintiff,  instead  of  amending  the  original  bill,  may  file  a  supple- 
mefUal  bill  merely  to  bring  in  the  parties  wanted  ;  and  the  defendants 
in  the  original  bill  need  not,  in  such  case,  be  made  parties  to  the  sup- 
plemental bill.  Emtoortk  v.  Ijambertj  4  J.  C.  R.  605.  S.  P. 
MGoton  V.  Terks,  6  J.  C.  R.  450. 

30«  Where,  to  a  bill  against  an  administrator,  charging  fraud,  the 
defendant,  in  his  plea,  alleged  that  all  the  acts  done  in  relation  to  the 
estate  of  the  intestate,  were  done  by  hitn  and  V.  jointly,  as  co-admi- 
niatrators,  to  which  there  was  no  replication  :  Held^  that  V.,  the  co- 
administrator, ought  to  have  been  made  a  party.  Bregaw  v.  Claw,  4 
J.  C.  K.  116. 

31.  A  foreign  corporation,  or  incorporated  bank  of  another  State, 
may  sue  here  in  their  corporate  name,  and  file  a  bill  for  the  sale  of  land, 
andtr  a  mortgage  given  to  it,  to  secure  money  lent.  Silver  Lake 
Sank  V.  Jiarth,  4  J.  C.  R.  »70. 

32.  Where  a  trustee  and  his  ee$iui  que  trust  file  a  bill  as  plaintiffs, 
And  pending  the  suit,  the  cestui  que  trust  assigns  his  interest  to  ano- 
ther, it  ii  do  olgection,  at  the  hearing,  that  the  assignee  was  not  made  a 
party.     Cook  v.  Mandus,  5  J.  C.  R.  89. 

^.  In  a  suit  by  a  husband  for  the  wife's  distributive  share,  the  wife 
must  be  a  party.    Schuyler  v.  Hoyle,  6  J.  C.  R.  196. 

34.  After  a  lapse  of  twenty  years,  a  defendant,  who  was  a  trustee 
for  himself,  and  such  other  creditors  of  the  assignor  as  should  come 
in  and  execute  the  deed,  cannot  object,  on  a  bill  filed  against  him, 
for  an  account,  that  the  other  cestui  que  trusts  were  not  made  parties. 
Muvrfard  v.  Murray,  6  J.  C.  R.  1 . 

35.  Different  judgment  creditors  may  unite  in  one  bill  for  discovery 
and  account,  the  object  of  which  is  to  set  aside  impediments  to  their 
remedies  at  Uw,  created  by  the  fraud  of  their  common  debtor ;  and  to 
bave  his  estate  distributed  among  them,  according  to  the  priority  of 
their  respective  liens,  or  rateably,  as  the  case  might  be.  Brinckerhoff 
V.  Brown,  6  J.  C.R.  139. 

36.  A  bill  may  be  filed  against  several  persons,  relative  to  matters  of 
the  same  nature,  forming  a  connected  series  of  acts,  all  intended  to  de- 
firaud  and  injure  the  plaintiffs,  and  in  which  all  the  defendants  were, 
more  or  less,  concerned,  though  not  jointly  m  each  act.    Ibid. 

37.  Where  the  party  in  whom  the  fee  resides  is  dead,  a  conveyance 
will  not  be  directed,  unless  his  heirs  are  made  parties.  Dale  v.  Boose- 
9dt,  6  J.  C.  R.  256. 

vot-vn-  r5 
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38.  The  heirs  of  an  intestate,  who  had  made  a  contract  for  the  pur- 
chase of  land,  which  his  administrators  assigned  to  the  defendants,  are 
proper  parties  to  a  bill  filed  for  the  specific  performance  of  the  con- 
tract.    Champion  v.  Brown,  6  J.  C.  R.  398. 

39.  Where  there  are  several  owners  of  difierent  parcels  of  land,  on 
which  a  judgment  is  a  Ken,  and  one  of  them  pays  oflT  the  judgment, 
all  the  persons  interested  in  the  land  bound  by  the  judgment,  must  be 
made  parties,  before  contribution  will  be  decreed  or  enforced  against 
them.     Avery  v.  Patien,  7  J.  C.  R.  211. 


m.  BUI. 

40.  The  substance  of  a  bill  must  contain  ground  for  relief ;  and 
there  must  be  equity  in  the  case,  when  fully  stated  and  correctly  ap- 
plied to  the  proper  parties,  sufficient  to  warrant  a  decree.  Lyon  v. 
Tallmadge,  I  J.  C.R.  188. 

41.  A  bill  by  executors,  stating  that  they  had  been  sued  at  law,  by 
the  defendant,  for  a  debt  pretended  to  be  due  from  the  testator,  of  which 
they  had  no  knowledge,  and  which  they  had  strong  ground  to  be- 
lieve was  unjust,  and  that  they  could  not  safely  proceed  to  a  trial 
without  a  discovery,  and  praying  for  an  injunction  and  discovery,  is 
what  is  called  a  fishing  hill,  and  does  not  entitle  the  plaintiffs-  to  an 
injunction  or  discovery,  ^ewkirk  v.  fVilletj  2  J.  C.  413.  S.  C.  2  C. 
C.E.  296. 

42.  The  general  interrogatory  or  requisition  in  the  bill,  ^*  that  the 
defendant  may  full  answer  make  to  all  and  singular  the  premises, 
fully  and  particularly,  as  though  the  same  were  repeated,  and  he 
specially  interrogated,"  Ssc,  is  sufficient,  and  entitles  the  plaintiff  to  a  foil 
disclosure  of  the  whole  subject  matter  of  the  bill,  equally,  as  if  be  bad 
special!}'  interrogated  the  defendant  to  every  fact  stated  in  the  bill. 
Methodist  Episcopal  Church  v.  Jaques,  1  J.  C.  R.  65. 

43.  If  a  bill,  besides  the  usual  prayer  for  general  relief,  contains  a 
prayer  for  specific  relief,  the  plaintiff  is  entitled  to  other  specific  relief^ 
so  far  as  it  is  consistent  with  the  case  stated  in  the  bill.  Wilkin  v. 
Wilkin,  1  J.  C.  R.  1 11.  No  relief  can  be  granted  under  the  general 
prayer,  which  is  of  a  nature  distinct  from  and  independent  of  the  special 
relief  prayed  for.   Franklin  v.  Osgood,  on  Appeal,  14  J.  R.  527. 

44.  A  bill  of  diMOvery,  for  matters  material  to  the  defence  of  the 
plaintiff  in  a  suit  at  law  against  him,  must  state  the  nature  of  that 
defence.  M'Iniyre  v.  Mancius,  3  J.  C.  R.  45.  S.  C.  on  Ap- 
peal, 16  J.  R.  592.  It  ought  to  state  enough  to  enable  the  Court  to 
see  that  the  ends  of  justice  required  its  interposition ;  and  the  facts 
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sought  to  be  discovered  shoold  be  so  far  stated  as  to  show  their  perti- 
nency and  relevancy.     Ibid. 

45.  A  bill  of  interpleader  may  be  filed,  though  the  party  has  not- 
been  sued  at  law,  or  has  been  sued  by  one  only  of  the  conflicting 
claimants^  or  though  the  claim  of  one  of  the  defendants  is  actionable  at 
law,  and  that  of  the  other  in  equity.  Richards  v.  Salter ^  6  J.  C.  R.  445. 

46.  On  a  bill  of  interpleader,  the  right  may  be  decided  in  favour  of 
one  defendant  against  the  other ;  and  if  one  defendant  establishes  a 
title,  and  the  other  makes  default.  Chancery  will  decree  payment  to  the 
one,  and  award  a  perpetual  injunction  as  to  the  other.     J  bid. 

47.  Where  one  of  the  defendants  was  entitled  to  the  fund  which  had 
been  paid  into  Court  by  the  plaintifl*,  on  obtaining  an  injunction 
against  a  suit  at  law,  the  other  defendant,  who,  by  setting  up  a  ground- 
less claim,  had  compelled  the  plaintifi'to  resort  to  a  bill  of  interpleader, 
was  ordered  to  pay  the  costs  of  the  other  defendant,  whose  claim  was 
established  ;  and  also  the  costs  of  the  plaintifl'in  Chancery.     Ibid. 

48.  And  where  the  plaintiff  had  offered  to  pay  the  demand,  on 
being  indemnified,  and  that  being  refused,  filed  his  bill  of  interpleader, 
with  reasonable  diligence,  he  was  not  charged  with  interest  on  the 
money.    Ibid. 

49.  AAer  a  verdict  at  law,  the  party  comes  too  late  with  a  hill  for 
discovery.     Duncan  v.  Lyon^  3  J.  C.  R.  351. 

50.  A  bill  filed  solely  to  correct  a  mistcJce  in  a  contract,  will  not  be 
retained,  on  the  ground  that  there  is  money  due  on  the  contract. 
Getman^s  Executors  v.  Beardsleyj  2  3.  C.  R.  274. 

51.  If  relief,  as  well  as  discovery^  is  prayed  for,  on  the  ground  of  a 
lost  deed,  there  must  be  an  affidavit  of  the  loss.  Livingston  v.  Living- 
siton,  4  J.  C.  R.  294.  If  a  bil^  for  discovery  and  relief  be  good  as  to 
the  discovery,  a  general  demurrer  to  the  whole  is  bad.     Ibid. 

52.  If  a  bill  seeks  discovery  in  aid  of  the  jurisdiction  of  a  Court  of 
law,  it  must  appear  that  such  aid  is  necessary,  and  the  discovery 
material  to  the  defence ;  for  if  the  facts  depend  on  the  testimony  of 
witnesses,  and  the  Court  of  law  can  compel  their  attendance.  Chancery 
will  not  interfere.  Gelston  v.  Hoyt^  1  J.  C.  R.  543.  It  seems,  that 
Chancery  will  not  sustain  a  bill  for  discovery  and  injunction,  merely 
to  enable  the  party  to  procure  such  admissions  by  the  adverse  party 
as  might  be  used  in  mitigation  of  damages  in  an  action  of  trespass. 
Ibid. 

53.  A  bill  for  discovery,  in  aid  of  a  cause  before  a  Surrogate, 
brought  for  an  account  and  distribution  of  the  intestate's  estate,  must 
charge  certain  facts,  within  the  knowledge  of  the  defendant,  the  disclo- 
sure of  which  is  material  and  necessary  to  the  party's  defence  in  that 
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C<»iirt|  and  that  he  has  no  means  of  showing  the  facts,  mthoat  such 
discovery.  Seymour  v.  SeymouVy  4  J.  C.  R.  4i09.  Bot,  it  seensylhat 
where  the  bill  is  for  discovery  merely,  and  no  iig«naction  asked  for,  i&d 
there  is  a  demurrer  to  the  bill,  the  Court  will  not  exanine  to  nicriy 
as  to  the  materiality  of  the  discovery.     Ibid. 

54.  Where  a  bill  seeks  to  transfer  to  Chancery,  a  matter  properly 
cognizable  in  a  Coart  of  law,  it  must  be  verified  by  oath.  Ijoigki 
V.  Morgan,  on  Appeal,  1  J.  C.  429.  S.  C.  2  C.  C.  E.  344.  Lfptck 
V.  WiUard,  6  J.  C.  R.  346.  So,  to  a  bill  to  perpetmlt  the  tetdmony 
of  witnesses  who  are  aged  or  residing  abroad,  diere  must  be  an  i^ 
dapitf  stating  generally,  the  age,  infirmity,  and  place  of  resldenee  of  the 
witnesses.  LioiMt  y.  Morgan^  on  Appeal,  1  J.  C.  429.  S.  C.  2  CC. 
£.  344.  So,  a  Dill  seeking  to  have  a  title  established,  and  powessioii 
qnieted,  must  be  verified  by  oath.  Ibid.  Bat  a  bill  for  discovery 
merely,  does  not  require  an  affidavit.  Ibid.  An  affidavit  to  an  mi* 
junction  bill,  made  by  one  ^ieveral  plaintiifs,  stating  that  he  bad  be^i 
informed,  and  verily  believed,  and  hoped  to  prove,  that  the  deeds  in 
question  did  exist,  and  were  lost  or  destroyed  in  the  manner  nentioned 
in  the  bill,  is  sufficient.  Le  Roy  v.  Veederj  on  Appeal,  1  J.  C.  417.  S. 
C.  2C.C.E.  175. 

55.  In  a  bill  for  a  divorce,  the  chakiges  of  adultery  and  of  emel 
usage,  being  distinct  and  independent,  and  leading  to  distinct  nsnef 
and  decrees,  cannot  be  joined  together  in  the  same  bill.  Jokn$€m  v. 
Johnson,  6  J.  C.  R.  163. 

56.  A  cross  bill  most  be  filed  before  publicadon  is  passed  in  die 
original  cause.  Sierry  v.  Arden,  IJ.  C.  K.  62.  Unlets  tbe  plusdfiT 
in  the  cross  bill  go  to  a  hearing  on  the  proofs  already  paUisbed* 
Field  y.Schieffelin,  7  J.  C.  R.  250.  And  if  a  cross  bUl  is  filed  after 
publication,  testimony  taken  in  the  cross  cause  cannot  be  read  or  used. 
Ibid.  The  Court  may,  at  a  hearing,  direct  a  cross  bill  to  be  filed,  when 
it  appears  that  the  first  suit  is  insufficient  to  bring  before  theConrttkt 
rights  of  the  parties,  and  the  matters  necessary  to  a  foil  and  jvtt  deCei^ 
mioation  of  the  cause.     Ibid. 

57.  It  seems,  that  a  cross  bill  may  set  up  additional  lacts  not  alleged 
in  the  original  bill,  where  they  constitute  part  of  the  same  defence,  rd»- 
tive  to  the  same  subject  matter.  Underhill  v.  Van  CoriUmdif  S  J.  C. 
R.  355. 

58.  Where  one  of  several  defendants  dies,  the  plaintiff  cannot  fik  k 
new  original  bill  against  the  representatives  of  the  deceased  party  and 
ottiers,  but  should  file  a  bUl  of  revivor  only  against  such  representa^ 
tives.  Mcoll  V.  Roosevelt,  3  J.  C.  R*  60.  And,  even  if  be  might  dcot 
4o  file  a  new  bill,  he  cannot  do  so,  where  an  answer  had  been  pot  in 
by  the  original  party,  since  deceased.     Ibid. 
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59.  L.  and  T.,  ftsrignees  of  B.,  fikd  a  bill  to  forcelose  a  mongai^ 
against  W.,  who  ptot  in  ius  answer,  and  then  filed  a  bill  against  L.  ai^  T. 
for  relief  against  the  mortgage,  and  also  against  a  judgment  and  em* 
cittkMi.  W.  died  before  any  decree  to  account  in  the  suit  for  a  ferecl^ 
sure :  Hddj  that  the  bill  filed  by  W.  partook  of  the  nature  of  an  ari" 
ginal  as  well  as  a  cross  bill ;  and  that  his  legal  representatives  might 
file  a  bill  of  revivor  against  L.  and  T.,  to  which  they  must  answer. 
Woolsey  V.  Livingston  fy  Thompson^  5  J.  C  R.  265. 

€rO«  A  bill  of  revivor  and  suj^ement  is  a  compound  of  a  supplemen- 
tal bill  and  bill  of  revivor,  and  not  only  continues  the  suit,  which  has 
been  abated  by  the  death  of  the  plaintifi*,  tec.,  but  suppUes  any  de* 
fedu  in  the  original  bill,  arising  from  subsequent  events,  so  as  to  entitle 
the  party  to  relief  on  the  whole  merits  of  his  case.  fVesteott  v.  Cady^ 
5J.C.R.334. 

61.  A  bill  of  review  is  proper  after  a  decree  is  enrolled,  and  a  ntp*' 
pUmental  bit),  in  the  nature  of  a  bill  of  review,  before  the  enrolment 
of  the  decree.     Wiser  v.  Blachly,  2  J.  C.  R.  488. 

62.  The  party  who  asks  for  a  bill  of  review^  must  show  that  he  haft 
performed  the  decree,  especially  as  regards  the  payment  of  money,  anjl 
tliat  he  has  paid  the  costs.  Ibid.  But  where  the  party  is  in  execution  for 
(he  non-payment  of  the  money  and  costs,  and  which  he  is  unable  tb 
pay,  it  sfsems^  that  leave  to  file  a  bill  of  review  will  not  be  denied  on  the 
mere  ground  of  non-performance  of  the  decree.  Livingston  v.  SiM$^ 
3J.  C.  R.  124. 

63.  A  bill  of  review  must  be  either  for  error  in  point  of  law,  appa* 
rent  on  the  ftice  of  the  decree,  or  for  some  new  matter  of  fact,  relevant 
to  the  case,  discovered  since  publication  passed  in  the  cause,  and  wliidi 
could  not,  with  reasonable  diligence,  have  been  discovered  before. 
IFtser  V.  Blaekhf,  2  J.  C.  R.  488.  On  a  discovery  of  new  evidence, 
after  a  decree,  the  application  oogbt  to  be  by  a  bill  of  review^  not  by 
a  petition  for  a  re^hearing.  Furman  v.  Cbe,  on  Appeal,  1  C.  C.  £.  96. 
Where  the  objection  is  to  the  Gompe^«ney  of  the  witnesses  examined,  the 
applicMion  should  be  by  a  bill  of  review;  but  where  the  objection  is  to 
their  ereUt  merely,  by  artides.  Ibid.  A  bill  of  review  on  matter  of 
fact,  is  not  allowed  to  be  filed,  unless  on  oath  of  the  discovery  of  new 
ifiatter  or  evidence  which  came  to  light  since  the  decree,  or,  at  least, 
aioce  publication,  and  which  could  not  possibly  be  had  or  used  at  the 
time  publication  passed.  Livingston  v.  Stubbs,  3  J.  €.  R.  124. 
Newly  disoovered  evidence,  which  goes  to  impeach  tlie  character  of 
witnesses  examined  in  the  original  suit,  or  of  cumulative  evidence  to  a 
litigated  fcct,  is  not  sufficient.  Ibid.  The  matter  of  fact  newly  discover- 
ed must  be  relevant,  and  materially  aflecting  the  ground  of  the  decree. 
Ibid. 
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64.  After  publication  has  passed,  and  a  cause  has  been  set  down 
for  hearing,  the  plaintiff  will  not  be  allowed  to  amend  his  bill  by  adding 
new  charges ;  but  may  file  a  supplemental  bill,  on  payment  of  the 
costs  accruing  since  publication.  Shepherd  v.  Merrill^  3  J.  C.  R.  423. 


IV.  Demurrer. 

€5.  A  demurrer  to  a  bill  must  be  founded  on  some  dry  point 
of  law,  which  goes  to  the  absolute  denial  of  the  relief  sought. 
Verplanck  v.  Cainesj  1  J.  C.  R.  57. 

66.  If  the  subject  matter  of  the  bill  be  such  as  Chancery  may  take 
cognizance  of,  if  the  defendant  does  not  demur  to  the  jurisdiction,  but 
answers,  he  cannot  afterwards  take  advantage  of  the  objection,  jjud- 
low  V.  Simond,  on  Appeal,  2  C.C.  £.  1. 

67.  If  a  demurrer  is  bad  in  part,  it  is  bad  in  toto^  Verplanek  v.  Caines, 
1  J.  €•  R.  57.  Where  a  bill  prays  for  the  appointment  of  a  receiver^ 
that  is  no  ground  of  demurrer,  as  the  appointment  of  receiver  rests  in 
the  sound  discretion  of  the  Court.     Ibid. 

68.  A  bill  filed  to  recover  the  amount  of  a  total  loss  on  a  policy  of 
insurance,  on  the  ground  that  the  policy  had  been  assigned  to  the  plain- 
tiffs, by  the  assured,  and  that  the  assurers  refused  to  pay,  was  dis- 
missed, on  demurrer^  with  costs,  the  plantiffs  having  adequate  re- 
medy at  law.  Carter  v.  United  Insurance  Company^  1  J.  C.  R. 
463.  The  defendant  must  take  advantage  of  the  objection,  that  the 
party  has  adequate  remedy  at  law,  by  demurring  to  the  bill ;  be  cannot 
avail  himself  of  the  objection,  after  answer,  at  the  hearing.  UnderhiU 
v.  Van  Cortlandt,  2  J.  C.  R.  369. 

69.  Where  a  party  demurred  to  a  bill  of  discovery,  alleging  that  it 
might  subject  him  to  penalties  under  the  revenue  laws  of  the  United 
States,  but  without  showing  how,  or  for  what  cause,  he  should  incur  a 
penalty  by  a  discovery,  the  Court  overruled  the  demurrer;  such  a 
general  allegation  not  being  sufficient  to  bar  the  discovery,  in  the  first 
instance.  Sharp  v.  Sharp^  3  J.  C.  R.  407.  So,  where  a  bill  charges, 
that  the  defendants  claimed  land  by  conveyance  from  persons  out  of 
possession,  and  prayed  a  discovery  of  that  fact,  a  demurrer  to  the  bill, 
because  it  would  subject  the  defendant  to  the  penalties  of  the  act,  for 
buying  pretended  titles,  is  bad,  unless  it  appears,  that  the  answer  of 
the  defendants  would  show  that  they  knew  of  the  vendors  being  out  of 
possession,  and  of  a  subsisting  adverse  possession.  Le  Roy  v.  Veeder^ 
on  Appeal,  1  J.  C.  417.  S.  P.  1  C.  C.  E.  111.  S.  C  2  C.  C.  E. 
175. 

70.  A  general  demurrer  to  a  bill  for  want  of  equity,  or  because  (be 
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plaintiff  has  a  fit  and  adequate  remedy  at  law,  is  bad,  unless  the  plain- 
tiff's case  is,  from  his  own  showing,  such,  that  no  discovery  or  proof 
can  possibly  make  it  a  subject  of  equitable  jurisdiction.  Le  Roy  v. 
Veeder^  on  Appeal,  1  J.  C.  417.  Laight  v.  Morgan^  on  Appeal,  1  J. 
C.  429.  S.  C.  2  C.  C.  E.  344.  Where  a  bill  is  good  in  part,  and  bad 
in  part,  the  whole  bill  will  not  be  dismissed  on  a  general  demurrer. 
Ibid. 

71.  Where  there  is  a  general  demurrer  to  the  whole  bill  filed  for 
discovery  and  relief,  and  the  plaintiff  is  entitled  to  an  answer  to  any 
part  of  the  bill,  the  demurrer  will  be  overruled.  Kxmherly  v.  SdU^  3 
J.  C.  R.  467.  S.  P.  Higginbotham  v.  Burnet,  6  J.  C.  R.  184.  As, 
if  it  be  good  as  to  the  discovery,  a  general  demurrer  to  the  whole  is 
bad.  Livingston  v.  Livingston,  4  J.  C.  R.  294.  S.  P.  Le  Roy  v. 
Servis^  1  C.  C.  E.  1 — ^VI.  So,  if  a  bill  is  for  discovery  only,  and  not 
for  relief,  a  demurrer  to  the  whole  bill  is  bad.  Higginbotham  v.  Bur- 
net, 5  J.  C.  R.  184.  Where  the  bill  is  for  discovery  and  relief,  the  de- 
fendant should  answer  as  to  the  discovery,  and  demur  as  to  the  relief. 
Ibid.  See  also,  Laight  v.  Morgan,  1  J.  C.  429.  S.  C.  2  C.  C.  E. 
344. 

72.  Where  it  appears  on  the  face  of  the  bill,  that  there  has  been  a 
decree  in  a  former  suit  between  the  same  parties,  the  defendant  may 
demur.     Davoue  v.  Fanning,  4  3,  C.R.  199. 

73.  Where  a  bill  blends  together  a  demand  by  the  plaintiff,  as  lega- 
tee, against  the  defendant,  as  executor,  with  a  demand  of  the  plaintiff, 
individually,  against  the  defendant,  in  his  individual  character,  it  is  a 
good  cause  for  demurrer,  and  the  bill  will  be  dismissed  with  costs. 
Ibid. 

74.  Causes  of  demurrer  may  be  assigned  ore  teniis  at  the  bar.  Brinek" 
erhoffv.  Brown,  6  J.  C.  R.  139. 

75.  A  defendant  may  plead,  or  answer  and  demur  both  to  the  whole 
or  part  of  the  bill.     Clark  v.  Phelps,  6  J  C.  R.  214. 

76.  Fraud  and  collusion  between  the  executor  and  the  debtor,  or 
insolvency,  or  lapse  of  time,  is  not  ground  of  demurrer,  but  may  be 
set  up  in  the  answer.     M^Dowl  v.  Charles,  6  J.  C.  R.  132. 


V.  Plea. 

77.  A  plea  must  rest  the  defence  on  a  single  point,  creating,  of^itself^ 
a  bar  to  the  suit.  Goodrich  v.  Pendleton,  3  J.  C.  R.  51.  But  though 
it  be  multifarious,  yet,  if  it  discloses  facts  which  form  a  fatal  objection 
to  the  bill,  as,  the  names  of  necessary  parties  to  it,  the  plea  will  be 
suffered  to  stand,  with  liberty  to  the  plaintiff  to  amend  his  bill,  by  adding 
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the  parties,  on  payment  of  the  costs  of  the  plea  and  sabseqneiit  pro- 
ceedings, bat  not  of  useless  matter  in  the  plea.  Cook  v.  Mandus,  3 
J.  C.  R.  427. 

78.  A  plea  must  be  perfect  in  itself,  so  that,  if  true  in  fact,  it  wiU 
pat  an  end  to  the  cause.     AUen  v.  Randolph^  4  J.  C.  R.  693. 

79.  If  circumstances  of  fraud  are  charged  in  the  bill,  they  must  be 
denied,  by  a  general  averment,  at  least.     Ihid. 

80.  Where  the  bill  charged  misrepresentation,  coercion  and  fraud, 
in  procuring  the  release  of  a  debt,  and  the  defendant  put  in  a  plea  and 
>aoswer ;  and  in  his  plea,  insisted  on  the  release  in  bar,  without  noticing 
the  allegation  of  fraud,  though  in  the  answer  it  was  fully  met  and  de^ 
nied :  HM^  that  the  plea  was  bad.     Ibid. 

81*  A  plea  in  bar,  naming  certain  judgment  creditors,  not  parties  to 
the  bill,  without  stating,  affirmatively,  that  they  ought  to  be  made  par- 
ties, is  good ;  but  if  the  plea  simply  states  facts,  from  which  it  may 
be  inferred  that  other  parties  are  necessary,  without  naming  them,  or 
averring  that  they  are  necessary  parties,  it  is  informal  and  tuid.    tbiJL 

82.  A  plea  in  bar  of  the  statute  of  limitations,  unless  accompanied 
by  an  answer,  supporting  it  by  a  particular  denial  of  all  those  fiicts 
and  circumstances  charged  in  the  bill,  and  which  in  equity  may 
avoid  the  statute,  is  bad.  Goodrich  v.  Pendleton^  3  J.  C.  iL  384* 
As,  where  a  bill  charged  a  defendant  with  fraud,  and  a  breach  of 
trust;  and  be  pleaded  the  statute  of  limitations  in  bar;  and  for  an- 
swer, 10  support  of  it,  denied,  in  general  terms,  that  he  received  the 
money  mentioned  in  the  bill,  as  trustee :  Hdd,  that  the  plea  was  bad, 
and  it  was  overruled  with  costs,  and  the  defendant  ordered  to  answer  in 
six  weeks,  with  liberty  to  insist  on  the  benefit  of  the  statute  in  lus  an- 
swer.   Ibid* 

83.  To  a  bill  by  several  tenants  in  common  of  an  estate,  in  the 
island  of  Jamaica,  against  their  co-tenant,  for  an  account  of  the  profits, 
&c*,  it  is  not  sufficient  for  the  defendant  to  plead,  that  the  title  to  the  es- 
tate may  be  brought  in  question,  and  suggesting  that  he  has  an  exclu- 
sive title  to  the  whole,  and  ought  not  therefore  to  be  sued  in  Cbaoceiy. 
He  ought  to  set  forth  his  title  affirmatively,  that  the  Court  may  deter- 
mine, whether  the  suit  ought  to  be  stayed,  until  the  title  is  established. 
Livingston  v.  lAvingston,  3  J.  C.  R.  51. 

84.  Where  a  bill  is  dismissed  on  the  merits,  without  any  direction 
that  the  dismissal  shall  be  made  without  prejudice,  it  may  be  pleaded 
in  bar  to  a  new  bill  for  the  same  matter.  Ferine  v.  Dunn^  4  J.  C.  R» 
140.  S.  P.  Holmes  v.  Remsen,  7  J.  Ci  R.  286.  But  to  make  a  de- 
cree of  dismissal  a  bar,  it  must  be  an  absolute  decision  upon  the  same 
point  or  matter,  and  the  new  bill  must  be  brought  by  the  same  plaintilF 
who  filed  the  original  bill,  or  his  representatives,  against  the  saoie  de- 
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fendant  and  hU  vepresentatives.  If  the  defendant  in  the  original  suit, 
having  since  acifuired  aMegal  estate  or  legal  advantage,  files  his  bill 
agamst  the  former  plaintifi^  the  cause  is  open  on  its  tneriu.  J>reafie  v. 
Jfeafie,  7  J.  C.  R.  I. 

85.  The  issue,  as^  to  the  tmth  of  the  plea,  is  to  be  referred  to  the 
state  of  facts,  at  the  time  of  filing  the  plea.  Cook  v.  Manciust  4  J* 
C.  R.  166. 

86.  Though  a  decree  in  a  former  suit,  to  which  the  plaintiff*  and 
defendant  were  parties,  cannot  be  pleaded  in  bar,  until  it  is  signed  and 
enrolled,  it  may  be  insisted  on  by  way  of  answer.  Davoue  v.  JPan- 
ning,  4  J.  C.  R.  109. 

87.  Where  a  cause  was  brought  to  hearing  on  the  bill  and  answer* 
and  the  bill  was  dismissed  with  costs,  because  no  person  appeared  for 
the  plaintif,  and  the  decree  was  enrolled  :  Held,  that  it  was  no  bar  to 
another  suit  for  the  same  matter.     Rosse  v.  Rutty  4  J.  C.  R.  300. 

88.  Presumption  of  payment,  from  lapse  of  time,  is  matter  of  evi^ 
dence,  and  not,  in  most  cases,  proprio  jure,  matter  of  plea  in  bar. 
Oiles  V.  Baremore,  5  J.  C.  R.  546. 

89.  A  plea  may  be  good  in  part,  and  bad  in  part ;  and  where  a 
plea  is  more  extensive  than  the  subject  matter  to  which  it  relates,  it 
will  be  allowed  to  stan^,  as  to  so  much  of  the  bill  to  which  it  properly 
applies ;  and  the  defendant  must  answer  to  the  residue.  French  v* 
Shotwell,  5  J.  C.  R.  565.     S.  C.  on  Appeal,  20  J.  R.  668. 

90.  Where  a  plea  is  ordered  to  stand  for  an  answer,  it  must  be 
deemed  sufficient,  so  far  as  it  covers  the  bill ;  but  the  plaintiff  may  still 
except  to  the  residue  of  the  answer,  though  not  without  special  leave 
for  that  purpose.  Kirby  v.  Taylor,  6  J.  C.  R.  242.  Leave  to  with- 
draw a  plea  was  denied;  but  the  defendant  was  allowed  to  answer  as 
to  the  discovery  and  relief  sought,  but  not  to  insist  on  the  release  which 
had  been  pleaded  in  his  answer,  so  far  as  the  same  had  been  overruled 
by  the  plea.     Ibid, 

91.  A  plea  in  bar  of  a  former  decree,  must  state  so  much  of  the 
bill  and  answer,  as  to  show  that  the  same  point  was  in  issue.  Ijyon 
V.  Tallmadge,  on  Appeal,  14  J.  R.  501. 

92.  A  decree  in  one  cause  cannot  be  used  as  a  defence  in  another 
cause,  where  the  subject  matter  of  the  two  suits  is  distinct  and  independent : 
and,  therefore,  a  decree  to  set  aside  a  sale  on  execution,  as  fraudulent 
on  the  part  of  the  defendant  in  the  execution,  is  not  a  defence  to  a  bill 
"filed  by  the  defendant  against  his  judgment  creditor,  to  get  rid  of  a 
fraudulent  assignment  of  the  judgment,  before  execution  issued.  Mnd. 
A  former  decree,  to  be  a  defence,  must  be  pleaded  or  relied  on  in 
the.answer,  as  a  bar ;  it  is  not  enough  to  produce  and  read  it  at  the  hear- 
ing. Ibid. 
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93.  Two  distinct  pleas  in  bar  different  in  their  natore^  as,  a  plea  of 
the  statute  of  limitations,  and  a  discharge  undei*  the  inaolvent  act,GaiiDoi 
be  pieadef  I  together,  without  the  previous  leave  of  the  Coart.  Saliw  v. 
Tobias,  7  J.  C.  R.  2 1 4.  The  defendant  cannot  plead  double,  bat  must 
reduce  his  defence  to  a  single  point ;  for  he  may  pat  all  the  facU  on 
which  his  whole  defence  rests,  together,  in  his  answer.    IIM. 


VI.  Answers 

94.  If  the  defendant  submits  to  answer  a  bill  of  discovery,  Jcc,,  h» 
must  answer  fully,  except  in  certain  cases  where  the  discovery  may 
tend  to  criminate  him,  or  where  he  is  a  purchaser  for  a  valuable  conu- 
deration.  Meihodut  Episcopal  Church  v.  Jaques^  1  J.  C.  R«  65*  S» 
P.  Phillips  V.  Provoostj  4  J.  C.  R.  206.  But  the  general  ndeis  sub- 
ject to  exception  and  modification,  according  to  the  circomstances  of 
the  case  ;  as,  where  the  defendant  objects  to  a  discovery,  because  the 
plaintiff  has  no  title.  S.  C.  4  J.  C.  R.  205.  So,  where  a  bill 
was  filed  by  the  executors  of  a  creditor,  claiming  under  a  jodg« 
ment  of  more  than  thirty-six  years  standing,  against  the  legal 
Tepresentatives  of  the  debtor,  above  thirty  years  after  bis  death, 
without  accounting  for  the  delay,  or  showing  any  attempt  to  recover 
the  debt  at  law,  and  seeking  a  discovery  and  account  of  assets  :  The 
defendants,  after  admitting  the  death  of  the  original  parties  to  the 
judgment,  and  the  representative  character  of  the  defendaots,  may  ob- 
ject to  a  discovery  of  assets j  or  the  matter!  al  objects  of  the  bill,  on  the 
ground  of  the  stateness  of  the  demand.  Ibid*  If  the  defendant  rests 
himself  on  a  fact,  as  an  objection  to  a  further  discovery,  it  ought  to 
be  such  a  fact  as,  if  true,  would  at  once  be  a  clear,  decided,  and  inevi- 
table bar  to  the  plaintiff's  demand.     Ibid* 

95.  A  defendant,  in  bis  answer,  is  bound  to  admit  or  deny  all  the 
facts  stated  in  the  bill,  with  all  their  material  circumstances,  without 
any  special  interrogatories  in  the  bill  for  that  purpose.  Ibid.  He 
must  answer  specially  to  the  specific  charges  in  the  bill,  and  give  the 
best  account  he  can,  so  as  to  enable  the  plaintiff,  if  he  calls  for  an  ac- 
count, to  possess  materials  for  suting  an  account.  Ibid.  He  most  aot 
answer  generally,  though  the  general  answer  may  amount  to  a  fiiU 
denial.  Woods  v.  Morell,  1  J.  C.  R.  103.  He  mast  answer  direcdy 
and  precisely  to  every  material  allegation  in  the  bill,  and  not  by  way 
«f  a  negative  pregnant.  The  charges  are  not  to  be  answered  literally  } 
but  the  defendant  must  confessor  traverse  the  substance  of  each  charge 
positively.  Ibid.  If  a  fact  is  charged  to  be  within  the  defendttit's  per- 
sonal knowledge,  he  must  answer  positively,  and  not  to  his 


htwdct  or  baltef ;  and  as  to  fads  not  withb  his  own  knowledge,  be 
mast  answer  as  to  bis  information  or  belief,  not  as  to  information  or 
hearsay,  without  stating  his  belief  one  way  or  the  other.  Ibid.  S.  P. 
JProst  y.  Bedanan,  I  J.  C.  R.  302.  Jlferm  v.  Mowatt,  3  J.  C  R. 
297.  Smith  v.  Loiker^  5  J.  C.  R.  247.  But  when  a  defendant  an-* 
swersy  that  he  has  not  any  knowledge  or  belief  of  a  fact  charged  in  th^ 
plaintiff's  bill,  he  is  not  bound  to  declare  his  belief  one  way  or  tho 
other.    JtforrM  v.  Parker^  3  J.  C.  R.  297. 

96»  When  certain  documents  are  set  forth  historically^  in  the  sta^ 
ting  part  of  the  bill,  the  defendant  must  answer  to  the  fact  of  the  exuU 
ence  of  such  doaiments^  according  to  his  knowledge,  information^  and 
belief.  Ibid.  He  is  not  bound  to  answer  to  the  facts  contained  or  stated 
in  such  documents,  unless  particularly  stated,  distinctly  from  the  docu-* 
ments.    Ibid* 

97»  Where  a  defendant  answers,  that  he  is  ^^  utterly  and  entirely  igno-* 
rant*' of  the  fact  to  which  he  is  interrogated  in  the  bill,  it  is  sufficients. 
Ibidm    It  is  not  sufficient  to  answer  to  ceruin  specific  facts  charged  'vol  ^ 
tlie  bUI,  *^  that  they  may  be  true,  Stc.,  but  the  defendant  has  no  know-» 
ledge  of,  but  is  a  stranger  to  the  foregoing  facts,  and  leaves  the 

gaintiff  to  pro?e  the  same*"  Smith  v.  Lasher^  5  J.  C.  R.  247* 
or  is  it  sufficient  to  say,  ^*  the  deiendant  has  not  any  knowledge  of 
the  foregoing  facts,  but  from  the  statements  in  the  bill ;"  but  the  de- 
fendant should  answer  to  his  information  and  belief,  and  admit  or  deny 
any  information  dehors  the  bill.    Ibid* 

98.  An  answer  ought  not  to  go  out  of  the  way,  to  state  what  is  not 
material  or  relevant  to  the  case  stated  in  the  bilK  Woods  v.  Morrett^ 
IJ.C.R.  103. 

99.  The  best  rule  to  ascertain  whether  matter  be  impertinent,  is  to 
see  whether  the  subject  of  the  allegation  could  be  put  in  issue,  or  bo 
given  in  evidence  between  the  parties.  Ibid.  Long  recitals,  stories^ 
conversations,  and  insinuations,  tending  to  scandal,  are  impertinent. 
Ibid.  So,  facts  not  material  to  the  decision  are  impertinent,  and,  if 
reproachfiil,  are  scandalous.  Ibid.  But  if  the  plaintiff  will  put  im- 
pertinent questions,  he  must  take  impertinent  answers.  It  will  depend; 
however,  on  the  reason  of  the  thing,  and  the  nature  of  the  case,  how  far 
a  general  inquiry  will  warrant  an  answer  leading  to  particular  detaib*^ 
iSid* 

100.  Exeeptiom  to  an  answer  for  impertinence,  as  well  as  insufficien- 
cy, are  made  in  Writing,  and  are  referred  to  the  Master,  at  the  same 
time,  to  be  disposed  of  together.  (This  is  different  from  the  practice 
of  the  English  Chancery.)    Ibid 

101.  A  party  clauntng  relief,  as  a  bona  fide  purchaser,  must  post^* 
tively  and  precisely  deny  all  notice,  though  it  be  not  charged.    Frost 


313  GENERAL  INDEX.— Pleoi^g'/. 

▼•  Beekman,  1  J.  C.  R.  28S,  S.  P.  Murray  v.  BdUau,  1  J.  C.  R. 
566.  Murray  v.  Ftnjter,  2  J.  C.  R.  155.  And  «ee  Het^  v.  jFfii<' 
«rer,  2  J.  C.  R.  158.    Denning  v.  SvUth,  3  J.  C.  R.  345. 

102.  If  zfme  covert ^  who  is  defendant,  put&  in  an  answer  separately 
from  her  husband,  without  leave,  the  Court,  on  motion,  will  quash  it. 
Ferine  v.  Sumnef  1  J.  C.  R.  24. 

103.  A  wife  may  put  in  a  separate  answer,  where  the  plaintiff  seeks 
relief  out  of  her  separate  estate.     Ferguson  v.  Smithy  2  J.  C.  R.  139. 

104.  Where  a  bill  was  filed  by  an  administrator^  for  a  decree  for  the 
distribution  of  the  intestate's  estete,  the  answer  of  a  person  entitled 
Iw  next  of  kin  to  a  distribution,  signed  by  her  attorney  in  fact,  bm 
iiot  sworn  to,  was  received,  as  the  party  resided  oiitof  the.siale, 
and  the  suit  was  merely  for  the  security  of  the  administrator.  Drummtd 
V.  Magee,  2  J.  C.  R.  240. 

105.  It  eeemi,  that  a  general  power  of  attorney  to  act,  relative  to 
the  management  uf  an  estate,  does  not  authorise  the  attorney  to  put  in 
an  answer  for  his  principal  to  a  bill  in  Chancery ;  the  answer  requiring 
the  oath  of  the  party.     Rogers  v.  Cruger^  7  J.  R.  557. 

106.  Where  a  bill  is  taken /iro  confesso^  against  a  defendant  absent 
from  the  state,  lie  may  come  in  after  the  decree,  and  uifwer,  and  de* 
'fend  the  suit.     Davoue  v.  Fanaiag,  4  J.  C.  R.  199. 

107.  A  defendant  is  not  bound  to  answer,  so  as  to  subject  himself 
to  a  penalty  or  forfeiture.     Livingston  v.  Ton^ldns,  4  J.  C.  R.  4^.. 

108.  After  a  plea  has  been  overruled,  the  same  defence  may  be 
insisted  on  by  way  of  answer.  Goodrich  v.  Pendleton^  4  J.  C.  R« 
051. 

109.  After  a  plea  of  the  statute  of  limitations  to  a  bill  for  an  acfcount 
and  discovery,  with  an  accompanying  answer,  has  been  overruled,  and 
the  defendant  ordered  to  put  in  a  full  and  perfect  answer,  he  is  not 
allowed  to  repeat,  in  his  second  answer,  the  same  matter  contained  in 
the  plea  wfaich  had  been  overruled  ;  but  must  make  a  full  and  perfect 
'answer,  on  the  merits.     Carter  v.  Murray^  7  J.  C.  R.  167. 

.  110.  Where  the  defendant  in  his  answer  does  not  directly  insist  on 
the  presumption  of  payment,  nor  waive  the  benefit  of  it,  but  insists  on 
bis  ignorance  of  the  fact,  necessarily  arising  firom  his  being  a  stranger 
toithe.transaction,  and  upon  the  staleness  of  the  demand,  he  may  raise 
the  objection  of  a  presumption  of  payment,  at  the  hearing.  OSes  m. 
Saremore^  5  J.  C.  R.  545. 

11 1.  A  party  in  whose  favour  a  judgment  has  been  entered  ap,  is 
not  bound  to  answer  any  inquiries  in  a  bill  filed  by  a  sabsequeat  pop- 
chaser,  which  go  to  impeach  the  consideration  or  validity  of  the  jai|g- 
meat.    French  v.  Shotwdl,  6  J.  C.  R.  235. 

1 12.  A  defendant  cannot  answer  and  demur  to  the  whole  or  sane 
part  of  a  bill     Clark  v.  Phelps,  6  J.  C.  R.  214. 
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113.  Where  A.  and  B.  answer  separately  to  a  bill  and  B.  refers 
to,  and  adopts  the  answer  of  A.  as  his  own,  and  a  replication  is 
filed  to  the  answer  of  A.,  but  not  to  the  answer  of  B,,  and  proofs  are 
taken  in  the  canse,  this  is  not  an  admission  that  the  answer  of  B.  is 
true.    Xyoii  v.  TaUmadgey  m  Appeal,  14  J.  R.  501. 


VIL  BqMeaiion  and  iisue. 

1 14.  Where  the  defendants  pleaded  certain  outstanding-jodgmentif 
wild  the  Goart  gave  the  plaintiffs  leave  to  amend  their  bill^  by  making 
the  judgment  creditors  parties ;  and  subsequent  to  the  orderiiM*  amend* 
uient,  the  jodgmeots  were  satisfied  and  discharged ;  and  the  plnintifiii, 
instead  of  amending  their  bill,  replied^  taking  issue  on  the  plea ;  the 
Court  ordered  the  plaimifi  to  pay  the  costs  of  the  plea  and  €nbseqnent 
proceedings,  in  thirty  days,  or  that  the  bill  stand  didmifsed-with  eo(its>; 
but  if  the  costs  were  paid,  then  the  defendants  were  to  answer  the  bill 
in  six  weeks,  or  it  would  be  taken  pro  tmrfeuo.  Cook  and  anoihor  v« 
Jlbncttti,  4  J.  a  R   166. 

1 1 5.  Where  an  answeris  put  on  issue,  what  is  confessed  aodadmitled 
need  not  be  proved  ;  but  where  the  defendant  admits  a  fact  by  way 
of  aviodance,  he  must  prove  the  fact  so  insisted  upon,  in  defence.  Hart 
V.  Ten  Eydcj  2  J.  C.  R.  62.  [But  as  to  the  latter  point,  see  anU^  tU* 
EviBXNCE,  pi.  11.] 

116.  Matters  set  up  in  an  answer,  by  way  of  avoidanoe,  and  not 
necessarily  drawn  forth  by  the  bill,  must,  after  a  general  replieatioBt 
be  proved,  or  the  defendant  cannot  avail  himself  of  them.  Smpion  v« 
Harty  on  Appeal,  12  J.  R.  63. 


PLEDGE. 

1.  A  bill  may  be  filed  in  Chancery  to  redeem  personal  property 
pledged  for  the  paymentof  a  debt.     Hart  v.  Ten  Eyek,  2  J.  C.  R.  62. 

3.  But  the  creditor  holding  the  goods  or  chattels  in  pledge,  is  not 
bound  to  wait  after  the  time  of  payment  has  elapsed,  until  the  debtor 
ffles  a  bill  to  redeem,  but  may,  on  giving  reasonable  notice  to  the  debtor 
to  redeem,  seU  the  property.     Ilnd. 

3.  fSeefitrtheron  thie  eubjeet,  the  opinion  of  KssTf  J.  in  the  case  ef 
Cortdyou  y.  Lansing,  2  C.  C.  £.  200.] 
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POWER. 

1.  The  Coait,  in  coosidering  the  extent  of  powersi  looks  to  the  mi 
iind  design  of  the  parties,  and  to  the  substantial,  rather  than  the  literal 
execution  of  them.  Wilson  v.  TVotip,  7  J.  C.  R.  25.  And  to  support 
such  intention,  a  power  limited  in  terms  has  been  deemed  a  general 
power ;  and  a  power  general  in  terms  has  been  reduced  to  a  particu* 
hur  purpose,    ibid. 

2.  Where  a  person  takes  by  execution  of  a  power,  be  takes  under  the 
authority  of  the  power,  equally  as  if  the  power  and  the  instrument  ex- 
ecuting tfie  power  had  been  incorporated  in  one  instrument.  DooKidt 
V.  Lewis,  7  J.  C.  R.  45. 48. 

3.  A  naked  power  to  executors,  to  sell  the  real  estate,  does  not,  at 
common  law,  survive.  Osgood  v.  Franklin^  2  J.  C.  R.  1.  19.  S.  C. 
on  Appeal,  14  J.  R.  527.  But  if  executors,  having  a  power  to  sel]»  are 
vested  with  any  interest,  legal  or  equitable,  in  the  estate,  the  power 
survives.  Ibid.  So,  if  the  executors  are  charged  with  a  trust  rehtive 
to  the  estate,  and  depending  on  the  power  to  sell,  the  power  survives. 
Ibid. 

4.  A  devise  to  executors  to  sell  land,  not  coupled  with  any  interest, 
is  a  naked  power,  which  must  be  executed  by  all  the  executors  named 
in  the  will ;  and  if  one  dies,  the  power  does  not  survive.  Where  the 
power,  per  «e,  is  merely  a  naked  power,  but  there  are,  in  other  parts 
of  the  will,  trusts  and  duties  imposed  on  the  executors,  which  require  a 
sale  to  be  made,  in  order  to  effectuate  the  intent  of  the  testator,  in  such 
case,  the  power  survives.    S.  C.  on  Appeal,  12  J.  R.  537. 

6.  In  the  construction  of  a  will,  as  to  the  power  given  to  execu- 
tors  to  sell,  the  intention  of  the  testator  is  much  regarded.  Ibid. 
Osgood  V.  Franklin,  2  J.  C.  R.  1. 

6.  A  power  to  executors,  and  to  the  mmor  part  of  them,  their  heirs 
or  executors,  vests,  it  seems,  solely  in  the  last  survivor,  and  his  repre- 
sentatives. Ibid.  As,  where  the  testator  devised  to  A.,  his  wife,  and  to 
B.,  C,  and  D.,  each  one  eighth  of  the  residuum  of  bis  real  estate,  and 
appointed  A.  B.  C .,  and  D.  his  executors,  and  empowered  them  that  m^kt 
act,  and  the  major  part  of  them,  their  heirs  or  executors,  to  sell  and  convey 
his  realestate,notbeforedisposedof;  andthe  executors  were  also  autho- 
rized to  lease  the  land,  and  to  distribute  bis  effects ;  and  one  eighth  of  his 
residuary  estate  he  ordered  to  be  put  at  interest,  and  the  interest  paid 
annually  to  his  sister,  and  on  her  death  the  principal  and  interest  to 
his  daughter ;  and  B.  and  C.  took  upon  themselves  the  execution  of  the 
will,  and  after  their  deaths,  A.  qualified  as  executrix,  and  sold  the  ladd: 
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JSddf  that  the  power  was  conpled  with  the  interest  which  the  execntora 
had  ID  the  residuary  estate;  and  besides,  being  coupled  with  the 
performance  of  certain  trusts  and  duties,  and  it  being  the  intention  of 
the  testator,  as  collected  from  the  will,  that  it  might  be  executed  under 
certain  circumstances,  by  less  than  the  whole  number  of  acting  execu- 
tors, the  power  survived,  and  might  be  executed  by  A.  wiUiout  the 
concurrence  of  the  heirs  or  executors  of  the  deceased  acting  executors^ 
S-  C.  12.  J.  R.  537. 

7.  As  to  the  power  of  a  sole  acting  executor,  See  Davoue  v.  Fan^ 
ningi  2  J.  C.  R.  254. 

8.  A  power  given  to  executors  to  sell,  is  tt  personal  trust  and  etm/i^ 
dence^  and  they  cannot  sell  by  attorney.  Berger  v.  Duff^  4  J.  C.  R.  368. 
As,  where  A.  authoriied  his  executors,  B.,  and  C,  to  sell  certain 
losts  of  land,  if,  under  the  circumstances  of  the  times,  they  should  deem 
it  prudent ;  and  C.  having  gone  abroad,  sent  a  power  of  attorney  to 
B.,  his  co-executor,  to  sell  the  land,  on  such  terms  as  he  should  deem 
expedient :  Held^  that  an  agreement  for  the  sale  entered  mto  by  B., 
for  himself  and  C.,  was  not  valid.     Ibid. 

9.  A  power  to  mortgage,  includes  a  power  to  execute  a  mortgage 
containing  a  power  to  the  mortgagee  to  sell  the  premises,  in  drfanlt 
of  payment ;  it  being  one  of  the  usual  remedies  of  a  mortgagee  known 
in  Jaw  and  regulated  by  statute.     WiUim  v.  Troup^  li.  C.  R.  25. 

10.  A  letter  of  attorney  to  sign,  seal,  and  deliver  a  mortgage,  Sec. 
and  to  do  and  perform  all  things  necessary  and  lawful,  in  obtaining  a 
title  to  land,  and  securing  the  consideration  for  the  same,  gives 
authority  to  do  every  thing  incident  to  a  mortgage,  which  the  party 
creating  the  power  could  himself  do.     Ihid. 

11.  A  power  of  sale  in  a  mortgage  of  land  in  this  state,  may  be 
lawfully  executed  by  the  administrator  of  the  mortgagee,  residing  in 
another  state,  and  appointed  by  a  Court  of  another  state ;  it  being  an 
authority  derived  from  the  mortgagor,  not  from  the  Court  of  another 
stale.    DodMe  v.  Lewis,  7  J.  C.  R.  45. 

'     12.  A  probate  of  a  will  is  not  necessary  to  the  due  execution  of  a 
power  contained  in  a  will  to  sell  land.     Ibid. 

[See  tit.  Executors  and  Administrators.  Devise:.  Morx^ 
fiACE,  VIL    Husband  and  Wipe.] 
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PRACTICE. 


I.  FMng  biU  ;  a%d process. 
II.  dppearunce. 

HI.  Remowl  of  the  cause  into  the  Circuit  Court  of  ike  United  States. 
IV.  Motions^  petitions  and  orders. 
V.  Amending  and  dismissing  biU. 
VI.  Taking  the  bill  pro  canfesso,  and  opening  the  decree. 
VII.  Ftf^^  the  plaintiff  to  his  election. 
Vill.  Amending  the  answer^  orbing  a  supplemental  answer. 
)X.  Exceptions  to  the  answer. 
X*  Taking  testimanjff  feigned  issue^  and  other  intermediaie  pr^ 

ce^ings. 
XI*  Bearing  and  rehearing. 
Xlh  Reference  to  a  Master^  report  and  eofceptions. 

XIII.  Decree. 

XIV.  Execution  of  decree. 
XV.  SoHdtors  and  agents. 


t  I.  Filing  bill;  and  process. 

1.  A  cross  bill  must  be  filed  before  publication  is  passed  ia  the  ori-* 
ginal  suit.     Oouverneur  v.  Elmendorff  4  J.  C.  R.  357. 

2.  The  service  of  a  subpmna  on  the  husband  alone,  on  a  bill  agaiMt 
bttsband  and  wife,  is  good  against  them  both,  and  be  must  answer  for 
both.  Furffuson  v.  Smith,  2  J.  C.  R.  139.  But  if  the  pluntiff  seeks 
relief  out  of  the  separate  estate  of  the  wife,  the  service  of  the  juApaNM 
must  be  on  the  wife  personally.    Ibid. 

3.  Orders  for  injunctions,  and  other  process,  must  be  entered  widi 
the  Register  or  Assistant  Register,  before  the  process  issues.  Skmner 
V.  Dayton^  2  J.  C.  R.  226.  And  if  the  entry  cannot  be  made  hehwt 
the  process  issues,  without  iqjurious  delay,  the  party,  or  the  Clerk  for 
him,  ought  to  cause  the  order  to  be  entered,  with  all  reasonable  ipeetf, 
as  of  the  day  of  its  allowance.    Ibid. 

4.  Where  a  bill  has  been  amended,  by  adding  new  defendants,  tbe 
plaintiff  may  have  process  of  subpana  against  them,  in  the  ususal 
course.    Beekman  v.  Waters^  3  J.  C.  R.  400. 

5.  Where  an  attachment  is  issued  to  enforce  an  appearance,  or  an 
answer,  the  body  of  the  writ  is  general ;  but  the  suit  and  the  cause  of 
the  attachment  are  indorsed  thereon,  or  appear  in  a  label  annexed,  so 
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Cb«t.thepiH^y  may,  at  oDce,  comply,  without  application  to  the  Coart. 
JKktUr  of  Vanderbilt,  4  i.  C.  R.  57  But  where  the  attachment  is 
issued  for  a  contempt  in  disobeying  an  injunction,  an  indorsement  or 
label,  specifying' the  cause  of  action,is  not  necessary.  Ibid.  And  on 
tticii  an  attachment,  the  party  is  not  to  be  bailed  by  the  sheriff,  but 
inast  be  brought  before  the  Court,  to  answer  specific  charges ;  and  he 
will  then  be  ordered  to  be  bailed,  to  appear  from  day  to  day,  until  the 
party  complaining  has  prepared  his  interrogatories,  on  which  he  is  to 
be  examined  before  the  Master.    Ibid. 


II.  Appearance* 

♦ 

6.  An  infiMt  must  appear  by  guardian,  or  next  friend  \  and  cannot 
petition  by  his  solicitor  or  counsel  to  be  relieved  from  the  necessity  of 
depositing  the  sura  required  by  the  rules  of  the  Court,  on  entering  an 
UjI^mI.    Bradwell  v.  Week$,  i  J.  C.  R.  325. 

7.  Soptranauated  persons,  on  proof  of  imbecility,  may  appear  and 
answer  by  guardian.     Matter  of  Barker^  2  J.  C.  R.  235. 

8.  A  iemak  defendant,  unmarried,  and  above  sixty  years  of  age, 
Mid  who  had  been  deaf  and  dumb  from  infancy,  was  admitted  to  ap- 
pear and  defend  by  guardian.     MarkU  v.  Markhy  4  J.  C.  R.  168. 

9.  If  a  person  has  religious  scruples  against  being  a  party  to  a 
mk,  he  may,  it  seems,  sue  by  his|»-oeAetn  amy^  or  next  friend.  Maiin  v. 
Jir«lifi,  2  J.  C.  R.  238. 

10.  If  a  party  who  takes  a  copy  of  the  bill  filed  against  him,  as  the 
MtHimkUe  of  a  lunatic,  enters  his  appearance,  without  the  addition  of 
conmittee,  be.,  he  cannot,  afterwards,  and  suffering  the  plaintiff  to 
go  on  to  a  final  decree,  object  that  the  subpcena  was  against  him  indi- 
«rkkiatiy,  and  not  as  a  commj^^ee,  &cc*  Brasher^s  Executors  v.  Van 
Cortlandt,  2  J.  C.  R.  247. 

11.  The  usual  mode  of  appearing  in  Chancery,  is  by  entering  an 
appearance  with  one  of  the  clerks  of  the  Court.  Livingston  v.  CUb' 
honsj  4  J.  C.  R.  94.  Bat,  it  seems^  that  a  notice  by  the  defendant's 
solicitor,  of  an  appearance,  to  the  plaintiff's  solicitor,  without  any 
entry  of  the  appearance  on  the  clerk's  minutes,  will  be  binding  on  the 
party:    Ibid. 

12.  An  appearance  filed  with  the  Register,  is  an  appearance  on  the 
records  of  the  Court.     Ibid. 

IS.  Wbere  a  defendant  puts  in  an  answer,  which  is  read  in  Court, 
by  the  consent  of  the  plaintiff's  counsel,  and  ordered  to  be  filed  with 
the  Register^  it  is  an  appearance  on  the  records  of  the  Court.    Ibid. 
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14.  Where  the  plaintiff's  solicitor,  at  the  request  of  the  d^eodaofs  ' 
solicitor,  sent  him  a  copy  of  the  bill,  and  requested  that  an  answer  might 
be  pat  in :  HeU,  that  this  amounted  to  an  appearance,  or  a  waiver  of 
a  formal  entry  of  appearance  ;  and  that  the  defendant  was,  therefore, 
to  be  considered  as  in  Court,  and  entitled  to  be  served  widi  a  rale  to 
answer,  before  the  bill  could  be  taken  pro  confesso,  Lavif^stan  v. 
WooUey,  4  J.  C.  R.  365. 

HI.  Removal  of  the  cause  into  the  Circuit  Court  of  the  United  States. 

15.  If  a  defendant  intends  to  remove  a  cause  into  the  Circuit  Court 
of  the  Untied  States^  he  must  file  his  petition,  &c.,  for  that  purpose,  at 
the  time  of  entering  his  appearance  in  Chancery.  lAvingston  v.  Qib* 
bons,  4  J.  C.  R.  94. 

16.  Where  a  defendant  files  his  answer  to  an  injunction  bill,  and  is 
heard  by  his  counsel,  on  the  bill  and  answer,  and  the  Court  makes  a 
decretal  order  in  the  cause,  it  is  too  late  to  petition  for  a  removal  of  the 
cause.     Ibid. 

17.  Where  one  of  two  defendants  is  a  citizen  of  another  State,  and 
there  is  no  joint  trust,  interest,  duty,  or  concern,  in  the  subject  matter 
of  controversy,  he  may  be  allowed  to  appear  and  defend  alone,  so  as  to 
enable  him  to  remove  a  cause.    Ibid. 

-  18.  If  some  of  the  parties,  plaintiffs  and  defendants,  respectively, 
are  citizens  of  the  same  State,  the  cause  cannot  be  removed.  .  Aorth 
River  Steam-Boat  Company  v.  Hoffman^  6  J.  C.  R.  300. 

19.  Where  a  corporation  are  plaintiffs,  it  must  appear  that  all  per- 
sons, jointly  interested,  are  entitled  to  sue  in  the  Courts  of  the  United 
States^  in  order  to  give  a  Circuit  Court  of  the  United  States  jnrisdie- 
tion  of  the  cause,  or  to  entitle  a  defendant  in  a  State  Court,  to 
the  cause  into  the  Circuit  Court  of  the  United  States.    Ibtd. 


TV.  Motionsy  petitions^  and  orders. 

20.  The  party  who  wishes  to  avail  himself  of  an  irregularity  in  the 
proceedings  of  his  adversary,  must  make  the  objection  the  first  op- 
portunity after  he  has  knowledge  of  it,  or  has  sufficient  information  to 
put  him  on  inquiry  as  to  the  fact.  Executors  of  Brasher  v.  Van  Cart- 
landtj  2  J.  C.  R.  242.  An  irregularity  of  practice,  or  defective  no- 
tice, will  be  cured  by  neglect  to  complain  of  it,  in  due  season.  SUn- 
ner  v.  Dayton^  5  J.C.  R.  191 .  As,  where  a  party  who  had  not  received 
dne  notice  of  the  examination  of  witnesses  before  commissioners,  sul^ 
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fered  1m  marUhs  to  elapse,  before  applying  to  the  Court :  HM^  that 
be  had,. by  his  delay,  waived  all  right  to  cross  examine  the  witnesses, 
or  to  object  to  the  irregularity.  Ibid,  A  motion  by  the  plaintiff  to 
have  his  name  struck  out  of  the  bill,  because  it  was  inserted  without 
bis  knowledge  or  consent,  is  too  late,  after  publication  passed,  and 
when  the  plaintiff  knew  that  his  name  bad  been  used  immediately  after 
the  bill  was  filed,  and  suffered  more  than  a  year  to  elapse  before  he 
made  his  application.  Sears  v.  PoweU^  5  J.  C.  R.  259. 

21.  Where  a  motion  on  some  interlocutory  matter  in  a  cause,  has 
been  once  heard  and  decided  on,  it  cannot  be  repeated,  unless  on  a 
new  ground.  Hoffman  v.  Livingstonj  1  J.  C.  R.  211.  It  is  not  enough 
that  additional  evidence  is  offered,  by  affidavits,  of  the  matter  urged  in 
support  of  the  former  motion ;  nor  can  affidavits  be  received  on  such 
motion,  to  aid  the  answer  of  the  defendant.    Ibid. 

22.  Affidavits,  ex  parte^  cannot  be  read  in  opposition  to  a  motion 
made,  on  the  coming  in  of  the  answer,  to  dissolve  an  injunction,  or  in 
sapport  of  the  allegations  in  the  bill.  Ea$tbum  v.  jEirA,  1  J.  C.  R. 
444.  The  admission  of  ex  parte  affidavits  is  an  exception  to  the  ge- 
neral rule  of  the  Court ;  and  it  is  allowed  only  in  wasief  or  cases 
where  irreparable  mischief  might  ensue  from  delay.     Ibid* 

23.  A  regular  decree  on  the  merits  cannot  be  set  aside  on  motion. 
Radletf  v.  Shaver,  1  J.  C.  R.  200. 

24.  An  application  to  set  aside  a  default,  need  not  be  by  petition, 
bat  may  be  by  motion,  preceded  by  the  service  of  notice,  with  copies  of 
the  affidavits  on  which  it  is  founded.  Beekman  v.  Peck,  3  J.  C.  R. 
415. 

25.  Orders  for  injunctions,  as  well  as  other  special  orders,  must  be 
entered  with  the  Register  or  Assistant  Register,  not  with  the  Clerk,  be- 
fore process  issues.     Skinner  v.  Dayton,  2  J.  C.  R.  226. 

26.  Copies  of  affidavits,  in  support  of  a  special  fnotion  or  petition, 
must  be  served  on  the  solicitor  of  the  opposite  party,  with  notice  o. 
the  motion.     Brown  v.  Rieketts,  2  J.  C.  R.  425. 

27.  Notice  of  a  motion  to  prove  exhibits  at  the  hearing,  must  be  ser- 
ved four  days  before  the  hearing.    Consequa  v.  Fanning,  2  J.  C.  R.  1 81  • 

28.  Though  an  order  dissolving  an  injunction,  be.,  may  be  dis- 
charged, by  motion  or  petition,  on  proper  grounds,  yet,  the  most  regu- 
lar coarse  is  to  discuss  the  merits  of  the  order  on  the  rehearing.  Fan- 
ning  V.  Dunham,  4  J.  C.  R.  35. 

29.  Application  for  an  allowance  out  of  the  capital  of  an  infant's 
estate,  for  his  maintenance,  may  be  by  petition,  without  a  bill.  Mat'- 
ter  of  Bostwiek,  4  J.  C.  R.  100. 

SO.  Whether  a  party  is  entitled  to  relief  by  petition,  or  must  apply 
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bjr  bittj  depends  on  circumUances,  and  tbe  sound  dtecretion  of  the 
Court.  Codwise  v.  Gelst^n^  on  Appeal,  10  J,  R.  507.  Where  it  re^ 
kites  to  some  collateral  matter,  which  has  reference  to  a  suit  io  Covrt, 
die  party  may  be  relieved  by  petition.     Ihid^ 


V.  Anundi^^  and  ditmiseing  the  bill. 

31.  Where  a  bill  is  dismissed  on  demurrer,  for  want  of  equity,  leave 
to  amend  the  bill  will  not  be  granted.  Lyon  v.  Tailmadge,  1  J.  C.  R« 
184.  Amendments  are  granted  only  where  there  is  some  defect  as  lo 
parties,  or  some  omission  or  mistake  of  a  fact,  or  circumstance  connecS* 
ed  with  the  substance  of  the  case,  but  not  forming  the  substance  it- 
self, or  where  there  is  some  defect  in  the  prayer  for  relief.     Ibid* 

S2.  The  Xlth  rule,  of  Jufie,  1806,  allowing  the  plaintiff  to  amend 
his  bill  of  course,  at  any  time  before  answer,  plea,  or  demarrer  CM, 
does  not  apply  to  a  bill  sworn  to  by  the  plaintiff,  or  an  iai^metim  bill. 
Bliss  V.  Grant,  I  J.  C.  R.  434. 

33.  The  name  of  a  defendant  cannot  be  struck  out  of  a  bill,  mi  ai»> 
tion  of  a  co-defendant,  without  his  consent,  or  notice  of  the  appiicatioii. 
Livingston  v.  Gibbons  ^  Ogden,  4  J.  C  R.  94. 

34.  Though  a  rule  to  amend  a  bill  is  of  course,  yet  it  wait 
actually  be  entered  with  the  Register  ;  for  the  Clerk  cannot  aUow  tbe 
records  to  be  amended  without  a  certified  order  for  that  peipoae. 
Luce  V.  Graham,  4  J.  C.  R.  170. 

35.  The  amendments  to  a  bill  should  be  marked  and  distinguished, 
so  that  tliey  may  be  easily  seen  by  the  defendant ;  and  witfaaut  being 
blended  with  or  repeating  the  original  bill.     Ibid. 

36.  After  replication,  the  plaintiff  will  not  be  allowed  to  amend  bis 
bill,  until  after  he  has  obtained  leave  to  withdraw  his  replication ;  and 
the  materiality  of  the  amendment,  and  the  reason  why  it  was  not  stated 
before,  must  be  satisfactorily  shown  to  the  Court.  Thorn  v.  Germamd^ 
4  J.  C.  R.  363.  But  if  a  witness  has  been  examined,  the  pleadings  cannot 
be  altered  or  amended,  unless  under  very  special  circumstaoces,  or  in 
consequence  of  some  subsequent  event ;  except  for  tbe  purpose  merely 
of  adding  parties.     Ibid. 

37.  When  a  plaintiff  cannot  amend  his  bill,  the  proper  eenrse  fcr 
bim,  is  to  apply  for  leave  to  file  a  supplemental  bill.     Ibid. 

38.  A  plaintiff  will  not  be  allowed  to  dismiss  his  bill  without  costs, 
unless  it  appears  that  he  had  reasonable  ground  for  filing  it.  Perim 
V.  Swaine,  2  J.  C.  R.  475. 
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9§»  The  plaintiff,  on  petitioo,  after  answer  and  exception  to  the^an- 
•wer,  may  amend  bis  bill,  by  adding  new  charges  and  new  parties,  up** 
on  payment  of  costs,  if  a  new  or  further  answer  be  required  ;  and  th^ 
plaintiff  must  amend  the  office  copy  of  the  bill  taken  out  by  the  4^ 
fendant,  who  has  appeared,  and  who  is  entitled  to.  six  weeks,  witbil^ 
which  to  answer  the  amended  bill.  Beekman  v.  Waters^  3  J.  )C.  Rp 
410.  And  in  case  defendants  are  added  to  the  bill,  the  plaintiff  piay 
have  process  otsubptena^  and  proceed  against  them  in  the  usual  coursa* 
Ihidi. 

40.  After  publication  passed,  and  the  cause  set  down  for  hearing, 
Ihe  plaintiff  will  not  be  allowed  to  amend  his  bill,  by  adding  new 
charges ;  but  may  file  a  supplemental  bill  on  payment  of  (U)sts«  SAaj^- 
h&rd  V.  MerrilU  3  J.  C.  R.  423. 


VI.   Taking  ihe  bill  pro  covftiBO  ;  end  opening  the  decree. 

.    41  •  If  a  defendant,  after  an  appearance,  will  not  answer,  the  bill  wi]l 
be  takenpro  confesso.     Caines  v  Fisher^  I  J.  C.  R.  6. 

43.  Where  the  bill  is  for  relief  onlyy  and  states  sufficient  groumly  it 
is  not  necessary  to  prosecute  the  party  to  contempt  and  seqoestratioi]^ 
before  taking  the  bill  pro  confeseo.  Ibid.  Othernise,  where  an  answer 
is  essential,  as  in  bills  of  discovery.     Ibtd. 

4S«  If,  after  appearance,  no  answer  is  put  in,  according  to  the  rules 
of  the  Court,  the  defendant  will  be  ordered  to  Sle  his  ansvper  by  the 
iirst  day  of  the  next  term,  or  that,  on  proof  of  service  of  the  order,  the 
bill  be  taken  pro  confesso.     Ibid* 

44.  By  a  general  rvle  of  the  Court,  July  20,  1816,  it  was  ordered, 
that  whenever  a  defendant  shall  not  cause  his  answer  to  be  filed  in  due 
time,  an  application  may  be  made  to  the  Court,  (without  previous 
notice,)  by  petition,  stating  the  circumstances,  for  an  order,  ihat  the 
defendant  answer  the  plaintiff's  bill,  in  such  time,  after  service  of  a 
copy  of  the  order  for  that  purpose,  as  the  Chancellor  shall  direct ;  or 
lo  default  thereof,  the  bill  he  taken  pro  confesso.  2  J.  C.  R.  Id2. 
And  if  the  defendant  does  not  answer,  within  the  time  limited  by 
anch  order,  a  rule  for  taking  the  bill  j^o  confesso  may  be  eateired,  as 
of  course,  op  ffling  an  affidavit  of  the  service  of  a  copy  oi*  the  order. 
Ibid.  See  also,  Brasher's  Executors  v.  Van  Cortlandt,  2  J.  C.  R.  M^. 

45.  Where  a  bill  is  taken  pro  confesso,  ihe  plaintiff  cannot  thereupon 
enter  a  decree ;  but  must  set  down  the  cause  for  hearing  in  term  ;  but 
no  notice  of  the  bearing  need  be  given  to  the  defendant.  Rose  v. 
Aroarfnif,4J.C.  R.647. 
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46.  A  defendant,  who  has  suffered  a  bill  to  be  taken  pro  eai^Mo, 
and  a  decree  against  him,  by  default,  may,  under  the  special  circum- 
stances,  be  let  into  a  defence,  upon  terms ;  it  resting  in  the  sound  dis- 
cretion of  the  Court,  to  relieve  the  party,  or  not,  from  the  consequen- 
ces of  bis  default.  Wooster  v.  fVoodhuil,  I  J.  C.  R.  539.  But  where 
there  had  been  gross  negligence  on  the  part  of  the  defendant,  and  the 
principal  and  most  material  witness  of  the  plaintiff  had  died  since  the 
bill  was  filed,  the  Court  refused  to  relieve  the  defendant,  as  opening 
the  decree  would  produce  irreparable  injury  to  the  plaintiff.     Ibid. 

47.  A  decree  fairly  and  regularly  obtained,  by  default,  for  want  of 
answer,  will  not  be  set  aside  to  let  in  a  defence  founded  on  a  fraudiilent 
speculation.    Parker  v.  Chanty  1  J.  C.  R.  630. 

48.  The  application  to  be  let  in  to  a  defence,  after  a  decree  by  de- 
fault, is  to  the  grace  and  favour  of  the  Court,  and  the  defendant  must 
show  that  he  is  deserving  of  favour.    Ibid. 

49.  A  decree  taken  pro  cowfesso^  on  a  bill  to  foreclose  a  mort- 
gage, after  a  sale  under  the  decree,  and  a  delay  of  more  than  six 
months,  will  not  be  set  aside,  unless  under  very  special  circumstances. 
Lansing  v.  M^Pherson^  3  J.  C.  R.  4^4. 

50.  A  decree  entered,  on  default,  and  enrolled,  was  set  aside,  on 
motion^  without  a  petition,  on  payment  of  costs,  bc.,the  plaintiffhaving 
been  served  with  notice  of  the  motion  and  copies  of  the  affidavits  in 
support  of  it.    Beekman  v.  Peckj  3  J.  C.  R.  415. 

51.  Where  a  bill  is  filed  against  two  defendants,  jointly  interested, 
and  is  taken  pro  confesso  against  one  of  them,  and  the  other  appears 
and  disproves  the  plaintiff's  case,  the  bill  will  be  dismissed  as  to  both 
defendanu.     Claton  v.  Morris^  on  Appeal,  10  J.  R.  534. 


VII.  Putting  the  plainHff  to  hiiekcHon. 

53.  Where  a  plaintiff  has  brought  a  suit  at  law,  and  obtained  a 
judgment,  and  at  the  same  time  filed  a  bill  against  the  defendant  in 
Chancery,  for  the  same  matter,  the  Court,  on  the  coming  in  of  the 
answer,  will  put  him  to  his  election,  either  to  proceed  at  law  on  the 
judgment,  or  in  the  suit  in  Chancery ;  and  if  he  elect  to  proceed  at 
law,  the  bill  will  be  dismissed  with  costs  ;  but  if  he  elects  to  proceed  in 
Chancery,  he  will  be  enjoined  not  to  proceed  under  the  judgment  at 
law,  without  the  leave  of  the  Court.  Rogers  v.  Vosburgh^  4  J.  C.  R. 
84. 

53.  A  creditor  filed  a  bill  to  set  aside  or  obtain  relief  against  a 
judgment  at  law  confessed  by  his  debtor  in  favour  of  a  third  person,  on 


GENERAL  INDEX.— Prac^e.  223 

the  grooad  of  fraud ;  and  while  the  sait  wag  pending  in  Chancery,  he 
proceeded  at  law,  and  recovered  a  judgment  against  his  debtor,  and 
issued  execution  thereon,  under  which  the  property  of  the  debtor  was 
advertised  for  sale;  the  Court  ordered  the  plaintiff  to  make  his 
election,  either  to  stay  execution  at  law,  during  the  continuance 
of  the  injunction,  or  consent  to  have  the  injunction  dissolved ;  and,  the 
plaintiff  refusing  to  make  an  election,  the  injunction  was  forthwith 
dissolved.     Livingston  v.  Kane^  3  J.  C.  R.  224. 

64.  Where  the  remedies  at  law  and  in  equity  are  inconsistent,  any 
decisive  act  of  the  party,  with  knowledge  of  his  rights,  and  of  the  facts, 
determines  his  election.  Sanger  v.  Woody  3  J.  C.  R.  416.  .  As 
where  the  plaintiffs  sued  the  defendant  on  his  contract  at  law, 
and  a  few  days  before  the  trial  of  the  cause,  discovered  facts  amount- 
ing to  a  fraudulent  concealment,  but  proceeded  to  take  a  verdict, 
and  afterwards  filed  a  bill  to  be  relieved  against  the  contract^  on 
the  ground  of  fraud :  HeU,  that  the  plaintiffs  had  made  their  election 
of  their  remedy  at  law,  and  were  bound  by  it.     Ibid. 


VIII.  Amending  the  ansu^er^  or  fling  a  supplemental  answer, 

55.  Where  there  is  a  clear  mistake  in  an  answer,  which  is  proper  to 
be  corrected,  the  practice  is  to  permit  the  defendant  to  file  an  additional 
or  supplemental  answer.  Brown  v.  Cross,  4  J.  C.  R  375.  But  this 
is  allowed  with  great  caution ;  and  only  where  there  is  a  mistake,  pro- 
perly speaking,  in  a  matter  of  fact.    Ibid. 

IX.  Exceptions  to  the  answer, 

56.  Exceptions  to  an  answer  for  impertinence,  as  well  as  insuffi- 
ciency, are  made  in  writing,  and  are  referred  to  a  Master  at  the  same 
time,  and  ^are  disposed  of  together.  Woods  v.  MoreU,  4  J.  C.  R. 
103. 

57.  If  exceptions  are  taken  to  an  answer,  and  the  defendant  submits 
to  the  exceptions,  by  putting  in  a  further  answer,  the  plaintiff,  if  he 
thinks  the  second  answer  not  sufficient,  should,  within  a  reasonable 
tioie,  as  three  weeks,  obtain  an  order  to  refer  the  answer  to  the  Master, 
for  insufficiency.  Sanford  v.  Bissel,  1  J.  C.  R.  383.  And  the  plaintiff 
ought,  either  in  the  order  of  reference,  or  by  notice  to  the  defendant, 
to  specify  to  which  of  the  exceptions  the  second  answer  is  still  imper- 
fect   Ibid. 

58.  Where  exceptions  to  an  answer  were  taken  in  November j  and 
the  defendant  put  in  a  second  answer  in  December,  and  the  plaintiff,  in 
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March  following,  obtained  a  role  of  reference  to  a  Master,  Without  any 
notice  to  the  defendant,  the  plaintiff  was  deemed  to  have  acquiesced  io 
the  second  answer,  and  the  order  of  reference  was  set  aside.  IMm 
And,  though  the  second  answer  was  not  accompanied  with  an 
oder  to  pay  the  costs  of  the  exceptions,  which  the  defendant,  in  soch 
case,  is  regularly  bound  to  pay  ;  yet  as  the  plaintiff  made  no  objection 
on  that  ground,  nor  called  on  the  defendant  for  the  costs,  bo  was  pco* 
eluded  from  making  tliat  objection  afterwards.     Ibid. 

59.  There  is  no  precise  time  for  filing  exceptions  to  a  Master's  ire* 
port  on  the  insufficiency  of  an  answer,  as  it  does  not  reqaire  coafirna* 
tion.     Myeri  v.  Bradford^  4  J.  C.  R.  434. 

60.  On  the  filing  of  the  report  of  the  Master  on  exceptions  taken  Co 
the  sufficiency  of  an  apswer,  the  plaintiff  may  immediately  sue  oat  a 
tuikpcsma  for  a  better  answer  and  for  costs ;  and  if  the  defendant  doea 
not  fila  exceptions  to  the  report,  and  obtain  an  order  for  setung  thon 
down  for  hearing,  within  eight  days  from  the  service  of  tbe  snbpoMMlf 
the  plaintiff  may  sue  out  an  attachment ;  after  which ,  the  defiradasi 
cannot  except  to  the  report,     i  bid. 


X.  Takif^  testimony  ^feigned  issue,  and  other  intermediixteproeeedingSm 

61.  No  interrogatories -can  be  filed  in  a  caase,  which  do  not  arisefromi 
or  relate  to,  some  fact  charged  in  the  plaintiff's  bill ;  nor  caa  any  do- 
poflitions  be  read  which  do  not  relate  to  some  fact  put  in  issoe  by  ibo 
bill  and  answer.  James  v.  M^Kenin,  on  Appeal,  6  J.  R«  64d.  S.  P« 
Lyon  V.  Tallmadgef  on  Appeal,  14  J.  R.  501.  And  if  such  deposi*^ 
tion  are  read  at  the  hearing,  and  Chancery  decides  upon  the  evidence, 
though  no  objection  be  made  at  the  time,  tbe  decree  will  be  reversed, 
on  appeal.     Ibid, 

62.  Examinations  of  witnesses  are  always  taken  de  bene  esse,  or  svb 
ject  to  dl  just  exceptions ;  and  if  inadmissible  on  account  of  the  kl* 
competency  of  the  witnesses,  they  may  be  suppressed  at  the  bearing  ; 
or  if  admitted,  they  are  ground  for  an  appeal  from  the  decree.    Thi^ 
tees  ofUufUington  v.  Aico//,  3  J.  R.  566. 

63.  Where  publication  has  passed,  without  any  witnesses  beingexa<» 
flsined  on  either  side,  the  Court,  after  the  lapse  of  more  than  twoyetttt 
firom  the  time  of  filing  the  bill,  refused  to  open  the  rule  for  publicationi 
on  tbe  affidavit  of  the  plaintiff  of  the  discovery  of  a  witness,  who  wonld 
prove  a  material  fact  in  the  cause,  denied  in  the  answer.  Smiih  v.  Brushy 
I  J«  C.  R.  459.  Nor  would  the  Court,  under  the  circumstancest  award 
a  feigned  issue  in  tbe  cause,  that  being  a  measure  of  sound  dis^retkw* 
Ibid, 
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64.  Liberty  to  re-examine  witnesses  rests  in  the  discretion  of  the 
Court,  and  is  to  be  governed  by  circumstances.  Boyd  v.  Dunlap^  I 
J.  C.  R.  483. 

65.  It  is  not  of  course  to  enlarge  the  rule  to  pass  publication,  and  it 
will  be  refnsed,  where  there  has  been  great  delay  ;  but  it  was  granted, 
until  the  plaintiffs  had  sufficiently  answered  a  cross  bill  of  the  defend- 
ants.    UnderhiU  v.  Fan  Cortlandt,  1  J.  C.  R.  500. 

66.  Where  a  replication  is  filed,  and  the  cause  set  down  for  hearing, 
without  any  rule  having  been  entered  to  produce  witnesses,  it  is  a  wai« 
▼er  of  the  replication  ;  and  the  defendants  are  entitled  to  the  benefit  of 
their  answers,  as  if  the  cause  had  been  set  down  on  bill  and  answer. 
Wi$«r  V.  Blaehly,  1  J.  C.  R.  607. 

67.  After  publication  passed,  and  the  cause  set  down  for  a  hearing,  the 
deposition  of  a  witness  was  allowed  to  be  amended,  on  examination  of 
him  by  the  Court,  he  being  aged  and  very  deaf,  and  a  mistake  having 
been  made  in  taking  down  his  testimony.  Denton  v.  Jackftn^  1  J.  C. 
R.  526. 

68.  On  a  cause  coming  on  to  be  heard,  if  it  appear  that  a  witnem  hae 
misbehaved  in  his  answers  to  the  in^rrogatories,  the  deposition  may  be 
•oppressed.  PhUlips  v.  Thompson^  1  J.  C.  R.  140.  Or,  if  a  farther 
answer  be  deemed  material,  the  Court  may  order  a  further  examina- 
tion of  the  witness  upon  the  interrogatories,  either  before  a  Master,  or 
in  open  Court.    Ihid. 

69.  Where,  at  the  hearing,  and  after  the  argument  had  closed, 
an  objection  was  made  to  the  competency  of  a  witness,  whose  deposit 
tson  had  been  read,  the  Court  allowed  the  plaintiff  to  prove  the  exe- 
cution of  a  release  by  the  witness  of  all  his  interest,  by  examining  a 
witness,  viva  voce^  without  any  previous  order  or  notice  for  that  pnr- 
poae.    Barrow  v.  Rktnelander^  I  J.  C.  R.  659. 

70.  A  witness  may  be  examined  viva  voce^  at  the  hearing,  for  a  par- 
ticular purpose,  as  to  prove  exhibits  not  proved  before  the  Examiner. 
Ibid.  Bnt  the  regular  course  is  to  serve  a  previous  order  for  that  pur- 
pose, or  a  notice  to  the  opposite  party,  four  days  before  the  bearing. 
Ibid. 

71.  The  Court  will  order  a  witness  to  be  examined  de  btns  mse, 
though  no  answer  has  been  filed,  if  the  necessity  for  taking  the  depo- 
sition is  satisfactorily  shown  by  affidavit.  Fort  v.  Ragusin,  2  J.  C. 
R.  146. 

72.  The  deposition  of  a  witness,  whose  examination  was  not  closed 
until  after  publication  had  passed,  was  allowed  to  be  read,  he  having 
been  cross-examined  by  the  opposite  party,  and  no  actual  abase  ap- 
pesuring ;  but  such  practice  is  irregular.  UnderhiU  V.  Van  CortlavMt^ 
2J.  C.  R.  339. 

Vol.  VU.  7& 


220  GENERAL  INDEX— Prachcc. 

73.  A  witness  should  go  before  the  Examiner  free  to  answer  ail  in-' 
terrogatorieSy  not  with  a  deposition  already  prepared.     Ibid, 

74.  If  a  cross  bill  contains  a  charge  of  fraudulent  misconduct  in  ar^ 
bitrators,  but  no  such  allegation  is  made  in  the  answer  to  the  original 
bill,  though  by  a  general  order  of  the  Court,  the  depositions  taken  in 
the  original  suit  are  allowed  to  be  read  in  the  cross  suit,  yet  sacb  parts 
of  the  depositions  as  related  to  the  fraudulent  misconduct,  not  charged 
in  the  original  suit  in  which  they  were  taken,  will  be  suppressed. 
Ibid. 

75.  Leave  to  withdraw  the  replication,  for  the  purpose  of  excepting 
to  the  answer,  is  not  allowed,  unless  for  special  cause,  clearly  shown, 
and  satisfactorily  accounting  for  the  neglect  of  the  plaintiff.  Brown 
V.  Rickets^  2  J.  C.  R.  425.  Where  three  months  had  elapsed  from  the 
time  of  filing  the  answer,  and  no  good  cause  shown  for  the  delay,  leave 
to  withdraw  the  replication,  be.  was  refused.  Ibid.  But  if  the  plaintiff 
wishes  to  withdraw  the  replication  merely  for  the  purpose  of  setting  the 
cause  down  for  hearing  on  the  bill  and  answer,  it  seems  the  motion  will 
be  granted.  Ibid.  A  replication  cannot  be  withdrawn,  for  the  purpose 
of  amending  the  bill,  unless  the  plaintiff  shows  the  materiality  of  the 
amendments,  and  why  the  matter  proposed  as  an  amendment  was  not 
before  stated  in  the  bill.     Ibid. 

76.  A  rule  to  produce  certain  bonds  before  the  Examiner ^  for  the  in- 
spection of  the  opposite  party,  will  not  be  granted,  where  the  existence 
of  one  of  the  bonds  is  denied,  and  the  other  is  denied  to  have  been  re- 
ceived by  the  plaintiff,  for  the  purpose  alleged  by  the  defendant.  A 
cross  bill,  or  bill  of  discovery,  is  the  proper  remedy  in  sncb  a  case« 
Lupton  v.  Johnson,  2  J.  C.  R.  429. 

77.  After  publication  has  passed,  but  the  depositions  taken  not 
read,  a  motion  to  enlarge  the  time  of  publication  will  not  be  granted, 
unless  upon  special  cause  shown,  and  due  notice  to  the  opposite  party 
of  the  motion.     Hamersley  v.  Brown,  2  J.  C.  R.  428. 

78.  After  publication  has  once  passed,  witnesses  cannot  be  examin- 
ed, unless  under  very  special  circumstances.  Uamershy  v.  Lambert^ 
2  3.  C.  R.  432. 

79.  To  enlarge  publiaition  is  to  stay  or  postpone  the  rule  for  pass- 
ing publication ;  and  a  motion  for  that  purpose  may  be  granted,  on 
reasonable  cause  shown  ;  but  this  is  very  different  from  a  motion  to 
examine  witnesses  after  publication  has  actually  passed.    Ibid. 

80.  Publication  is  passed  in  a  cause,  by  filing  a  certificate  of  the 
Clerk  of  the  entry  and  expiration  of  the  previous  rules,  with  the  Regk^ 
ter  or  Assistant  Register^  and  entering  a  rule  with  him  to  pass  pnbliea- 
tion.  Brown  v.  Rickets,  3  J.  C.  R.  63.  Notice  of  the  role  to  pass 
publication,  must  be  served  on  the  defendant's  Solicitor  or  his  agent ; 
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and  if  it  is  served  od  the  agent,  the  time  of  service  must  be  double, 
as  io  other  cases,  or  six  weeks,     Billings  v.  Rattoon^  5  J.  C.  R.  189. 

81.  Either  party,  who  has  examined  witnesses,  may  give  rules  for 
pablication,  but  the  rule  for  publication  can  be  entered  by  the  party 
only  who  has  given  the  previous  rules.  Ibid.  The  defendant  cannot 
pass  publication  on  the  plaintiff's  riiles,  nor  vice  versa.     Ibid. 

82.  Where  the  rule,  to  show  caruse  why  publication  should  not  pass, 
bfts  been  enlarged  by  an  order  for  that  purpose,  at  the  instance  of  the 
defendants,  and  that  order  has  expired,  publication  may  pass,  without 
entering  a  further  rule  with  the  Register,  as  is  the  practice  in  ordina- 
ry cases,  on  the  expiration  of  the  rule  to  show  cause.  Moody  v.  Payne, 
3  J.  C.  R.  294.  If,  after  publication  has  so  passed,  the  substance  of 
the  testimony  taken  on  a  material  point  upon  which  further  testimony 
is  sought,  has  been  disclosed  to  the  defendant,  it  is  too  late  to  move 
to  open  or  enlarge  the  rule,  on  affidavit.     Ibid. 

83.  After  a  cause  has  been  regularly  set  down  for  hearing,  on  the 
bill  and  answer,  the  plaintiff  was  allowed  to  file  a  replication,  on  pay- 
ment of  costs.     Smith  v.  West,  3  J.  C.  R.  363. 

84.  Where  the  objection  is  to  the  credit  of  the  witnesses,  the  appli- 
cation to  the  Court  is  by  filing  articles  to  impeach  it.  Furnian  v.  Coe, 
I  C.  C.  E.  96. 

85.  Where,  after  publication  passed,  a  party  files  articles,  and 
gives  notice  of  the  examination  of  witnesses,  to  impeach  the  credit  of 
former  witnesses,  the  adverse  party  may  examine  witnesses,  to  support 
the  credit  of  his  witnesses  who  have  already  deposed ;  and  is  entitled 
to  a  rule  to  produce  witnesses  and  pass  publication,  as  in  other  cases* 
Troup  V.  Sherwood,  3  J.  C.  R.  558.  A  copy  of  the  articles  filed, 
with  notice  of  the  examination  to  discredit  the  former  witnesses,  must 
be  served  on  the  adverse  party,  within  fourteen  days  after  obtaining 
a  copy  of  the  depositions.  Ibid.  And  copies  of  the  interrogatories  to 
be  administered  to  the  witnesses,  must  be   (uruished  to  the  adverse 

J  arty,  six  days,  at  least,  before  the  day  assigned  for  their  examination. 
bid.  It  seenis,  that  articles  to  impeach  the  credit  of  witnesses  who 
have  been  examined,  and  after  publication  has  passed,  may  be  filed 
after  the  cause  has  been  set  down  for  hearing.     Ibid. 

86.  The  rule  of  evidence,  as  to  impeaching  the  credit  of  witnesses 
who  have  been  examined,  should  be  the  same  in  equity,  as  at  law. 
The  inquiry  should  be  as  to  the  general  character  of  the  witnesses,  ybr 
veracity.  Ibid.  But,  it  seems,  that  on  a  special  application  to  the 
Court,  the  inquiry  maybe  allowed  to  go  beyond  the  general  character, 
as  to  particular  facts  affecting  the  character,  provided  those  fact  sare 
not  material  to  the  matter  in  issue  between  the  parties.     Ibid, 

.  87.  Where  a  witness  is  about  to  depart  the  state,  to  reside  perma- 
'nently  abroad,  the  Court,  on  petition,  verified  by  affidavit,  waA  oti 
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■Milaoo  for  (bat  parpose,  will  order  him  to  he  examined  de  hem  esse, 
without  previous  notice  of  the  motion.  Roekwdl  w,  Folsomy  4  J.  C, 
R.  165. 

88.  A  cross  bill  must  be  filed  before  publication  is  passed  in  the 
original  eaiise.  Oouvemeur  v.  Elmendorf,  4  J.  C.  R.  357.  S.  P« 
Fidd  V.  Sckieffelin,  7  J.  C.  R.  250.  it  is  not  matter  of  course 
to  stay  proceedings,  or  to  enlarge  publication  in  the  original 
cause,  until  an  answer  is  put  in  to  a  cross  bill,  filed  after  pro- 
ceeding or  answer  in  the  original  cause ;  but  it  must  depend  on 
special  circumstances.  Ibid.  Where  there  has  been  very  great 
delay  and  negligence  on  the  part  of  the  defendant,  he  will  not  be 
allowed  to  file  a  cross  bill,  nor  to  amend  his  answer,  nor  to  issue  a 
commission,  so  as  to  delay  the  plaintiff.  Ibid,  But  the  Court  may, 
at  a  hearing,  direct  a  ctoss  bill  to  be  filed,  when  it  appears  that  the 
first  suit  is  insufficient  to  bring  before  the  Court  the  rights  of  the 
parties,  and  the  merits,  necessary  to  a  complete  and  just  determinatioo 
of  the  cause.     Fisld  ▼.  SchieffeHn,  7  J.  C.  R.  250. 

89.  To  entitle  the  plaintiff,  before  hearing,  or  publication,  or  iuoe 
joined,  to  call  for  the  inspection  of  papers,  accounts,  bc^,  it  is  not 
sufficient  that  there  has  been  a  general  reference  to  them,  in  the  an- 
swer, or  in  the  schedule  annexed  to  it ;  they  must  be  described  with 
reasonable  certainty,  in  the  answer,  or  in  the  schedule,  so  as  to 
be  considered,  by  the  reference,  as  incorporated  in  the  answer, 
which  must  admit  them  to  be  in  the  possession  or  power  of  the  de> 
fendant ;  and  it  must  appear,  that  the  plaintiff  has  an  interest  in  the 
production  of  the  papers,  books,  or  instruments  sought  after.  Watson 
V.  Renwiek,  4  J.  C.  R.  381. 

90.  A  party  is  not  entitled  to  copies  of  deeds,  or  other  writings, 
referred  to  in  die  interrogatories  of  the  opposite  party,  until  after  publi- 
cation. Exhibits^  however,  ought  to  be  sufficiently  described  in  the  in- 
terrogatories, so  as  to  enable  the  adverse  party  to  know  what  is  intend* 
ed  to  be  proved,  and  to  put  him  on  all  due  inquiry.  Ibid.  TVetrp  ?» 
Haight,  6  J.  C.  R.  335. 

91.  A  re-examination  of  witnesses  is  not  of  course,  but  only  on 
special  application  to  the  Court,  and  on  sufficient  cause  shown,  by 
affidavit  or  otherwise,  according  to  circumstances.  Haltock  v.  Smith, 
4  J.  C  R.  649.  A  witness  who  has  been  examined  before  a  commis* 
sumer^  by  consent  of  parties,  on  affidavit  that  his  testimony  was  not  duly 
taken  down  by  the  commissioner,  who  had  materially  mistaken  it,  was 
ordered  to  be  re-examined  before  an  Examiner,  there  being  no  sogges- 
tion  of  any  tampering  with  the  witness.  Trustees  of  Kingston  ▼•  7*af- 
pan,  1  J.  C.  R.  368. 

92.  A  party  who  had  not  received  due  notice  of  the  examination  of 
witnesses  before  commissioners,  suffered  ten  months  to  elapse,  before 
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applying  to  the  Court,  was  deemed  to  have  waived,  by  his  delay,  any 
right  to  cross  examine  witnesses,  or  to  object  to  the  want  of  notice. 
Skinner  v.  Dayton,  5  J.  C.  R.  191. 

93.  Each  party  has  a  right  to  elect  his  own  Examiner ;  and  the 
Court  will  not,  on  motion  of  the  opposite  party,  interfere  with  that 
right ;  but  a  direct  examination  may  be  made  before  ane  Examiner,  and 
a  cross  examination  before  another.  Troup  v.  Haight,  6  J.  C.  R. 
386. 

94.  A  motion  for  a  second  or  new  trial  of  a  feigned  issue,  directed 
by  the  Court,  to  try  the  validity  of  a  will,  made  the  second  term  after 
that  in  which  the  nisipritu  record  and  Judge's  certificate  had  been  6le4, 
and  upon  an  ex  parte  statement  of  the  evidence  given  at  the  trial,  was 
denied,  on  the  ground  of  the  delay,  and  the  want  of  proper  documents. 
F'an  •list  V.  Hunter,  5  J.  C.  R.  148.  A  new  trial  may  be  moved 
for,  and  granted,  at  the  final  hearing,  on  the  equity  reserved.  IM. 
Though  it  is  the  most  usual  course,  to  award  a  second  trial  on 
a  feigned  issue,  in  cases  touching  the  inheritance,  where  the  verdict  if 
in  favour  of  the  will  and  against  the  heir  at  law;  yet  it  rests  entirely 
in  the  discretion  of  the  Court  to  award  a  second  trial  or  not,  according 
to  the  circumstances  and  testimony  in  the  cause.     Ibid, 

95.  It  rests  in  the  sound  discretion  of  the  Court  to  award  a  feigned 
issue  or  not;  but  where  the  truth  of  the  facts  can  be  satisfactorily  as* 
certained  by  the  Court  without  the  aid  of  a  Jury,  it  is  its  duty  to  decide 
as  to  the  facts,  and  not  to  subject  the  parties  to  the  expense  and  delay 
of  a  trial  at  law.  Dale  v.  Roosevelt,  6  J.  C.  R.  255.  S.  P.  Le  €hen 
y.  Gouvemeur,  on  Appeal,  1  J.  C.  436. 

96.  Where,  on  a  bill  for  a  specific  performance  of  an  agreement  to 
convey  land,  the  plaintiff  alleged  payment  of  part  of  the  purchase 
money,  under  a  verbal  agreement  prior  to  the  written  contract,  and  a 
feigned  issue  was  awarded  to  try  the  truth  of  the  allegation  of  payment, 
and  the  jury  found  the  fact :  Held,  that  the  defendant  having  acqui* 
eiced  in  the  feigned  issue,  and  controverted  the  fact  at  the  trial,  could 
not,  afterwards,  object  to  the  decree  allowing  the  payment  in  part  of 
the*  purchase  money.     Waters  v.  Travis,  on  Appeal,  9  J  R.  450. 

[It  seems,  that  the  Supreme  Court  will  grant  a  new  trial  of  a 
feigned  issue  out  of  Chancery,  on  an  affidavit  of  newly  discovered  evi- 
dence. Doe  V.  Roe,  1  J.  C.  402.  If,  on  a  feigned  issue  from  the 
Court  of  Chancery,  an  inquest  be  improperly  taken,  relief  must  be 
sought  in  the  Supreme  Court,  before  which  the  issue  was  directed  to 
be  tried ;  and  if  notice  of  trial  has  not  been  given,  the  inquest  will  be 
set  aside,  with  cosu,  to  be  paid  by  the  plaintiff's  attorney.  Den  v. 
Fen,  1  Caines'  Rep.  487.] 


230  GENERAL  INDEX.— Practice. 


XI.  Hearing  and  rs'-hearing. 

97.  Where  a  cause  is  brought  to  a  hearing  on  the  bill  and  answer, 
the  answer  is  to  he  taken  ah  true  in  all  poinU.     Brinckerhoffw.  Browne , 
7  J.  C.  R.  217.     And  where  the  defendant,  in  his  answer,  states  that 
be  believes  and  hopes  to  be  able  to  prove  such  and  such  matters,  they 
wUl  be  considered  as  proved.    Ibid. 

98.  It  is  too  late  to  object  to  the  jurisdiction  of  tlie  Court,  at  the 
bearing,  after  the  defendant  had  answered,  and  put  himself  on  the 
meriu  of  the  case,  instead  of  demurring  to  so  much  of  the  bill  as  sooght 
rtliaf.     Livingstan  v.  Livingston,  4  J.  C.  R.  287. 

99.  Where  exhibits  are  proved  at  the  hearing,  the  witnesses  may  be 
cross  examined  at  the  hearing.     Consequa  v.  Fanning^  2  J.  C.  R.  481. 

100.  After  hearing,  and  a  final  decree  in  the  cause,  a  witness  cannot 
be  re-examined  to  explain  or  correct  his  testimony  taken  on  examina- 
tkm  in  chief,  and  read  at  the  hearing ;  unless,  perhaps,  under  very  spe- 
cial circumstances.     Oray  v.  Murray,  4  J.  C.  R.  412. 

101.  Affidavits  taken  ex  parte,  after  a  cause  has  been  set  down  for  a 
final  hearing,  are  inadmissible.    Minuse  v.  Cox,  5  J.  C.  R.  441. 

102.  Proofs  are  allowed  to  be  read  in  Chancery,  without  prejudice, 
sabject  to  all  just  exceptions  ;  but  this  is  not  allowed  at  law.  Mann  v. 
•Mann,  on  Appeal,  14  J.  R.  1. 

103.  In  two  causes  against  the  same  defendant,  depending  on  the 
samefacts,  the  plaintiffs  were,  respectively,  witnesses  for  each  other,  and 
after  publication  had  passed,  and  the  causes  were  set  down  for  hearing, 
the  defendant  filed  cross  bills  for  discovery,  on  the  ground  that  the  wit- 
nesses had  fully  and  satisfactorily  answered  one  of  the  cross  interroga- 
tories :  and  a  motion  was  made  to  put  off  the  hearing  of  the  causes 
until  answers  were  put  in  to  the  cross  bills ;  which  motion  was  refused, 
it  being  too  late  for  such  an  application,  and  the  answers  not  appearing 
to  be  evasive.     Sherry  v.  Arden,  1  J.  C.  R.  62- 

104.  A  re-hearing  rests  in  the  sound  discretion  of  the  Court,  and  is 
not  granted  on  a  decree  for  costs  only,  unless  under  special  circum- 
stances. Travis  v.  Waters,  1  J.  C,  R.  48.  S.  P.  Eastbwm  v.  Kirk, 
2J.C.  R.317. 

106.  On  are-hearing,  the'party  complaining  of  thedecree,  and  seeking 
to  have  it  corrected,  is  entitled  to  open  and  close  the  argumenL  Sills 
V.  Broum,  1  J.  C.  R.  444. 

106.  A  petition  for  a  re-hearing  ought  to  state  the  grounds  on  which 
a  rehearing  is  asked,  to  enable  the  Court  to  exercise  its  judgment  as 
to  the  propriety  of  granting  the  motion.  Wiser  v.  Blackly,  2  J.  C.  R. 
488. 5  and  the  party  mustdeposit^y  doUars  with  the  Register,  towards 
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the  costs  of  the  re-hearing,  in  case  the  decree  is  not  materially  varied; 
Consequa  v.  Fanning^  3  J.  C.  R.  364. 

107.  On  a  re-hearing,  the  cause  is  open  to  the  party  who  petitions  for 
it,  to  those  parts  only  of  the  decree  complained  of  in  the  petition ;  bat 
as  to  the  other  party,  the  cause  is  open  as  to  the  whole  matter.  Ibid^ 
S.  P.  Dale  V.  Roosevelt^  6  J.  C.  R.  255. 

108.  Where  a  decretal  order  of  reference  to  a  Master,  to  take  an 
account,  was  made  in  Sepiemberj  1817,  and  in  January^  1818,  the 
Master,  after  hearing  both  parties,  made  his  report,  and  in  June  (oU 
lowing,  the  defendant  petitioned  for  a  rehearing,  on  grounds  affecting 
the  merits  of  the  decretal  order ;  the  Court,  although  the  party  was  not 
entitled  to  a  re-hearing,  as  of  course,  on  account  of  the  delay  in  making 
the  application,  granted  the  petition,  on  the  defendant  paying  all  the 
costs  of  reference  under  the  order,  and  depositing  fifty  dollars  with  the 
Register,  8z;c.     Consequa  v.  Fanning,  3  J.  C.  R.  364. 

109.  Evidence,  duly  taken  in  chief,  omitted  to  be  read  at  the  former 
hearing,  through  negligence,  or  other  cause  ;  or  evidence  as  to  new 
matter  not  before  ready,  or  as  to  papers  since  found,  and  which  may 
be  proved  at  the  hearing  ;  or  evidence  to  show  the  incompetency  of  a 
witness,  whose  deposition  was  read  at  the  former  hearing,  u  admissible 
at  the  re-hearing.  Dede  v.  Rooseveli,  6  J.  C.  R.*255.  Bat  new  evi- 
dence as  to  the  merits,  is  not  allowed  at  are-hearing ;  especially,  when 
it  has  been  taken  ex  parte.     Ibid. 

110.  Where  a  decree  is  entered  by  consent,  there  can  be  no  re- 
hearing ;  but  the  party,  in  case  of  fraud  or  coUwon,  must  seek  relief 
by  original  bill.    Monell  v.  Lawrencey  on  Appeal,  12  J«  R.  621 . 


XII.  Reference  to  a  Master,  report  and  exceptions. 

111.  In  the  case  of  Remsen  v.  Remsen^  (2  J.  C.  R.  495.)  the  Conrt 
laid  down  the  following  genera/  rules  of  practice,  to  be  deduced  from 
the  books,  and  which  ought  to  prevail  on  the  subject  of  examinationf 
before  a  Master,  so  as  to  unite  convenience  and  despatch,  with  soond 
principle  and  safety  : — 1 .  The  parties  should  make  their  proofs  as  fall, 
before  publication,  as  the  nature  of  the  case  requires  or  admits  of,  to 
the  end,  that  the  supplementary  proofs  before  the  Master,  may  be  as 
limited,  as  the  rights  and  responsibilities  of  the  parties  will  admit : 
2.  The  orders  of  reference  should  specify  the  principles  on  which  the 
accounts  are  to  be  taken,  and  the  inquiry  is  to  proceed,  as  far  as  the 
Court  shall  have  decided  upon  them  ;  and  the  examinations  before  the 
Master  should  be  limited  to  such  matters,  within  the  limits  of  the  order, 
as  the  principles  of  the  decree,  or  the  order,  may  render  necessary. 
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3.  That  no  witness  in  chief,  nor  the  parties,  be  examined  before  the 
Master,  without  an  order  for  that  purpose,  specifying^  the  subject  and 
extent  of  theexamination;  and  such  an  order  to  be  given,  when  a  witness 
who  has  once  been  examined,  is  to  be  re-examined  before  the  Master, 
OD  the  same  matter.  4.  Upon  the  defendant  accounting  before  the 
Master,  he  is  to  be  allowed  on  his  own  oath,  being  credible  and  uncon- 
tradicted, for  sums,  not  ex'ceediug  twenty  dollars  each  ;  but  he  mast 
mention  when  and  to  whom  he  paid  them,  and  must  swear  positively 
to  the  fact,  and  not  as  to  belief  only,  and  the  whole  of  the  items  so 
established,  mnst  not  exceed  (500)  dollars ;  and  the  defendant  can- 
not by  way  of  charge,  charge  another  person  in  that  way :  5. 
The  Master  ought,  in  the  first  instance,  to  ascertain  from  the  par- 
ties, or  their  counsel,  by  suitable  acknowledgments,  what  matters  or 
itenu  are  agreed  to  or  admitted ;  and  then,  as  a  general  rule,  and  for  the 
sake  of  precision,  the  disputed  items  ought  to  be  reduced  to  writing  by  th« 
parties  respectively,  by  the  way  of  charges  and  discharges,  and  the  re- 
quisite proofs  taken  on  written  interrogatories,  prepared  by  the  parties 
and  approved  by  the  Master,  or  by  a  viva  voce  examination,  as  the  par- 
ties may  deem  most  expedient,  or  the  Master  may  direct,  in  the  given 
case.  The  testimony  is  to  be  taken  in  the  presence  of  the  parlies,  or 
their  counsel,  (except  when  it  is  specially  ordered  to  be  taken  privately,) 
and  reduced  to  writing  by  the  Master,  or  under  his  direction,  if  he  shall 
deem  it  advisable,  as  well  where  the  party  as  a  witness  is  examined.  6.  In 
all  cases  where  the  Master  is  directed  by  the  order  to  report  prooA,  the 
depositions  of  the  witnesses  should  be  reduced  to  writing  by  the  Mas* 
ter,  and  subscribed  by  the  witnesses,  and  the  depositions  returned,  with 
the  report,  to  the  Court.  7.  When  an  examination  is  once  begun  be- 
fore a  Master,  he  ought,  on  assigning  a  reasonable  time  to  the  parties, 
to  proceed  with  as  little  delay  and  intermission  as  the  nature  of  the 
case  will  admit  of,  to  the  conclusion  of  the  examination  ;  and  when 
once  concluded,  it  ought  not  to  be  opened  for  further  proof,  without 
special  and  very  satisfactory  cause  shown.  8.  After  the  examination 
is  concluded,  in  cases  of  a  reference  to  take  accounts,  or  to  make  in- 
qniry,  the  parties,  their  solicitors,  or  counsel,  after  being  furnished  by 
the  Master  with  a  copy  of  his  report,  ought  to  have  a  day  assigned  to 
them  to  attend  before  him,  to  the  settling  of  the  report,  and  to  make 
objections  in  writing,  if  any  they  have;  and  when  the  report  is  finally 
settled  and  signed,  the  parties  ought  to  be  confined,  in  their  excep- 
tions, to  such  objections  as  are  overruled  or  disallowed  by  the  Master. 
Rinuen  v  Remsen,  2  J.  C.  R.  495. 

112.  After  a  final  decree,  an  order  for  the  defendant  to  account  be- 
fore a  Master,  so  as  to  vary  the  relief  sought  by  the  bill,  will  not  be 
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granted,  on   motion  ;  but  the  reference  must  be  granted,  if  at  all,  af- 
ter a  re-hearing  in  the  canse.     Hendricks  v.  Robinson,  2  J.  C.  R.  484. 

113.  It  is  not  the  proper  course  to  refer  to  a  Master  an  examination 
into  facts,  going  to  the  merits  of  the  cause,  and  as  to  which  proofs  have 
been  taken  in  chief,  in  the  usual  way.  Slee  v.  Blootn^  on  Appeal,  20 
J.  R.  669.     S.  C.  5  J.  C.  R.  366. 

1 14.  In  an  order  of  reference,  the  defendant  may  be  directed  to  pro- 
duce before  the  Master,  on  oath,  all  books,  papers,  &c.,  in  his  custody, 
or  power,  and  be  examined  on  oath,  on  such  interrogatories  as  tiie 
Master  may  direct,  relative  to  transactions  set  forth  in  the  pleadings* 
Hart  V.  Ten  Eyck,  2  J.  C.  R.  613. 

115.  A  party  in  an  account  before  a  Master,  under  the  head  ofge-' 
neral  expenses^  is  not  to  be  allowed  any  thing,  without  specifying  parti- 
culars.    Methodist  Episcopal  Church  v.  Jaques,  3  J.  C.  R.  78. 

116.  Where  one  party  produces  a  paper  to  charge  the  other,  the 
opposite  party  may  use  it,  in  bis  discharge  ;  but  it  does  not  follow, 
that  each  party  is  to  have  the  same  credit.     Ibid, 

117.  Where  the  discharges  are  inaccurate  in  some  instances,  and 
are  destitute  of  precision  and  certainty,  as  to  place  and  circumstances, 
the  whole  may  be  rejected.     Ibid. 

118.  An  order  of  reference  for  an  account  before  a  Master,  cannot 
be  more  extensive  than  the  allegations  and  proofs  of  the  parties. 
Consequa  v.  Fanning,  3  J.  C.  R.  587. 

119.  Where  the  charges  in  the  bill  are  specific,  setting  forth  the 
items  of  the  account,  with  their  dates,  on  an  order  of  reference  for  an 
account,  the  inquiry  is  not  open  beyond  the  special  matters  charged  ; 
although  the  bill  may  contain  a  genera!  charge,  at  the  conclusion,  and 
a  prayer  for  "  a  full  account  concerning  the  premises."     Ibid. 

120.  Where  the  plaintiff  produces  and  examines  a  witness  before  a 
Master,  but  neglects  to  inquire  as  to  the  particular  item  in  the  account, 
which  the  witness  alone  could  explain,  he  cannot,  afterwards,  except 
to  the  report  of  the  Master,  as  incorrect,  in  regard  to  such  item. 
Barrow  Y.  Rhinelanderj  3  J.  C.  R.  614. 

121.  On  a  reference,  witnesses,  residing  in  a  distant  part  of  the  state, 
may  be  examined  on  interrogatories,  before  a  Master  in  the  county 
where  they  reside,  under  the  directions  of  the  Master  before  whom  the 
reference  is  pending ;  and  examinations  so  taken  may  be  used  on  the 
reference,  saving  all  just  exceptions.  Mason  v.  Roosevelt,  3  J.  C.  R. 
627. 

122.  If  the  decretal  order  of  reference  is  silent  as  to  the  mode  of 
calculating  interest,  and  the  Master  does  not  allow  annuol  rests,  the 
plaintiff  should  apply,  on  the  coming  in  of  the  report,  for  an  order  on 
the  Master  to  report  his  reasons  for  rejecting  the  claim,  or  make  the 
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rejection  a  ground  of  exception  to  the  report.  If  he  does  neither,  and 
the  report  is  confirmed,  he  cannot,  on  a  final  hearing,  on  the  equity  re- 
served, make  the  objection  to  the  report*  Smith  v.  Smithy  4  J.  C.  R. 
445. 

123.  Objections  to  the  admissibility  of  evidence  before  a  Master,  not 
made  the  ground  of  exception  on  the  report  being  filed,  will  be  oon- 
sidered  as  waived,  and  cannot  be  made  at  the  final  hearing.  Minuse 
V.  CoXySi.  C.  R.  441. 

124.  In  a  suit  between  the  representatives  of  a  father,  and  the  re- 
presentatives of  his  son ;  where  all  the  matters  in  controversy  were 
referred  to  a  Master,  the  Court  refused  to  allow  the  exceptions  made 
to  the  report ;  the  transactions  being  very  stale  and  ancient,  and  most 
of  them  family  dealings  and  concerns,  and  the  parties  and  their  wit- 
nesses having  been  fully  examined  before  the  Master.  Jlrden^s  Exeeu^ 
tors  V.  Executors  ofArden,  1  J.  C.  R.  313. 

125.  Where  numerous  excq^tions  were  taken  to  a  Master's  report, 
and  the  facts  were  multiplied,  and  the  defendant  applied  for  an  order 
on  the  Master  to  furnish  certified  copies  of  the  minmies  of  testimony 
taken  in  the  case  before  a  former  Master,  since  deceased,  and  before 
himself,  as  the  same  were  in  his  possession,  and  of  all  notes  and  me* 
morandums  made  upon  the  testimony  by  the  Masters,  and  all  the 
vouchers  produced  in  evidence  before  them,  relative  to  the  matters  of 
charge  and  discharge,  in  taking  the  account ;  the  Court,  oo  acooant 
of  the  difficulty  of  specifying  particular  parts*  of  the  testiaiony 
wanted,  granted  the  order,  on  condition  that  the  expense  of  retorning 
such  parts  of  the  testimony,  as  should  not  be  found  necessary  lo  sop* 
port  the  exceptions,  should,  in  any  event,  be  paid  by  the  defesidanU 
Jiquts  v.  Methodist  Episcopal  Churchy  2  J.  C.  R.  543. 

126.  Costs  on  exceptions  to  a  Master's  report  are  allowed  to  each 
party  on  the  exceptions  in  which  they  have  each  respectively  prevailed* 
Jbid.  The  mistake  of  a  Master  is  not  like  the  error  of  n  Judge,  and 
is  no  rule  as  to  costs.  Ibid.  Where  there  were  exceptions  on  both 
sides,  some  of  which  were  allowed,  and  some  overruled,  and  one  of 
the  exceptions  was  modified  by  the  Court,  the  parties  respectively 
were  allowed  costs  of  the  exceptions  on  which  they  prevaiM,  and  of 
those  made  by  the  opposite  party  which  were  ovemled ;  but  cosu  were 
granteil  to  neither  party  on  the  exception  which  was  modified.  Borrow 
V.  Rhinelander,  3  J.  C.  R.  614.  627. 

127.  Exceptions  to  the  reports  of  Masters  are  in  the  nature  of 
special  demurrers,  and  the  party  objecting  must  lay  his  finger  on  the 
error ;  otbi^rwise,  the  part  not  pointed  out  by  the  exception,  will  be 
taken  to  be  admitted.     fVUkes  v.  Rogers^  on  Appeal,  6  J.  R.  566. 

128.  The  Court  cannot  set  aside  a  report  upon  matters  to  which 
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exceptions  are  not  taken,  and  require  further  proof;  not  even  in  a 
case  where  infants  are  concerned,  if  they  have  a  guardian.  Ibid. 
129.  Where  the  order  for  confirming  the  Master's  report  is  regular, 
it  will  not  be  vacated  afterwards,  so  as  to  allow  the  defendant  to  except 
to  tlie  report,  when  he  pnrposely  kept  back  his  objections  at  the  time, 
and  did  not  state  them  to  the  Master,  though  he  had  full  knowledge 
of  all  the  facts  which  formed  the  ground  of  his  exception.  She  v. 
Bloom^  7  J.  C.  R.  137.  S.  P.  Methodist  Episcopal  Church  v. 
JaqueSf  S  J.  C.  R.  78. 


XIII.  Decree. 

130.  The  plaintiff  is  not  confined  to  the  particular  relief  prayed  for 
in  the  bill,  but,  under  the  general  prayer,  is  entitled  to  such  a  decree 
as  the  circmnstancesof  the  caie  may  require.  Bebee  v.  Bank  ofJVew- 
Tork^  on  Appeal,  1  J.  R.  639. 

131.  A  decree  can  never  be  impeached  by  an  original  bill ;  it  can 
be  questioned  only  by  a  bill  of  review.  Qdston  v.  Codwise^  1  J.  C. 
R.  196.  Except  on  the  ground  of  fraud.  Davoue  v.  Fanning^  4  J. 
C.  R.  199.    Murray  v.  Murray,  5  J.  C.  R.  60. 

132.  A  regular  decree  on  the  merits  cannot  be  set  aside  on  motion ; 
and  it  seems,  that  where  it  is  sought  to  set  aside  a  decree  on  the  ground 
of  surprise  and  irregularity,  the  course  is  to  apply  by  petition.  Rad- 
ky  V.  Skaver,  1  J.  C.  R.  200. 

133*  The  recitals  in  a  decree  should  not  be  augmentative,  but  state 
merely  the  conclosions  of  law  and  fact.  Dey  v.  Dunham^  2  J.  C.  R. 
182. 

134.  Where  a  deed  is  set  aside  as  constructively  firaudulent,  it  is 
usual  to  ditect  a  release  and  reconveyance  by  the  party  claiming  under 
the  deed,  with  a  covenant  against  his  own  acts.     Ibui. 

135.  If  a  final  decree  is  silent  as  to  costs,  they  are  lost,  and  cannot 
afterwards  be  ordered  to  be  paid,  unless,  on  a  re-hearing,  the  decree 
has  been  opened  for  that  purpose.  Tracers  v.  Waters^  1  J.  C.  R.  85. 
on  Appeal,  12  J.  R.  500. 

136.  A  decree  on  a  bill  for  the  specific  performance,  on  the  coming 
in  of  the  Master's  report,  as  co  the  quantity  of  land  to  be  conveyed, 
and  the  payments  made,  directing  the  balance  due  to  be  paid,  and  the 
conveyance  to  be  executed,  is  ^  final  decree,    ll^id. 

137.  A  final  decree  is  that  which  is  made  when  all  the  material  facts 
are  ascertained,  so  as  to  enable  the  Court  to  understand  and  decide  on 
the  merits  of  the  case.  Jaques  v.  M0  hodist  Episcopal  Church,  on 
Appeal,  17  J.  R.  548. 
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138.  A  final  decree,  regularly  obtained  and  eorolled,  cannot  be 
opened,  or  altered,  except  by  a  bill  o(  review;  and  if  not  enrolled,  it 
can  be  corrected  only  by  a  re-hearing,  duly  obtained  according  to  the 
rules  of  the  Court.  Bennet  v.  Winter^  2  J.  C.  R.  205.  But  before 
enrolment  it  may  be  corrected,  where  the  mistake  or  omission  was 
inadvertent,  and  is  clearly  ascertained.  Lawrence  v.  CortieU^  4  J.  C. 
R.  545. 

1 39.  Instead  of  enrolments  of  decrees  on  parchment,  as  formerly  used, 
the  £t//,  answer^  pleadings,  and  orders,  &c.,  in  a  cause,  are  annexed, 
and  filed  with  a  fair  engrossed  copy  of  the  decree  in  the  Register's 
ofiice,  after  the  expiration  of  thirty  days  from  the  time  the  final  decree 
is  pronounced.  (Sess.  36.  ch.  95.  s.  6.  1  N.  R.  L.  488.)  Wiser  v. 
Blachly,  2  J.  C.  R.  488. 

140.  There  can  be  no  valid  decree  against  an  infant,  by  defaalt, 
nor  on  his  answer  by  his  guardian ;  but  the  plaintifi*  must  prove  his 
demand  in  Court,  or  before  a  Master,  and  the  infant  will  have  a  day  in 
Court,  after  he  comes  of  age,  to  show  error  in  the  decree.  Mills  v. 
Dennis,  3  J.  C.  R.  367.  But  if  instead  of  seeking  a  foreclosure  merely 
of  a  mortgage  against  the  infant  heir  of  the  mortgagor,  there  is  a  de- 
cree for  the  sale  of  the  premises,  the  decree  will  bind  the  infant.  Ibid. 

141.  A  decree  entered  by  default,  and  enrolled,  was  set  aside  on 
motion  and  payment  of  costs,  the  plaintiff  having  been  previously 
served  with  notice  of  the  motion,  and  copies  of  the  affidavits,  on  which 
it  was  intended  to  be  made.     Beekman  v.  Peck,  3  J.  C.  R.  415. 

1 42i  Where  one  of  the  defendants  dies,  after  the  argument  of  a  cause, 
and  before  judgment,  the  decree  may  be  entered  so  as  to  have  relation 
back  to  the  day  of  final  hearing.  Campbell  v.  Mesier^  4  J.  C.  R. 
334. 

143.  A  decree  is  never  pronounced,  unless  the  cause  is  regularly  set 
down  for  hearing  in  term,  except  when  it  is  submitted  by  consent  of  all 
parties,  out  of  term ;  and  the  decree  may  be  afterwards  entered  in  term 
time,  or  in  the  vacation,  at  the  discretion  of  the  Chancellor.  Rose  v. 
Woodruff,^],  C.  R.  647. 

144.  A  decree  of  Chancery  is  equivalent  to  a  judgment  at  law,  and 
in  the  case  of  executors  and  administrators,  if  it  is  prior  to  a  judgment 
at  law,  it  will  be  first  paid.     Thompson  v.  Brown,  4  J.  C.  R.  619. 

145.  Where  there  is  a  general  reservation  in  a  decree  of  all  qnes* 
tions  not  disposed  of  by  the  Court,  but  nothing  said  as  to  interest^  it 
may  be  allowed  on  the  final  decree.  CampbeU  v.  Meder^  6  J.  C. 
R.21. 

146.  The  ikirty-fifth  rule  of  the  Court,  which  declares,  that  no  pro- 
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f!e86  shall  be  issued,  or  other  proceeding  had,  on  any  final  decree,  until 
the  same  has  been  enrolled^  does  not,  it  seems,  apply  to  decretal  orders 
for  the  sale  oi  mortgaged  premises  ;  but,  at  any  rate,  if  the  enrolment, 
which  is  matter  of  form,  be  afterwards  made,  it  will  have  relation  back 
to  the  time  of  the  decree,  and  protect  the  intermediate  sale.  Goeht 
V.  Ltans  ng,  6  J.  C«  R.  75. 

147.  A  decree  entered  by  consent  of  the  Solicitors  or  Counsel  of  the 
parties,  cannot  be  set  aside  on  motionf  unless  there  be  fraud  or  collu- 
sion. Monell  V.  Lawrence^  on  Appeal,  12  J.  R.  521.  The  party 
must  seek  relief  by  original  bill.  Rtd*  See  French  v.  Shoitoellj  5  J. 
C.  R.  556. 

158.  All  persons  are  bound  to  take  notice  of  decrees  in  Chancery, 
as  well  as  of  judgments  at  law.  Ibid.  It  seenuj  that  if  a  party  is 
present  in  Court,  and  has  knowledge  of  any  order  or  proceeding  of 
the  Court,  and  acts  contrary  to,  or  in  violation  of  it,  it  is  a  contempt. 
Ibid. 


XiV.  Execution  of  a  decree. 

149.  A  purchaser  under  a  decree  of  the  Court,  at  a  Master's  sale, 
may  be  compelled  to  complete  the  purchase  ;*and  the  Court,  where  the 
conditions  of  sale  ^ve  no  alternative  to  the  purchaser,  will  exercise 
its  discretion,  under  the  circumstances  of  the  case,  in  coercing  the 
purchaser  by  attachment.  Executors  of  Brasher  v.  J^an  Cortlandt,  2 
J.  C.  R.  505. 

150.  An  appeal  interposed  after  a  decree  of  sale  is  essentially  ex- 
ecuted, does  not  supersede  the  citmpletion  of  the  purchase.     Ibid. 

151.  If  after  a  foreclosure  andsale  of  mortgaged  premises,  the  mort- 
gagor, or  any  person  who  has  come  into  possession  under  him  pend- 
ing the  suit,  refuses  to  deliver  up  the  possession,  on  demand,  to  the 
purchaser  under  the  decree,  the  Court,  on  motion  for  that  purpose, 
will  order  the  possession  to  be  delivered  to  the  purchaser,  though  the 
delivery  of  possession  is  not  made  part  of  the  decree.  Kershaw  v. 
Thompson f  4  J.  C.  R.  609.  And  in  case  of  disobedience  to  such  or- 
der^  an  injunction  issues,  on  affidavit  of  service  of  the  order,  &c. ;  and 
on  proof  of  service  of  the  injunction,  and  a  refusal  of  the  party  to  com- 
ply with  it,  a  writ  of  assistance  issues,  of  course,  to  the  Sheriff.  Ibid. 
But  where  the  delivery  of  possession  is  made  part  of  the  decree,  a  t^rit 
of  execution  is  the  proper  remedy  in  case  of  disobedience.     Ibid. 
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XV.  SolicUon  and  Agenii. 

152.  Where  a  Solicitor  files  a  bill,  in  propria  penonaj  as  plaintifi^ 
a  notice  served  on  his  agem«  as  Solicitor  of  the  Court,  is  good  ser- 
vice. Champlin  v.  Fonda,  4  J.  C.  R.  62.  Whether  a  Solicitor  or  At- 
torney of  the  plaintiff  can  purchase  property  of  the  defendant,  at  a 
Sheriff's  sale,  under  an  execution  f  ^uere.  HoweU  v.  Baker ^  4. 
J.  C.  R.118. 

153.  The  Attorney's  or  Solicitor's  lien  for  costs,  does  not  afiect 
the  equitable  right  of  set-off  betwt^en  the  parties.  It  extends  only  to 
the  clear  balance  resulting  from  the  equity  between  them.  Bat 
the  lien  will  not  be  suspended,  or  satisfaction  of  the  judgment  delayed, 
until  an  unliquidated  claim  of  the  opposite  party  is  ascertained,  aiid  a 
balance  finally  struck  between  the  parties.  Mohawk  Bank  v.  Bur- 
roiM,6  J.  C.  R.  317.  A  bill  by  Attorneys  and  Solicitors  for  account 
of  moneys  paid  and  services  performed  by  them,  tec.  was  dismissed, 
the  remedy  being  at  law.    Lynch  v.  fViUard,  6  J.  C.  R.  342. 

154.  The  Court  does  not,  ordinarily^  and  of  course,  interfere,  to 
compel  the  payment  of  Solicitors'  fees.  In  the  matter  of  Sonthmck,  I 
J.  C.  R  22. 


PRINCIPAL  AND  AGENT. 

I.  How  far  the  principal  is  bound  by  the  acU  ofhi$  agent. 
II.  Of  the  duty  and  responsibility  of  the  agent  to  his  principal ;  and 
when  personally  liable. 

III.  How  anjkgent  sha,  t account  to  his  principal. 

IV.  Rights  of  the  a^enty  in  regard  to  his  principal 

V.  Rights  and  liabilities  of  agents  in  regard  to  third  persons* 

L  How  far  the  principal  is  bound  by  the  acts  of  his  agent* 

1.  A  general  agent  cannot  bind  his  principal  personally,  for  a  debt 
chargeable  on  the  land  descended  to  bis  principal.  Duke  of  Cumber- 
land V.  Codrington,  3  J.  C.  R,  229.  274. 

2.  Where  an  agent  of  a  merchant  here,  delivers  goods  to  a  mer- 
chant abroad,  according  to  the  account  stated  by  him,  with  full  know- 
ledge of  all  the  facts,  without  any  fraud  or  imposition,  the  principal 
here  is  bound  by  the  acts  of  his  agent,  and  is  concluded  from  any  fur- 
ther claim  against  the  merchant  abroad.  Murray  v.  Toland,  3  J.  C. 
R.  569. 
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3.  The  defendants,  being  a  company  incorporated  in  the  city  of 
^euh'York^  for  the  purpose  ofynsuring  against  loss  or  damage  by 
fire,  appointed  R.  their  surveyof  at  Savannah^  to  survey  and  return 
a  description  of  the  property  oiered  for  insurance,  and  state  the  terms 
or  probable  rates  of  insurance,  to  applicants,  and  to  receive  from  those 
who  were  willing  to  pay,  premiums,  and  to  transmit  the  same  to  the 
defendants,  who  reserved  to  themselves  the  right  of  deliberating  and 
deciding  on  the  applications,  and  to  accept  or  reject  them,  in  their  dis* 
cretion  ;  and  their  printed  proposals  stated  that  no  insurance  should  be 
considered  as  made  or  binding,  until  the  premium  was  paid  &;c.  Held^  that 
R.  was  not  the  general  agent  of  the  defendants  for  efiecting  insurance, 
nor  were  they  bound  by  his  agreement  for  that  purpose,  or  by  his  re- 
ceipt of  the  premium,  so  as  to  make  them  responsible  for  a  loss  hap- 
pening before  the  premium  was  transmitted  to  them,  and  before  they 
bad  considered  of  and  accepted  the  proposals,  or  executed  the  policy 
of  insurance.  Perkins  v.  The  Washington  Insurance  Company^  6  J. 
C.  R.  485. 


II.  Duty  and  responsibility  of  the  agent  to  his  principal ;  and  when 

personally  liable. 

4.  An  agent  or  trustee,  undertaking  a  special  business,  cannot,  on 
the  subject  of  that  business  or  trust,  act  for  his  own  benefit,  to  the  in- 
jury of  his  principal,  Parkist  v.  Alexander,  1  J.  C.  R.  394.  Crreen 
V.   Winter,  1  J.  C.  R.  27. 

5.  If  an  agent  undertakes  to  judge  whether  he  mayor  he  may  not 
innocently  depart  from  the  instructions  of  his  principal,  he  does  it  at 
his  peril.  '  Ibid. 

6.  When  one  person  bids  for  another  at  auction,  but  does  not,  at 
the  time  the  lot  is  knocked  down  to  him,  nor  on  the  day  of  sale,  dis- 
close to  the  vendor  or  auctioneer,  the  name  of  his  principal,  he  is  per- 
sonally responsible,  as  purchaser.  M^Comb  v.  Wright,  4  J.  C. 
R.  659. 

i.  A  special  authority  must  be  strictly  pursued,  and  a  purchaser  is 
presumed  to  know  such  authority  when  it  is  given  in  a  public  statute, 
and  be  purchases  at  his  peril.    Denning  v.  Smith,  3  J.  C.  R.  344. 


III.  How  an  agent  shaU  account  to  his  principal* 
8.  Whether  the  principle  that  citizens  or  subjects  arc  to  be  consi-  * 
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dered  as  parties  to  the  laws  of  their  govemmeot,  can  be  applied  to  a 
question  arising  between  principal  and  agent ;  as,  where  a  foreign 
merchant  consig^ns  goods  to  his  factor  here  for  sale,  and  the  latter  is 
prevented  by  an  embargo  from  remitting  the  proceeds  to  his  principal  ^ 
Fannii^  v.  Comequay  on  Appeal,  17  J.  R.  511. 

9.  li  seems^  that  the  rule  of  the  civil  law,  that  a  power  does  not  ex- 
pire, until  the  death  of  the  principal,  has  not  been  adopted  into  the 
EngUsh  law.     Stimerman  v.  Cowing^  7  J.  C.  R«  285. 

10.  If  an  agent  compromises  a  debt  due  to  his  principal,  with  the 
knowledge  of  his  principal,  who  makes  no  objection  at  the  time,  the 
agent  will  be  responsible  to  him  for  no  more  than  he  has  actually  re* 
ceived  ;  tbe  silence  of  the  principal  amounting  to  a  ratification  of  the 
act  of  the  agent.     Armstrong  v.  OiUehrist^  2  J.  C.  424. 

11.  Where  an  agent  or  attorney  is  authorized  to  sell  land  for  his 
principal,  and  to  collect  money ,  on  a  bond  and  mortgage,  it  is  sufficient, 
if  he  keeps  the  money  received  by  him  safely,  and  is  ready  to  pay  it 
over,  on  demand,  to  the  party  entitled  to  it.  He  is  not  chargeable 
with  interest  on  the  moneys  of  his  principal,  unless  in  case  of  default, 
or  where  he  has  employed  the  money  for  the  purpose  of  gain  to  him- 
self.    Waiiams  v.  Storrs,  6  J.  C.  R.  353. 


IV.  Rights  of  agents  in  regard  to  their  prineipah. 

12.  Where  the  several  joint  owners  of  a  cargo,  appointed  one  of  tbe 
part  owners  their  agent,  to  receive  and  sell  the  cargo,  and  distribute 
the  proceeds,  he  is  entitled,  under  such  special  agency,  to  a  commis- 
sion or  compensation  for  bis  services,  as  a  factor  or  agent,  and  be  may 
retain  the  goods,  or  their  proceeds,  as^ecurity,  not  merely  for  his  advan- 
ces and  responsibilities,  in  regard  to  the  particular  property,  but  for 
the  balance  of  bis  general  account.  Bradford  v.  Eimberly^  3  J.  C. 
R.  431. 

13.  G.,  a  supercargo  on  a  trading  voyage,  who  was  to  receive  from 
the  owner  a  commission  of  two  and  one  half  per  cent  on  the  proceeds 
of  the  outward,  and  five  per  cent,  on  the  proceeds  of  the  homeward 
cargo,  as  a  compensation  for  his  services,  falling  sick  on  the  outward 
voyage,  appointed  another  supercargo,  engaging  to  pay  htm  out  of 
his  own  commissions,  and  G.  having  died  on  the  homeward  voyage^ 
Held,  that  his  legal  representatives  were  entitled  to  the  full  compensa- 
tion stipulated,  tbe  ship  having  performed  her  voyage  successfully, 
and  tiie  substitute  of  G.  having  performed  the  duty  of  the  supercai^ 
faithfully.     Gray  v.  Murray,  3  J.  C.  R.  178. 
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14.  G.,  beiDg  about  to  proceed  od  a  distant  voyage,  requested  the*de- 
fendant  to  procure  insurance  on  his  life,  in  London^  for  3000  pounds^ 
which  the  defendant  undertook  to  do,  and  to  pay  the  premium  for  on^ 
year,  and  a  policy  was  effected,  by  his  order,  for  that  amount.  The 
defendant,  afterwards,  under  pretence  that  there  was  some  mistake  in 
the  order  given  by  him  for  the  policy,  without  the  knowledge  or  con- 
sent of  G.,  procured  the  policy  to  be  cancelled,  and  the  premium  re- 
turned, and  another  policy  to  be  effected,  for  450  pounds  only.  G., 
having  died  within  a  year,  the  defendant  was  held  to  be  responsible 
to  the  legal  representatives  of  G.,  for  the  amount  of  the  original  poli- 
cy, so  cancelled,  deducting  the  premium.     Ibid. 

15.  Where  ah  agent  suffered  thirty  years,  after  his  agency  had  cear 
sed,  and  sixteen  years  before  the  death  of  bis  principal,  to  elapse, 
without  rendering  an  account ;  Held^  that  the  lapse  of  time  was  a  bar 
to  the  admission  of  his  demand.     Mooers  v.  White^  6  7.  C.  R.  360, 

16.  Where  goods  were  consigned  by  a  person  abroad  to  a  firm  or 
co-partnership  here,  which  was,  at  the  time,  dissolved,  but  that  fact 
unknown  to  the  consignor,  who  directed  them  to  be  sent  to  C,  and 
one  of  the  firm  received  the  bill  of  lading,  took  possession  of  the  goods, 
and  transferred  them  to  H.,  under  a  colour  of  a  sale,  in  payment  of 
his  own  debt :  Hddy  that  the  firm  being  dissolved,  at  the  time  the  bill  of 
lading  was  signed  and  the  goods  shipped,  they  never  came  into  the 
possession  of  the  consignees  named  ;  and  that  the  individual  partner 
took  them,  not  as  a  member  or  authorised  agent  of  the  firm,  but  as 
an  agent  or  trustee  of  the  consignor ;  and  having  no  power  to 
pledge  or  sell  the  goods  for  the  security  or  payment  of  his  own  debt, 
the  transfer  to  H.  was  fraudulent  and  void.  Stirnermaun  v.  Cowinff, 
7J.C.R.275. 


V,  Rights  and  liabilities  of  agents  in  regard  to  third  persons. 

17.  A  factor  who  delivers  goods  to  a  third  person,  to  be  sold  on 
account  of  his  principal,  may  maintain  an  action  at  law,  in  his  own 
name,  against  such  third  person.    Murray  v.  Tolandy  3  J.  C.  R.  569. 

18.  Where  an  agent  has  duly  and  fairly  accounted  with  hisimme* 
diate  and  authorised  principal,  he  is  not  bound  to  account  over  again 
to  a  person  beneficially  interested,  or  standing  in  the  relation  oteestui 
que  trust  to  the  principal.     Tripler  v.  Olcott,  3  J.  C.  R.  473. 
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PRINCIPAL  AND  SURETY. 

1.  The  rules  as  to  the  relief  of  a  surety,  are  the  same  in  equity,  as 
in  a  Court  of  law,  where  the  facts  are  the  same.  King  v.  Baldwin,  2 
J.  C.  R.  654. 

2.  If  the  creditor,  by  express  agreement  with  the  principal,  varies 
the  terms  of  the  contract  by  enlarging  the  time  of  performance,  with* 
oat  the  assent  of  the  surety,  the  latter  is  discharged.     Ibid. 

3.  Mere  delay  of  the  creditor  to  call  on  the  principal  debtor  for 
payment,  will  not  discharge  the  surety.  Ibid.  But,  it  seems,  that 
if  after  being  requested  by  the  surety  to  prosecute  and  collect  the 
money  of  the  principal,  the  creditor  refuses,  and  delays  to  sue,  until 
the  principal  becomes  insolvent,  the  surety  will  be  relieved  in  equitj. 
S.  C.  on  Appeal,  17  J.  R.  384. 

4.  Where  a  surety  has  made  his  defence  at  law,  which  is  over- 
rnled  as  insufficient,  he  cannot  afterwards,  oti  the  same  facts  only, 
obtain  relief  in  equity.  S.  C.  2  J.  C.  R.  654.  But  if  there  be  a  doobt 
whether  a  defence  be  available  at  law,  and  there  is  no  doubt  of  tbt 
jurisdiction  of  a  Court  of  equity,  and  the  defendant  at  law  omits  to 
make  his  defence  there,  or  if  he  sets  it  up,  and  it  is  overruled,  on  the 
ground  that  it  cannot  be  made  at  law,  a  Court  of  equity  may  aflbrd 
relief,  notwithstanding  a  trial  at  law.    S.  C.  on  Appeal,  17  J.  R.  384. 

5.  As  where  a  defendant  to  a  suit  at  law,  being  surety  for  his  co- 
defendant,  sets  up,  in  his  defence,  that  the  plaintiff,  though  urged  by 
the  surety  to  prosecute  and  collect  the  money  of  the  principal  debtor, 
refused  to  do  so,  and  delayed  until  the  principal  debtor  became  in* 
solvent,  and  that  defence  was  overruled ;  the  surety  may,  notwithstand- 
ing, seek  relief  in  Chancery,  on  the  same  ground  set  up  by  him  in  bis 
defence  at  law.     Ibid, 

6.  Where  a  creditor  does  an  act  injurious  to  the  surety,  or  omits  to 
do  an  act,  when  required  by  the  surety,  which  his  duty  enjoins  him  to 
do,  and  the  omission  proves  injurious  to  the  sivety,  the  latter  is  dis* 
charged,  and  may  set  up  such  conduct  of  the  creditor,  as  a  defence  to 
a  suit  at  law  against  the  surety.     Ibid. 

7.  A  surety,  when  the  debt  becomes  due,  may  come  into  Chancery 
to  compel  the  creditor  to  sne  for,  and  collect  the  debt  of  the  principal. 
S.  C.  2  J.  C.  R.  554.  and  17  J.  R.  384.  At  least,  on  indemnifying  the 
creditor  for  the  consequences  of  risk,  delay,  and  expense.  Hayes  v. 
fVard,  4  J.  C.  R.  123. 

8.  A  surety  on  paying  the  debt,  is  entitled  to  stand  in  the  place  of 
the  creditor,  and  to  be  subrogated  to  all  his  rights  against  the  principal. 
Ibid*     And  he  is  entitled  to  all  the  means,  and  to  every  remedy  which 
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the  creditor  possesses,  to  enforce  payment  from  the  principal  debtor. 
Hayes  v.  fVard,  4  J.  C.  R.  123. 

9.  If,  therefore,  a  creditor  takes  a  mortgage  from  the  principal 
debtor,  he  does  it  not  only  for  his  own  security,  but  for  the  indemnity  of 
bis  surety ;  and  he  must  do  no  act  by  which  it  may  be  invalidated, 
ID  the  first  instance,  or  be  subsequently  destroyed  or  defeated.     Ibid. 

10.  Whether  the  surety  can  compel  the  creditor  to  resort  first  to  the 
{MTincipal  debtor,  and  exhaust  his  remedies  against  him,  before  re- 
sorting to  the  surety  ?   Quere.     Ibid. 

11.  A  creditor  in  JVetin Jersey,  where  all  the  parties  resided,  took 
from  the  maker  of  a  promissory  note,  endorsed  by  the  plaintiff,  a 
bond  and  mortgage,  which  was  ample  security  for  the  debt ;  and,  in* 
stead  of  resorting  to  the  mortgage  or  the  principal  debtor,  sued  the 
plaintiff,  who  was  transiently  in  this  State,  on  the  note,  at  law  :  this 
Court  granted  an  injunction  to  stay  the  suit  at  law,  until  the  creditor 
bad  pursued  his  remedy  on  the  mortgage  in  Kew-Jerney.     Ibid. 

12.  A  creditor,  having  a  particular  fund,  as  security  for  payment, 
may  be  compelled  to  resort  to  that  fund,  before  he  pursues  the 
debtor  personally.     Ibid. 

13.  Where  the  endorser  of  a  note  discounted  by  the  Utiea  In^ 
surance  Company,  not  being  an  incorporated  banking  association,  took 
fipom  the  maker  of  the  note,  a  bond  and  judgment  for  his  tn(/emmry  and 
security,  and  without  any  fraudulent  intent  to  evade  the  act  to  restrain 
onincorporated  banking  associations,  (2  N.  R.  L.  235.  sess.  36.  ch. 
71.)  the  bond  and  judgment  were  deemed  valid  ;  and  the  Court  re- 
fused, at  the  instance  of  a  purchaser  under  a  subsequent  judgment,  to 
prevent  the  endorser  from  obtaining  paj'ment  of  the  judgment  to  him, 
be  having  been  sued  as  endorser,  and  a  judgment  recovered  against 
him.     Parker  v.  Rochester,  4  J.  C.  R.  329. 

14.  A  surety  cannot  sue  the  principal  debtor  for  his  indemnity  or 
discbarge,  before  the  debt  is  due.  Campbell  v.  Macomb,  4  J.  C.  R. 
538- 

15.  As,  where  a  mortgagee  holding  a  mortgage,  as  a  trustee  for 
others,  was  also  a  guarantee  or  surety  for  the  debt,  and  the  mort- 
gaged premises  were  in  a  state  of  ruin  and  decay,  and  the  security, 
therefore,  rendered  precarious  :  Held,  that  he  could  not  file  a  bill  for 
the  sale  of  the  property,  the  debt  not  being  due,  nor  the  mortgagor  in 
default.     Ibifl. 
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PROMISSORV  NOTE. 

1 .  The  bolder  of  a  promissory  note  is  entitled  to  the  benefit  of  a 
collateral  security  given  by  the  maker  to  the  endorser,  for  his  in- 
demnity.    Phillips  V   Thompson^  2  J.  C.  R.  418. 

2.  R.  a  maker  of  a  promissory  note,  gave  a  judgment  bond  to  the 
endorser,  to  indemnify  him  against  his  endorsement.  The  note  was 
protested  for  non-payment,  but  due  notice  was  not  given  td  the  en- 
dorser, who  afterwards,  assigned  the  judgment  to  the  holder  of  the 
note,  in  consideration  of  being  released  from  all  responsibility  on  his 
endorsement :  Held,  that  the  assignment  was  a  waiver  of  want  of  due 
notice,  and  tantamount  to  a  promise  to  pay.     Ibid. 

3.  A  subsequent  mortgage  or  judgment  creditor,  in  such  a  case, 
has  no  equity  to  allege  against  such  a  waiver  of  want  of  notice,  in 
order  to  avoid  the  judgment  so  given  for  the  indemnity  of  the  endorser. 
Ibid. 

4.  An  endorser  is  entitled  to  due  notice  of  non-payment  from  the 
holder  of  the  note,  though  he  may  be  informed  otherwise  of  the  fact. 
Ibid. 

5.  A  person  receiving  negotiable  paper,  in  the  usual  course  of 
trade,  for  a  fair  and  valuable  consideration,  from  an  agent  or  factor, 
having  no  authority  to  transfer  them,  but  without  knowledge  of  that 
fact,  or  notice  of  the  fraud,  may  hold  them  against  the  true  owner. 
Bay  V.  Coddington,  6  J.  C.  R.  64.  S.  P.  on  Appeal,  S.  C.  20  J.  R. 
637.  But  where  R.,  an  agent  of  B.,  having  received  negodable  notes 
to  be  remitted  to  B.,  delivered  them  to  C.  as  security  against  responsi- 
bilities as  endorser  of  certain  notes  of  R.  who  had  then  stopped  pay- 
ment, and  become  insolvent,  but  on  which  notes  C.  had  not  become 
chargeable  :  Held,  that  though  C.  had  no  knowledge  that  the  notes  so 
deposited  with  him  belonged  to  B.,  but  believed  that  R.  was  the  true 
owner  of  them  ;  yet  he  was  not  entitled  to  hold  them  against  the  troe 
owner,  as  he  did  not  receive  them  in  the  regular  course  of  trade,  or 
in  payment  of  an  existing  debt.  Ibid.  S.  P.  on  Appeal,  S.  C.  20 
J.  R.  637. 
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QUO  WARRANTO. 

A  writ  of  quo  warranto^  at  conimon  law,  was  a  criminal  proceeding. 
A.  Q.  V.  Utka  Insurance  Company^  2  J.  C.  R.  377.  So,  also,  is  an 
information  in  the  nature  of  a  quo  warranto  under  the  statnte.  Ibid* 
And  Chancery  has  no  jurisdiction  to  support  informations  filed  by  the 
Attorney  General,  for  injunctions,  to  restrain  person&_from  usurping  a 
franchise  or  violating  a  statute.     Ibid. 


RECEIVER. 

1.  The  appointing  of  a  receiver  rests  in  the  sound  discretion  of  the 
Court.     Vetplanck  v.  Caines,  1  J.  C.  R.  57. 

2.  Where  a  trustee  was  restrained  by  injunction,  from  interfering 
with  the  trust  estate,  and  a  receiver  appointed ;  and  it  became  neces* 
sary  to  bring  suits  at  law  to  recover  possession  of  lands,  and  to  collect 
moneys  belonging  to  the  trust  estate  ;  the  Court,  on  application  of  the 
cestui  que  trusty  ordered  the  receiver  to  bring  the  suits  in  the  name  of 
the  trustee,  on  giving  security  to  indemnify  the  trustee ;  and  that  the 
receiver  should  hold  possession  of  the  lands  recovered  arid  moneys  re- 
ceived by  him,  subject  to  the  further  order  of  the  Court.  Oreen  v. 
Winter,  1  J.  C.  R.  60. 

3.  Where  a  bill  charges  an  executor  or  trustee  with  abusing  his  trust 
&c.,  an  injunction  will  not  be  awarded  in  the  first  instance,  but  a  re- 
ceiver may  be  appointed.     Boyd  v.  Murray,  2  J.  C.  R.  48. 


SCIRE  FACIAS. 

Writs  of  scire  facias,  directed  to  a  person  convicted  of  felony,  and 
sentenced  to  imprisonment  for  life  in  the  State  Prison,  to  revive  a  judg- 
ment against  him,  and  nihil  returned  thereon,  can  have  no  legal  ope- 
ration or  efiect  whatever  ;  for  such  convict  being  regarded  as  ciniliter 
mortuus,  the  writ  ought  to  be  directed  to  his  legal  representatives,  or 
the  terre-tenants.  Troup  v.  fVood,  4  J.  C.  R.  228.  See  tit.  Ctrrt. 
Death. 
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SET-OFF. 

1.  Judgments  oot  only  in  the  same  Court,  but  in  diflerent  Courts, 
may  be  set  off  against  each  other  ;  and  the  power  of  Courts  of  law  in 
allowing  such  set-off,  does  not  depend  upon  statute,  but  on  the  general 
jurisdiction  of  the  Court  over  its  suitors.  Simpton  v.  Hart^  i  J.  C. 
R.  91. 

2.  Where  A.  recovered  a  judgment  against  B.  and  C.  for  an  assaoU 
and  battery,  and  B.  recovered  a  judgment  against  A.  for  an  assault 
and  battery  :  Heldj  (B.  being  insolvent,  and  C.  much  embarrassed,) 
that  A.  was  entitled  to  have  the  judgment  recovered  by  him  against 
B.  and  C.  set  off  against  the  judgment  recovered  against  him  by  B. ; 
and  that  the  Court  of  law,  having  refused  to  allow  the  set-off,  on  mo- 
tion for  that  purpose,  A.  might  sustain  a  bill  in  Chancery  to  compel 
the  set-off  to  be  made ;  especially  where  new  facts  were  disclosed,  not 
presented  to  the  Court  of  law.  S.  C.  on  Appeal,  14  J.  R.  63.  Contra^ 
S.  C.  I  J.  C.  R.  91, 

3.  A  Court  of  law  allows  a  set-off  ear  gratia^  but  a  party  is  en- 
titled in  equity  to  a  set-off,  as  a  matter  of  right.  S.  C.  14  J.  C.  R.  63. 

4.  It  is  not  necessary  that  the  judgments  should  be  in  the  same 
right ;  it  is  sufficient,  that  the  judgment  prayed  to  be  set  off,  may  be 
enforced  at  law  against  the  party  who  has  recovered  a  judgmein^  whicli 
may  be  diminished  or  satisfied  by  the  set-off,  as  in  the  above  case;  for 
the  whole  amount  of  A.'s  judgment  might  be  collected  of  B.,  who 
could  have  no  right  of  contribution  (it  being  an  action  of  trespass) 
against  C.     Ibid. 

5.  A  set-off  is  not  allowed,  where  the  demand  is  for  uncertain  da- 
mages, arising  from  a  breach  of  covenant.  Dunean  v.  Lyan^  3  J.  C. 
R.  361.  S  P.  Livingston  v  Livingston^  4  J.  C.  R.  287.  There- 
fore, on  a  bill  for  discovery  and  account,  and  payment  of  arrears  of 
rent,  the  defendant  is  not  entitled  to  be  allowed,  by  way  of  da- 
mages, for  breach  of  a  covenant  to  allow  him  sufficient  common  of 
pasture  and  estovers.     Ibid. 

6.  Chancery  follows  the  rules  of  the  Courts  of  law,  as  to  allowing  a 
set-off.     Ibid. 

7.  There  must  be  mutual  debts  to  authorize  a  set-off.     Ibid. 

8.  Mutual  debts  are  such  as  are  due  to,  and  from  the  same  persons, 
in  the  same  capacity.  Murray  v.  Toland^  3  J.  C.  R.  573.  S.  P. 
JDole  V.  Cookj  4  J.  C.  R.  1 1.  A  debt  arising  on  a  contract  made  with 
an  ^otcuior^  cannot  be  set  off  against  a  debt  due  from  the  testator. 
S.C.  4J.C.  R.  II. 
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9.  Matters  of  tortj  sooDding  in  unliquidated  damages,  cannot  be 
set  off.    Ibid. 

10.  Joint  and  separate  debts  cannot  be  set  off  against  each  otber. 
D€de  V.  Cook,  4  J.  C.  R.  1 1. 

1 1  The  lien  of  the  attorney  or  solicitor  extends  only  to  the  clear 
balance  resulting  from  the  equity  between  the  parties,  and  does  not 
affect  the  right  of  set-off  between  them.  Mohatok  Bank  v.  Burrows, 
6  J.  C.  R.317. 


SHIPS  AND  SHIP  OWNERS. 

1.  Though  the  part  owners  of  a  ship  are,  generally  speakmg,  te^ 
.  nants  in  common,  not  partners  or  joint  tenants,  yet  there  may  be  a 

special  partnership  between  them,  in  the  ship  as  well  as  in  the  cargo, 
in  regard  to  a  particular  voyage  and  adventure,  and  the  proceeds 
arising  from  the  sale  of  the  ship  and  cargo,  and*  the  profits  of  the  ad- 
venture. Mumford  v.  Nicoll,  on  Appeal,  20  J.  R.  611.  Contra^  S^ 
C.  4  J.  C.  R.  522.  as  to  the  principle,  that  a  ship  stands  on  the  nice 
distinction  of  a  tenancy  in  common,  laid  down  by  the  Chancellor,  on 
the  authority  of  Lord  Eldon,  {2  Ves.  and  Beames,  242.  2  iRose,  '3  6.) 
broadly,  without  any  exception  or  modification. 

2.  And  where,  in  such  a  case,  one  of  two  owners  of  a  ship  and  car* 
go,  receives,  or  gets  into  his  possession,  the  whole  proceeds,  he  has  a 
right  to  retain  them,  until  he  is  paid  or  indemnified  for  what  be  baa 
advanced  or  paid,  more  than  his  share,  for  outfits,  repairs  or  expeoset 
of  the  ship,  for  that  particular  voyage  or  adventure  ;  but  not  for  any 
general  balance  of  account  arising  from  former  and  distinct  voyages  or 
adventures,  in  which  they  have  been  concerned  together,  in  the  same^ 
or  other  ships  or  vessels,  there  being  no  general  partnership  between 
them,  and  each  adventure  creating  a  special  partnership,  by  itself, 
which  terminated  with  the  particular  adventure.  S.  C.  20  J.  R.  61K 
Contra,  S.  C.  4  J.  C  R.  522.  And  the  fact  being,  that  M.,  tbe  part* 
ner,  who  possessed  himself  of  the  proceeds,  had  notice  that  S.,  the 
other  part  owner,  had  long  before  assigned  all  his  interest  in  tbe  pro- 
ceeds,  and  profits  of  tbe  adventure,  to  N.,  the  plaintiff. 

3.  Owners  affreight  and  cargo  are  partners  or  joint  tenants.  S.  C« 
4  J,  C.  R.  522. 

4.  It  is  the  duty  of  a  master  of  a  ship,  when  his  vessel  is  disabled, 
in  the  course  of  the  voyage,  to  hire  or  procure  another  ship,  if  be  can, 
to  take  on  the  cargo  to  its  destined  port.     Searle  v.  ScovM,  4  J.  C. 
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R.  218.  The  Master,  in  sach  cases,  becomes,  of  necessity,  the  agent 
of  the  owner  of  the  cargo  ;  and  his  acts,  in  relation  thereto,  are  binding 
upon  it.  Ibid.  And  the  extra  freight  is  a  lien  on  the  cargo.  Ibid. 
The  master  has  no  right,  in  such  case,  to  sell  the  cargo  at  the  port  of 
necessity,  and  there  put  an  end  to  the  voyage,  if  another  vessel  caa 
be  found.or  hired  to  carry  on  the  cargo.     Ibid. 


STATUTES. 

1 .  Though  the  Legislature  has  power  to  take  private  property  for 
useful  and  necessary  public  purposes,  it  is  bound  to  provide  a  fair 
compensation  to  the  individual  whose  property  is  taken ;  and  until  a 
just  indemnity  is  afibred  to  the  party,  the  power  cannot  be  legally  ex- 
ercised.    Gardner  v.  Trustees  ofjifewburghj  2  J.  C.  R.  160. 

2.  Where  an  act  ofthe  Legislature  authorised  the  Trustees  of  a  Vil* 
lage  to  supply  it  with  water,  by  means  of  conduits,  and  for  that 
purpose,  to  enter  on  the  lands  of  other  persons,  to  make  reservoirs, 
and  lay  conduits,  &x.  and  provided  compensation  for  the  owners  of  tbe 
land,  and  the  owner  of  the  land  on  which  the  spring  or  source  of  water 
was  situated,  but  made  no  provision  for  indemnifying  tbe  owners  of 
lands  through  which  the  stream  flowed,  and  had  run  from  such  springy, 
from  time  immemorial,  for  the  injury  they  must  suffer  by  tbe  course  of 
the  water  being  diverted  from  their  lands  ;  the  Court  granted  an  in* 
junction  to  prevent  any  proceeding  to  divert  the  stream,  until  such 
provision  was  made  for  a  just  compensation  to  the  persons  who  might 
be  injured  by  diverting  the  water.     Ibid. 

3.  The  act  of  the  1 1th  April,  1808,  for  the  relief  of  James  Kain 
and  Stephen  Rea^  executors  of  David  Rea^  deceased,  late  Sherifi*  of 
Ulster,  did  not  authorise  them  to  sell  property  under  an  execution, 
tbe  execution  of  which  had  not  been  commenced  by  tbe  deceased 
Sheriff.  Mason  V.  Suddm,  2  J.  C.  R.  172.  And  the  amount  of  a 
judgment  and  execution,  with  the  Sheriff's  fees  being  tendered  by  a 
Master  on  the  sale  of  the  land  under  a  decree  in  favour  of  a  subsequent 
mortgage,  and  refused  :  Held,  that  a  sale,  afterwards,  under  tbe  judg- 
ment and  execution,  by  the  agent  of  the  executors  of  R.,  was  wrongful 
and  void.     Ibid. 

4.  Under  the  act  for  draining  swamps  and  bog  meadows  in  the 
Conniies  o(  Orange  ^nd  Dutchessy  passed  AprU  9tA,  1804,  Sess.  27. 
ch.  91,  the  inspectors  appointed  by  the  Court  of  Common  Pleas,  for 
draining  the  great  swainp  or  bog  meadov  near  Kewburghj  must  strict^ 
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ly  observe  the  precise  limits  prescribed  by  the  act ;  and  can  only  con- 
tinue the  main  ditch,  dug  for  that  purpose  at  the  north  end  of  the  great 
pond,  through  lands  adjoining  the  swamp  ;  they  have  no  authority 
to  dig  down  the  outlet  at  the  South  East  end  of  the  pond,  and  there- 
by injure  or  destroy  valuable  mills,  be,  erected  on  the  outlet  on  land 
not  adjoining  the  great  swamp ;  or  to  break  up  ancient  and  useful 
streams  of  water,  draining  natural  reservoirs  which  feed  them.  Bel- 
knap V.  Belknap^  2  J.  C.  R.  463.  And  tf  they  exceed  their  powers  in 
this  respect,  a  perpetual  injunction  to  restrain  all  proceedings,  S^c.,  and 
quieting  the  plaintiffs  in  their  enjoyment  Of  the  water,  at  the  outlet, 
be.,  will  be  granted.     Ibid. 

5.  The  several  acts  of  the  Legislature  of  the  State,  granting  and  se- 
curing to  R.  R.  Livingston f  Robert  jPu^ii,  and  their  assigns,  the 
sole  and  exclusive  right  of  using  and  navigating  boats  or  vessels  pro- 
pelled by  steam  or  fire,  in  the  waters  of  this  State,  for  a  certain  num- 
ber of  years,  are  constitutional  and  valid  acts.  Ogden  v.  Gibbons^  4 
J.  C.  R.  150.  S.  C.  on  Appeal,  17  J.  R.  488.  See  tit.  Steak 
Boats,  be. 

6.  Admitting  that  the  Utica  Insurance  Company  have  nd  banking 
powers,  and  that  notes  and  securities  for  the  payment  of  money  to 
them,  as  sl  banking  association,  are  void  by  the  act,  sess.  26,  ch.  71. 
yet  a  bond  and  judgment  confessed  thereon,  by  the  maker  of  a  note 
discounted  by  the  company,  for  the  indemnity  and  security  of  the 
endorser  J  without  any  fraudulent  intent  to  evade  the  act,  are  valid. 
Parker  v.  Rochester^  4  J.  C.  R.  329. 

7.  According  to  the  true  construction  of  the  act  to  amend  the  aet^ 
entitled^  an  act  to  incorporate  the  Ulster  and  Orange  Branch  Turnpike 
Company  J  sess.  40.  cb.  213.  the  owners  of  lands  assessed  under  the 
act,  are  entitled  to  make  the  road  through  their  own  lands  under  the 
inspection  of  the  company,  '*by  the  first  of  August  next  aAer  the  as- 
sessment is  made  and  completed.*'  Couch  v.  Ulster  and  Change 
Branch  Turnpike  Company^  4  J.  C.  R.  26. 

8.  The  word  "  may"  in  a  statute  means  must  and  shall^  in  those 
cases  only  where  the  public  are  interested,  and  the  public  or  third 
persons  have  a  claim,  dejure,  to  have  the  power  exercised.  JV*.  4r  C. 
-ISimpike  Company  v.  Miller,  5  J.  C  R.  101.  But  the  words  "  shall 
or  may,''  in  a  private  act,  leave  it  optional  with  the  trustees,  or  persons 
who  are  to  act.     Ibid. 

9.  The  act  to  prevent  abuse  in  the  practice  of  the  law^  passed 
April  21st,  1816,  sess.  41.  c.  259.  is  not  to  be  extended  by  con- 
struction.    Searing  v.  Brinckerhoff,  5  J.  C.  R.  329. 

10.  Judgments  entered  up  by  confession  or  warrant  of  attorney, 
without  the  specijieation  of  the  particulars  of  the  debt,  required  by 
the^act,  sess.  41.  ch.  259.  are  good  as  against  the  debtor  himself:  and 
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^re  fraudalent  only  as  respects  honajide  ereOioft,  afi4  tHmafidepur-' 
ekaitrsj  ia  the  usual  and  popular  sense  of  the  term  purehater  as  dis- 
tinguished from  creditor.    Ihid. 

[See  tit.  Banking.  Civil  Death.  Corporation.  SuRROOATca. 
Steam-Boats,  be.  Debtor  and  Creditor  IV.  Debd,  16.  17. 
Fraud  II.  Habeas  Corfus.  Husband  and  Wipe  VI.  IiuuMCTtoii 
I.    Limitation.    Nuisance.] 


«TEAM-BOAT8,  AND  NORTH  RIVER  8TEAM-BOAT 

COMPANY. 

1.  Chancery  will  grant  an  injanctioR  to  rtstrain  chiBens  of  aaothar 
State  from  navigating  the  waters  of  this  State  by  vessels  or  boats 
propelled  by  steam,  without  the  consent  of  jR.  A.  lAokigitom  and 
RoUri  FulUm,  or  their  assigns,  lo  whom  the  exclusive  right  of  navi- 
gating  with  steannboau  is  given  and  secured  by  several  acta  of  the 
Legislature,  although  the  vessela  from  other  Stales  osay  have  been  en- 
rolled and  licensed,  under  the  laars  of  the  United  States^  as  eensltiir 
vessds.  Ogdeny.  GMom,  4  3.  C.R.IM.  S.  Con  Appeal,  17  J. 
R.  488.  S.  P.  The  Aorik  Riper  Siem^Boai  Ceiiyaay  v.  Hafilmi^ 
5  J.  C.  R.  300. 

2.  The  runoiag  or  employing  of  Heim-inMiU  over  tlw  walen  of  this 
State,  fbr  the  transportation  of  passengers,  between  the  city  of  Acmk 
York  and  £iteaielA-TotMi  Poim,  in  the  state  of  Asus/crsey,  durectly, 
or  circukously,  by  one  or  more  steam'-boaU,  and  shifting  the  passengers 
fipom  one  boat  to  another,  at  any  intermediate  point,  between  thoee 
two  places,  without  the  consent  of  the  person  to  whom  R.  R.  Ummg^ 
tton  and  Robert  Fulton  had  assigned  tbe  exclusive  right  of  navigating 
with  sleam-boau  between  those  two  phices,  is  a  viofatioii  at  the  right 
of  such  assignee ;  and  an  injunction  to  restrain  tbe  partyj  be.,  was 
accordingly  granted.     Ogdm  v.  CKbbom.  4  J.  C.  R.  174. 

S.  Where  the  plaintiff,  as  assignee,  having  an  cxelnsive  rigbi  to 
navigate  with  steam-boats,  the  watere  of  the  Beof  ^Aew-Tori^  and 
that  part  of  tbe  Hudson  River  south  of  tbe  Stale  Prison,  granted  to 
the  defendant  tbe  exclusive  right  of  navigating  with  tteamiotOe,  be- 
tween the  city  of  J>iew-Yorki  and  tbe  ^^amtim  Ground  or  Smtemr 
Island  i  iic. ;  and  it  was  provided  in  the  grant  or  assignasent,  that  if  the 
Sute  or  Legislature  of  Asw-Jertey,  should,  at  any  time  tliertnfter, 
obstruct  or  prevent- the  plaintiff  from  navigating  with  steam-boats,  the 
waters  of  that  l^tate,  that  thencrforth^  the  grant  should  cease  and  be 
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void :  Hdd,  that  thoogh  the  easuifcBderii  may  have  occurred,  yet  this 
Coart  woald  not  interfere  to  restrain  the  defendant  from  continuing  to 
exercise  his  right  under  the  grant  to  him,  until  the  plaintiff  had  estab- 
litlied  the  fact  at  law,  and  his  right  to  resume  the  grant.  Livingston 
V.  Tmnpkint,  4  J.  C.  R.  415. 

4*  The  associatioD  of  stockholders  of  the  ^arth  River  Steam-Bo^ 
CowgMHjfj  is  not  a  copartnership,  but  the  parties  are  tenants  in  com- 
moo  of  the  property  and  franchises  of  the  company.  Living»t<m  ▼, 
Lynch,  4  J.  C.  R.  573. 

5.  The  resaluHam  passed  by  the  unanimous  votes  of  the  stock* 
holders,  on  the  13th  and  14th  o(  Aprils  1817,  and  subscribed  by  all  of 
them,  are  thejundamenial  articles,  or  constitution  of  the  company,  by 
which  the  former  articles  of  agreement,  of  the  26th  of /u/y,  1814,  weve 
abrogated ;  and  the  company  being  only  a  private  association  of  is* 
dividuals,  these  articles  cannot  be  altered  or  revoked,  but  by  a  like 
umuiimous  conaent  of  the  stockholders.  Ibid.  Therefore,  certain' 
rescducioBS  passed  the  5th  of  JIfay,  1819,  not  having  been  consented  to 
by  alt  the  stockholders,  and  being  repugnani  to  the  fundamental 
Micles  of  the  association,  are  null  and  void.    IM. 

6.  The  ma$itr$  of  the  AoriA,  or  Hudson  Alter,  sleam-boaU,  ia 
whose  nainies  contracts  have  been  osade  with  the  Pmimasier  Cknt^al, 
for  carrying  the  msul  between  the  cities  of  Aetv- Forifc  and  jHbanjft  are 
ttot  entitled  to  take  the  profits  of  the  contract  to  their  own  use  and  be- 
Of^t,  without  the  consent  of  the  owners  of  the  boau ;  nor  is  thecontract  ta 
be  considered  as  made  with  the  masters  personally ;  for  they  are  mere 
agenu  or  servanu  of  the  owners,  liable  to  be  discharged  from  their 
employment ;  and  the  owners  have  a  right,  at  any  time,  to  demand 
from  them  an  assignment  of  the  mail  contract,  and  take  the  profits 
thereof,  without  making  them  any  compensation  for  it,'  further  than 
they  may  have  expressly  engaged  to  do,  by  the  terms  of  their  appoint- 
ment or  contract.  Roorback  v.  The  Iforth  River  Steam^Boat  Cowir 
pany,  6  J.  C.  R.  469. 

7.  It  is  not  competent  to  the  masters  of  these  boats,  to  object  to  the 
legality  of  an  assignment  of  the  mail  contract  by  them  to  the  own- 
ers :  nor,  after  having  consented  and  continued  to  receive  an  addi- 
tional salary,  for  their  services,  in  lieu  of  all  Ices  and  perquisites,  for 
carrying  the  mail,  or  commissions  for  collecting  the  tax  on  sleam-boats, 
csoi'diey,  afterwards,  claim  any  share  of  those  perquisites  or  commis- 
ssons.    M  MS* 

See  tk.  Statutrs. 


202  GENERAL  INDEX.'-^Surrogates. 


SUBSTITUTION. 

1 .  If  a  creditor  has  a  lien  on  two  different  parcels  of  land,  and 
other  creditor  has  a  subsequent  lien  on  one  only  of  the  parcels,  and 
the  prior  creditor  elects  to  have  his  whole  demand  oot  of  the  parcel  af 
land  on  which  the  subsequent  creditor  takes  his  lien,  the  latter  is  eiH 
titled,  by  way  of  substitution^  to  have  the  prior  lien  assigned  to  him 
for  his  benefit.     Cheeseborough  v.  MiUard,  1  J.  C.  R.  409. 

2.  So,  if  a  bond  creditor  exacts  the  whole  of  the  debt  from  one  of 
the  sureties,  Chat  surety  is  entitled  to  be  substituted  in  his  place,  and 
to  a  cession  of  his  rights  and  securities,  as  if  he  were  a  purchaser, 
either  against  the  principal  debtor,  or  his  co-sureties.  Ibid.  And 
if  the  prior  creditor  has  put  it  out  of  his  power  to  make  a  cession,  he 
will  be  excluded  from  so  much  of  his  demand,  as  the  snrety,  or  sabte- 

3oent  creditor,  might  have  obtained,  if  the  cession  could  have  been  made. 
bid.  Rut  if  the  prior  creditor  who  has  disabled  himself  from  mailing 
the  substitution,  has  acted  with  good  faith,  and  without  knowledge  of 
t4ie  rights  of  the  other  creditor,  he  is  not  to  be  injured  by  his  inability 
to  make  the  cession,  for  the  doctrine  of  substitution  is  founded  oo  pure 
equity.     Ibid. 

3.  A  surety,  on  paying  the  debt,  is  entitled  to  stand  in  the  place  of 
the  creditor,  and  to  be  subrogated  to  all  his  rjghu  against  tbeprincipah 
King  V.  Baldwin,  2  J.  C.  R.  664.  S.  P.  Hajfes  v.  fVard,  4  J.  C.  R, 
123. 

See  tit.  CoNTRlBUTf  ON, 


SURROGATES. 

1.  A  Surrogate  has  concurrent  jurisdiction  with  Chancery  to  compel 
administrators  to  account  and  make  distribution  of  the  estate.  Stjfwuntr 
V.  Seymour,  4  J.  C.  R.  409. 

2.  Where  administrators  have  been  brought  before  the  SurragaUj 
who  granted  the  letters  of  administration,  for  an  account  and  distribn* 
tion  of  the  intestate's  personal  estate,  Chancery  will  not,  without  some 
special  and  satisfactory  reason,  interfere  with  the  proceedings^of  the 
Surrogate,  b^  granting  an  injunction,  and  sustaining  a  bill  for  general 
relief.     Ibid. 
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3.  A  bill  of  dise^ery,  in  aid  of  the  caase  before  the  Surrogate^  must 
charge  certain  facts,  within  the  knowledge  of  the  defendant,  the  dis- 
closure of  which  is  material  and  necessary  to  the  party's  defence  in  that 
Court,  and  that  he  has  no  means  of  showing  the  facts,  without  sacb 
discovery.     Ibid. 

4.  The  Snrrogate  of  the  city  and  county  of  JVeti^Forfc,  has  no  au- 
thority to  grant  letters  of  administration  mth  the  will  annexed^  of  a  per- 
son dying  out  of  the  State,  not  being  an  inhabitant  of  the  State.  Chod^ 
rich  V.  Pendleton,  4  J.  C.  R.  549. 

5.  The  powers  of  the  Surrogate  of  JYevhYork,  though  they  may 
exceed  those  of  the  county  Surrogates,  who  have  no  power  to  grant 
letters  of  administration  of  the  goods  of  persons  dying  intestate  out  of 
the  State,  not  being  inhabitants  of  the  State,  are  limited,  in  this  respect, 
by  the  acts,  sess.  36.  ch.  79.  s.  17.,sess.  38.  ch.  1 59.,  to  the  case  of  a 
nan-resident  of  the  State,  dying  intestate  and  leaving  goods  and  chattels 
in  the  city  of  New-  York,     1  bid. 


TENANT  IN  COMMON. 

Admitting  that  one  tenant  in  common  may,  in  a  particular  case,  pur- 
chase in  an  outstanding  title,  for  his  own  benefit ;  yet  where  two 
devisees  are  in  possession  of  land,  under  an  imperfect  title  derived  from 
their  common  ancestor,  one  of  them  cannot  buy  up  an  outstanding 
or  adverse  title,  to  disseise  or  expel  his  co-tenant ;  but  such  purchase 
will  enure  to  their  common  benefit,  subject  to  an  equal  contribution 
to  the  expense.     Van  Home  v.  Fonda,  5  J.  C.  R.  388. 


TENANT  BY  THE  CURTESY. 

Where  a  testator  devises  his  real  estate  to  his  daughter,  and  empow- 
ers and  directs  his  executors  to  sell  the  real  estate,  and  the  daughter 
marries,  and  has  a  child  which  dies,  and  the  mother,  also,  dies  before 
the  sale  of  the  estate,  and  the  husband  survives,  be  is  entitled,  as  te- 
nant by  the  curtesy,  to  have  the  interest  of  the  money  arising  from  the 
sale  of  the  estate,  during  life,  in  lieu  of  the  rents  and  profits  of  the  land. 
Dunseomb  v.  DunsconUf^s  Executors,  I  J.  C.  R.  508. 
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TOWHSk 

1.  The  leverml  towBf  in  thU  Sttto  «re  legal  conmiBilitt,  mr  bodiet 
politic,  for  certain  purposes.     DeiUon  v.  Jodbon,  2  J.  C.  R.  320. 

3.  Votes  of  town  meetings  relative  to  the  cooinMm  property  of  the 
town,  unless  carried  into  exectttioo»  tny  be  altered  or  rescinded  bj 
subsmiuent  town  meetings.    lUd. 

3.  The  erecting  of  a  new  town  does  not  impair  or  take  away  the 
rights  of  the  old  town,  in  regard  to  the  common  property,  unless  thfre 
be  some  special  provision  for  that  purpose  in  the  act  erecting  the  new 
town.    loid. 

4.  So,  when  a  new  town  is  erected  ont  of  an  old  one,  it  loses  its 
light  to  the  use  of  the  town  property  which  remains  in  the  old  town, 
though  uequired  at  the  common  expense  of  all  the  inhabitants,  before 
the  division  of  the  town,  unless  there  is  some  express  provision  to  the 
contrary.    Aid^ 

5.  Each  town  takes  to  itself,  unless  otherwise  expressly  provided, 
the  common  lands  which  fall  within  its  bounds.    Ibid. 

6.  The  genera]  revised  act  of  17H8,  relative  to  towns,  made  no 
change  in  the  law,  in  this  respect,  as  to  the  rights  of  towns.   Und^ 

7.  As  to  thepawwrt^  capaeiii^t^  rightt  and  primleges  of  the  towns  of 
Hempitead'Knd  North  and  South  Hempittadi  in  Qneettx  cotmty,  and  of 
their  MiAoMonfo,  respectively,  see  8.  C.  2  J.  C.  R  390  to  338. 
[Able  •*  This  case  was  carried  by  Appeal  to  the  Court  for  the  Come- 
Cion  of  Errors,  and  the  decree  of  the  Chancellor  was,  in  part,  revers- 
ed. But  the  reporter,  who  was  not  present  when  it  was  decided,  not 
being  able  to  obtain  the  reasons  of  the  members  of  the  Court,  who 
delivered  their  opinions,  did  not  report  the  case  on  Appeal  $  nor  can 
the  grounds  of  reversal  be  now  stated,  or  how  far  the  above  positions 
laid  down  by  the  Chancellor,  were  affirmed,  modified,  or  overruled, 
further  than  what  is  contained  in  the  decree  entered  for  the  appellant, 
as  the  Judges,  in  assigning  their  reasons,  took  very  different  views  of 
the  case.] 
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TRUSTS  AND  TRUSTEES. 

h  How  tftuU  art  dreaitd,  and  their  ineiiewU. 
11.  Trusts  remMfigf,  or  by  impUeation. 

III.  The  trust  estate,  and  cestui  que  trust. 

IV.  A^hority^  duty,  and  respwmbiUiy  of  Trustees. 

y.  Trustes*s   accounts^   aUowanees  to^  and  charges  againH  a 

Trustee. 
VL  Expenses  and  compensation  if  Trustees. 


L  How  trusts  are  oreatedj  and  their4neidemt8* 

1.  Tkough  a  trust  need  net  W  crested  by  writing ;  yet  t<>  tike  tbe 
case  out  of  tb^  statnte  of  frauds^  iu  termt  and  conditions  utMt  be 
dearly  manifested  and  proted  in  writing  under  the  band  of  tbe  P^^y 
to  be  charged,  before  tbe  Court  will  carry  it  into  execution.  Steere 
v.Steere^iJ.C.R.  i. 

fL  Loose  and  general  declarations  of  intention  by  one  member  of  a 
family,  of  holding  property  in  trust  for  the  other  members,  ai^  not 
sufficient  for  the  deduction  of  a  trust,  which  Chancery  will  recognize 
and  enforce.     Ibid. 

3.  Letters  and  accounts  addressed  by  a  person  to  bis  brother,  were 
held,  under  the  circumstances,  insufficient  to  raise  a  trust,  by  imfrfica- 
tion,  to  tbe  father.    JEM. 

4.  Parol  evidence  to  contradict  «i  inference  as  to  a  trust,  deduced 
ftom  written  documents,  b  inadmissible.  Ibid.  But  where  written 
documents  are  loose  and  ambiguous,  parol  evidence  ia  admissible  to 
show  the  understanding  of  the  parties.     Rid. 

5.  Where  a  trust  is  created  for  the  benefit  erf*  a  third    person, 
without  his  knowledge,  at  the  time,   he  may   afterwards  affirm  tbe 
trust  and  enforce  its  performance.    Moses  ▼.  Murgatroyd,  I  J.  C.  R. 
119.    S.  P.  Duke  of  Cumberland  V.  Codrington,Z  J.  C.  R.  3«1 
Sh^herd  v.  M'Evers,  4  J.  C.  R.  1S6« 

6.  Collateral  securities  to  creditors  are  considered  as  trusts,  for  tbe 
better  protection  of  their  debu,  and  Chancery  will  see  that  their  inten- 
tion is  fulfilled.    Ibid. 

7.  Where  no  trust  appears  on  the  face  of  a  deed,  nor  any  manifes- 
tation of  it  by  writing,  parol  evidence  is  inadmissible  to  show  the  trust. 
JUorm  V.  flays,  1  J.  C.  R.  339.  [See  Statute  of  Frauds,  sess.  10.  ch. 
44.  sect.  12.] 

8.  If  a  purchaser  has  notice  of  a  trust,  at  the  time  of  the  purchase, 
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be  binfiself  becomes  a  trustee,  notwithstanding  the  consideration  he  has 
paid.  Murray  v.  Baltou,  1  J.  C.  R.  566.  S.  P,  Shepherd  v.  M^Evers, 
4J.  C.  R.  136. 

9.  Where  trustees  hare  accepted  a  trust,  and  entered  on  its  execu- 
tion, they  cannot,  afterwards,  withota  die  consent  of  the  cestui  que 
trust,  or  the  directions  of  the  Court,  surrender  the  trast,  or  discharge 
themselves  from  it.  Shepherd  \.  M'Evers,  4  J.  C.  R.  136. 
.  10.  A  devise  of  all  the  estate,  real  and  personal,  of  the  testator,  in 
trusty  to  pay  his  debts,  and  to  distribute  the  residue,  places  the  assets 
under  the  jurisdiction  of  Chancei*y      Benson  v.  Leroy,  4  J.  C.  R.  651. 

11.  Where  D.  agreed  with  S.  to  sell  and  convey  to  bim  a  certain 
quantity  of  land,  and  for  which  S.  covenanted  to  pay  a  large  sum  of 
money  in  a  certain  time ;  and  D.  gave  to  S^  a  power  of  attorney  to 
sell  and  convey  the  land,  in  the  name  of  D.,  &c.,  S.  covenanting  to 
give  D.  security  for  the  due  perforniMice  of  his  contract,  and  to  in- 
demnify D.t  be. ;  and  S.  sold  parcels  of  the  land,  and  took  moneys 
and  securities,  &c.,  (torn  the  purchasens  I  Heldy  that  S.  was  a  trustee^ 
and  that  D.  bad  an  equitable  lien  on  the  proceeds  of  the  sales,  and  cm 
the  securities,  &c.,  in  the  hands  of  S.,  which  could  not  be  defeated  by 
the  assignment  of  S.,  who  had  become  insolvent.  Dexter  v.  Stewart^ 
1  J.  C.  R.  52, 


.       IL  Trusts  restdting^  or  by  implieatum. 

12.  If  A.  purchase  land  with  his  own  money,  but  the  deed  is  taken 
in  the  name  of  B.,  a  trust  results,  by  operation  of  law,  in  favour  of  A. ; 
and  the  fact  whether  the  purchase  was  made  with  the  money  of  A.  oa 
which  the  trust  is  to  result  or  arise,  may  be  proved  by  parol,  it  not 
being  within  the  statute  of  frauds  Boyd  v.  M^Lean^  1  J.  C.  R.  582. 
S.  P.  Botsford  v.  jBurr,  2  J.  C.  R.  405.  Parol  evidence  is  also  ad* 
missible  to  rebut  or  destroy  a  resulting  trust.     Ibid, 

13.  If  the  person  who  sets  up  the  resulting  trust,  has,  in  fact,  paid 
no  part  of  the  consideration  money,  he  will  not  be  allowed  to  show,  by 
parol  proof,  that  the  purchase  was  made  for  bis  benefit.  Ibid,  If  part 
only  of  the  consideration  is  paid,  the  land  will  only  be  charged  with 
the  money  advanced,  or  pro  tanio.  Ibid.  Any  payment  or  advance 
of  money,  after  the  purchase  has  been  completed,  will  not  raise  a  result- 
ing trust.     Ibid. 

14.  To  raise  a  trust  by  implication  or  operation  of  law,  an  actual 
payment  of  money  by  the  cestui  que  trusty  at  the  time  of  the  purchase, 
must  be  shown.     Steere  v.  Steere^  5  J.  C.  R.  1. 
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•  ,  15.  A  rMiltiog  trust  is  within  the  statute  }  (sess.  24.  ch.30.  s.  7. 
I.N.  R.  L.  147.)  and  an  infant  may  be  decreed  to  convey  such  trust, 
\t  being  established  by  parol  proof.  Livingston  v.  Livingston,  2  J. 
C.  R.  637. 

16.  If  a  trustee  by  implication  is  to  be  affected  by  an  equity,  that 
eq utty  most  be  pursued  within  a  reasonable  time.  Shaver  v.  Radley, 
4J.C.R.310. 


III.  TAs  trust  estate^  and  cestui  que  trust. 

17.  Property  held  in  trust  does  not  pass  to  the  representatives  of 
tfaf  trustee,  but  as  long  as  it  can  be  traced  and  distinguished,  it  enures 
to  the  benefit  of  the  cestui  que  trtcst.  Moses  v.  Murgatroyd^  1  J.  C. 
R»  119.  It  does  not  pass,  in  case  of  bankruptcy  or  insolvency  of  the 
trmMee,  to  his  assignees.  Dexter  v.  Stewart^  7  J.  C.  R  52. 

18*  The  vested  interest  o(%  cestui  que  trust  cannot  be  impaired  or 
t  destroyed,,  by  the  voluntary  act  of  the  trustee;  but  tbe  trust  will  fol- 
low the  land  in  the  hands  of  the  person  to  whom  it  has  been  convey- 
ed by  tbe  trustee,  with  knowledge  of  the  trust.  Shepherd  v.  M^Evers, 
4JLC.  R.13a. 

19. .  Whare  S.,  sl. cestui  que  trusty  resided  abroad,  and  before  be  was 
.  lofbrmedi  of  the.  tri^t.  created  by  the  deed  of  his  debtor  for  the  benefit 
of  his  creditors,  the  trostees,  without  the  assent  of  the  cestui  que  trust, 
or  the  directipn  pf  the  Court,  conveyed  the  trust  estate  to  others,  upon 
Qlbiu  trusts  aiid  conditions,  which  in  their  operation  would  have  ex- 
cluded S.  from  all  share  or  benefit  in  the  trust  estate :  Held,  that 
the  trustees  in  the  second  deed  were  chargeable  with  tbe  trusts  in  tbe 
first  deed,  of  which  they  had  knowledge  at  the  time.    Ibid. 


IV.  Authority,  duty  and  resfonaibUity  of  trustees. 

20.  A  trustee  caimot  act  for  his  own  benefit  in  a  contract  on  the 
subject  of  the  trust.  Careen  v.  WinUr,  I  J.  C.  R.  27.  S.  P.  Parkist 
y.  Mexauder,  1  J.  C.  R.  394.  He  is  not  allowed  to  make  any  gain, 
profit  or  advantage  from  the  use  of  the  trust  funds.  SchieffeUn  v«  Stevh' 
art,  1  J.  C.  R.  620.  S.  P.  Brovm  v.  Rickets,  4  J.  C.  R.  303. 

21.  A  trustee,  who  purchases  a  judgment  or  mortgage  which  was  a 
lien  on  the  trust  estate,  at  a  discount,  cannot  turn  such  purchase  to  his 
own  advantage.  Green  v.  Winter,  1  J.  C.  R.  27.  But  the  purchase  enures 
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to  the  benefit  of  the  trust  estate.  A  irastee  is  Ddt  peVmitttA  to  ute  the 
iDformation  he  gains  as  trustee,  by  purchasing  in  for  liimsrif ;  wad  the 
principle  is  the  same,  as  to  bnying  in  the  trust  estate,  or  btfviag  secu- 
rities upon  it.  Ibid.  And  see  EverUan  v.  Tappen,  5  J.  C.  R^  497. 
S.  P.  Hatoley  v.  Mancius,  7  J.  C.  R.  174. 

22.  Where  a  trustee  agreed  to  purchase  and  pay  for  a  farln,  at  Ae 
request  of  the  cestui  que  trusty  out  of  the  proceeds  of  the  trust  estate; 
and  gave  his  bond,  and  also  a  mortgage  on  the  premises,  to  secaic 
the  purchase  money ;  and  when  his  bond  became  due,  refosed  to  pay 
it,  and  procured  a  foreclosure  and  sale  of  the  premises  by  the  moit- 
gagee  at  a  loss,  the  trustee  was  held  chargeable  for  the  loss,  and  for  all 
the  costs  of  all  the  suits.     Ibid. 

33.  Where  judgment  was  confessed  by  A.  as  security  for  ddbt,  tn. 
in  favour  of  M.  and  H.,  and  A.  afterwards  assigned  the  property  to  If. 
and  H.,  in  trust  for  creditors,  he.  to  be  paid  in  ihk  order  the  trustee 
might  think  best,  &c :  Heldj  that  M.  and  H.,  by  accepting  tltetrost, 
waived  any  remedy  under  the  judgment,  for  their  own  d#ifti^d  ;  and 
that  the  lien  of  the  judgment  was  preseifyed  merefy'tb  givefMorify  in 
the  payment,  and  to  guard  against  intervebing  Hiehs.  -Bhndejf.  ▼. 
Mancius,  7  J.  C.  R.  174. 

24.  If  a  trustee,  mortgagee,  executor,  tenant  for  life,  kc.  ha^ii^a 
limited  interest,  gets  any  advantage  by  being  in  pos^ssifti,  or-oAer- 
wise,  in  obtaining  a  new  lease,  be  is  not  alld#^'lo  relafii'it  for  Ms  own 
benefit,  but  must  hold  it  forthece8/««^e<Hit#,orihoitgag'dr.  Sotridj^ew* 
Gillespie,  2  J.  C.  R.  30.  Where  the  plaiutiflTassigned  the  lestebf  k  ikran, 
to  secure  the  payment  of  a  debt  due  to  the  defendant ;  and'  Ibe  parties,  tf- 
terwards,  entered  into  an  agreement,  by  which  the  plaintiff,  in  conndera- 
tion  of  a  sum  of  money  expressed,  though  not,  in  fact,  paid,  agreed  to  give 
up  to  the  defendant  half  of  the  farm,  and  the  defendant  entered  into  pos- 
session of  the  premises,  and  surrendered  the  lease  to  the  landlord,  and 
took  a  new  lease  for  an  extended  term  of  years :  HeU,  that  tbe  plain- 
tifi*  was  entitled  to  redeem  the  whole  premises,  and,  <m  soch  redemp- 
tion, to  have  the  entire  benefit  of  the  new  lease.  Ibid.  Every  advan- 
tage gained  by  a  trustee  belongs  to  the  ce^fas  que  trust.  Hart  v.  Tbi 
Eyck,  2  J.  C.  R.  76. 

25.  Trustees  will  not  be  held  responsible  on  slight  gronnds,  or 
where  there  is  evidence  of  fair  and  upright  intention.    Ibid. 

26.  It  is  the  duty  of  a  trustee  not  to  bring  the  property  to  a  sale, 
until  all  information  is  acquired  by  him  for  the  benefit  of  the  cesfsit  que 
irustf  under  circumstances  likely  to  make  it  yield  its  litmost  vabe. 
Ibid. 

27.  If  a  trustee,  or  person  acting  for  others,  sells  tbe  trust  estate, 
and  becomes  himself  interested  in  the  purchase,  the  oo^ttt  que  trusts 
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aff^|Mititle4,  9^9f  pQur^e,  ^o  b^ye  the  purchase  set  aside,  and  the  pro- 
perty re-exposed  to  sale  under  the  direction  of  the  Court.  Davoue  v. 
F^nningi  %  J.  C.  R.  252.  Unless  the  trustee  had  fairly  devested 
binaelf  pf  that  i:haracter.  Ibid.  And  it  makes  no  difference,  in  the 
application  of  the  rule,  that  the  sale  wi^  at  public  auction,  honafide^ 
an^  for  a  fair  price,  and  that  the  executor  did  not  purchase  for  himself, 
bolf  a'thkd  pei:9op,  ^y  previous  arrangement,  became  the  purchaser,  to 
hold  in  trust  for  the  sepgjrate  use  piqd  benefit  of  the  wife  of  the  execu- 
tqrt  who  was  one  of  the  ces^ut  qine  trusts^  and  had  an  interest  in  the 
lapd«  Hader  the  will  of  the  testa(p^  Ibid.  And  see  Hendricks  v. 
IMinMM,2il  C.  fl.  311. 

28.  Where  a  trustee,  peuding  ^  si|it  against  him  for*a  breach  of 
trost,  fraudulently  sells  the  trust  estate,  and  assigns  the  securities  taken 
for  the  purchase  money,  the  cestui  que  trust  may  either  disregard  the 
sale,  and  take  the  landi  or  he  may  affirm  tl^  sale  and  take  the  secu- 
rities, but  he  cannot  have  both.  Murray  v.  LyZ6urn,  2  J.  C.  R.  44. 
Whether  the  cestui  que  trusty  in  such  a  case,  could  take  money,  nego- 
tiable paper,  or  moveable  and  personal  property,  the  proceeds  of  the 
tmut  esfiite  fraudulently  disposed  of  by  the  trustee?  ^^uere.    Ibid. 

29.  Application  ander  the  statute,  sess.  24.  ch.  30.  s.  7.  for  infant 
iru^isa^  to  convey,  &c.,  must  be  by  petition^  and  not  on  motion ;  and 
thf  conrsa  is  to  rpfer  the  petition  to  a  Master  to  examine  and  ascer- 
tain the  facts,  and  report  the  same,  with  his  opinion.  Ex  parte  ^ack- 
eftiati,  3  J.  C.  R.  408.  But,  itseems^  that  if  the  trust  is  not  in  writing. 
Of  the  infant  has  an  interest,  or  it  be  a  doubtful  case,  the  cestui  que 
trH$i  will  be  put  to  his  bill.    Ibid. 

90.  A  person  who  receives  bonds  and  notes  as  collateral  security 
for  a  debt,  is  bound  to  use  due  diligence,  and  if  the  securities  are  lost 
tbrpttgh  bis  negligence,  by  the  insolvency  of  the  makers,  he  ischarge- 
lible  with  the  aipount.     Barrow  v.  flhinelander^  3  J.  C.  R.  614. 

31.  Where  the  farm  of  a  defendant,  worth  2000  dollars,  was  sold 
wder  a  judgment  and  execution,  on  which  there  was  not  'more  than 
eighty  dollars  due,  to  the  attorney  of  the  plaintiff,  who  attended  the 
Sheriff's  sale,  for  ^en  dollars  :  fields  that  under  the  circumstances,  the 
piurchase  by  the  attorney  was  not  to  be  considered  as  absolute,  or  as 
originally  intended  for  bis  own  benefit,  but  in  trust  for  the  respective 
interests  of  the  parties  to  the  execution  j  and  the  debtor,  on  a  bill  filed 
by  .him,  for  that  purpose,  was  allowed  to  redeem  the  estate,  on  paying 
the  bfdaoce  due  on  the  execution,  and  the  amount  paid  by  the  attor- 
ney, with  interest  and  cosu.    Hotpel  v.  Baker ^  4  J.  C.  R.  118. 

92.  A  ptr^on  entrusted  with  the  business  of  another,  as  an  attorney 
Of  ftfleojt,  ought  no(t  to  make  that  business  an  object  of  interest  or  pro- 
fit to  him.    Ibid. 

32,  Whether  an  attorney  or  solicitor  for  the  plaintiff,  can  purchase 
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the  property  of  tlie  defendant  sold  under  execntion,  for  bis  own  benefit  f 
Quere,     Ibid. 

34.  If  a  guardian  or  other  trtuiee  lends  the  money  of  ihe  ceitui  que 
trusty  without  due  security,  he  will  be  responsible,  in  case  of  loss. 
Smith  V.  Smith,  4  3.  C.  R  281.  But  what  is  due  secnrity  for  money 
loaned  by  a  trustee,  seems  not  to  be  fnlly  and  precisely  settled.  In  gene- 
ral, mere  personal  security  seems  not  to  be  snffictent  to  protect  die 
trustee  from  responsibility,  in  case  of  loss.     Ibid.   - 

35.  Where  a  guardian  took  promissory  notes  of  persons  solvent  at 
the  time  of  taking  the  acconnt  before  the  Master,  under  a  decretal  or- 
der for  that  purpose,  on  a  bill  filed  for  an  account,  and  wbicfa  oote» 
were  allowed  by  the  Master,  and  credited  by  the  guardian,  who  was 
ready  to  deliver  them  up,  the  Court  confirmed  the  Master's  rep<Nl,  the 
notes  being  for  small  sums,  for  rents,  Skc.,  and  the  credits  and  coarse 
of  business,  according  to  the  practice  of  the  testator,  in  his  Wfc  time. 
Ibid. 

36.  A  trustee  or  guardian  is  not  held  to  account  (or  any  neglect  or 
breach  of  duty,  not  charged  in  the  bill.    Ibid. 

37.  Where  the  responsibility  of  a  trustee  or  guardian,  or  that  of  his 
sureties,  becomes  precarious,  the  Court  will  order  the  moneys  to  be 
brought  into  Court,  to  be  put  out  for  the  benefit  of  the  parties  interest- 
ed ;  or  that  further  and  sufficient  security  be  given  by  the  trustee  or 
guardian.     MoneU\.  Mcnellj  5  J.  C.  R.  283. 

38.  Where  a  trustee  is  directed  to  sell,  on  giving  publicnotice^  &c«,  a 
sale  by  bim,  without  such  notice,  will  be  valid,  so  as  to  confer  a  good  title 
on  the  purchaser;  but  the  trustee  will  be  responsible  for  any  deficiency 
in  the  price,  below  the  real  value  of  the  land  sold  by  bim.  Mmue 
V.  Coxj  6  J.  C.  R.  441. 

39.  The  estateof  C.  was  directed  to  be  sold,  and  tbe  proceeds'paid 
to  T.,  to  pay  off  incumbrances  and  expenses,  and  the  residue  in  irust 
for  the  creditors  of  C.  and  the  surplus^  if  any,  in  trust  for  the  wife  of 
T. ;  T.  purchased  in  the  whole  estate  at  one  bid,  and  by  assuming  lo 
pay  the  debts,  prevented  the  creditors  from  bidding,  and  all  competi- 
tion at  the  sale,  so  that  the  real  value  of  tlie  estate  at  auction  could  not 
be  ascertained,  nor  what  surplus  remained  ;  and  T.  continued  to  bold 
the  estate  exclusively  as  his  own,  until  his  death :  HeU,  that  tbe  wife 
of  T.,  tbe  cestui  que  trust  of  the  surplus,  was  entitled  to  consider  the 
land,  or  so  much  thereof  as  remained  unsold  to  pay  the  debts  of  C,  as 
her  own,  discharged  from  any  claim  of  her  husband  or  his  bdrs. 
Evertson  v.  Tappen,  6  J.  C.  R.  497. 

40.  A.,  on  the  1st  of  December,  1803,  conveyed  certain  lands  to  D., 
in  trust,  to  make  partition,  and  to  sell  tbe  same,  and  to  pay  a  debt  dee 
by  A.  to  the  United  States,  he.  Afterwards,  on  the  24tli  of  December^ 
1603,  A.  executed  a  deed  of  the  same  lands  to  B.,  C,  and  D.,  in 
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Utist,  to  sell  the  same^  arid  t^iit  of  the  proceeds,  in  the  first  p1dce,.to 
pay  the  debt  due  by  A.  to  the  United  States,  tic.  The  lands  were 
afterirards  advertised  for  sale^  by  (he  Marshal,  upder  a  Jadgitient  and' 
execution  against  A.  at  the  ^nit  of  the  United  States  f  and  in  the  ad- 
vertisement was  inserted  a  notice  from  B.,C.,  and  D,,  that  they  would 
release  their  interest  under  the  deed  of  the  24th  of  December,  1803, 
to  the  purchaser,  and  which  notice  was  publicly  read  at  the  Marshal's 
sale,  in  the' presence  of  D.,  who  gave  no  intimation  of  any  claitn  by 
hito  umfcr  the  deed  of  the  1st  of  December,  1803,  and  the  premised 
were  sold  at  auction  by  the  Marshal,  to  the  plaintifi*,  as  the'  highest 
bidder,  and  having  no  knowledge  of  D.'s  claim  under  the  first  deed. 
After  the  sale,  B.  and  C.  executed  a  release  to  the  plaintiff*,  but  D. 
refused,  without  adding  a  proviso,  saving  his  rights  under  the  first 
deed  :  Decreed,  that  D.  should  execute  the  release  to  the  jilaindfl*  on- 
cotiditionally,  and  pay  costs.  Limngston  v.  Byrne,  on  Appeal,  11  J. 
R«  555.  It  seems,  that  had  the  plaintiff  known  of  the  first  deed,  it  WQold 
net  have  altered  the  case ;  for  the  public  notice  in  which  D.  joined 
wns  a  waiver  of  his  claim  under  the  first  deed.  Ibid.  Besides,  the 
second  deed  being  substantially  for  the  same  trusts,  and  having  been 
acted  upon  by  the  trustees,  while  the  first  deed  had  laid  dormant,  was 
to  be  deemed  an  extinguishment  of  the  first  deed.     Ibid, 

41.  It  is  no  objection  to  a  sale  by  a  trustee,  that  it  was  made  to  one 
of  bis  near  relations.     Franklin  v.  Osgood,  on  Appeal,  14  J.  R.  527. 

43.  A  purchase  of  a  trustee,  by  one  co-cestni  que  trust,  without  the 
conaent  or  concurrence  of  the  other  cestui  que  trusts,  and  in  exclusion 
of  them,  is  valid.    Ibid. 

43.  It  18  soiScient  to  support  a  sale  by  a  trustee,  that  it  was  made 
bona  fide,  and  for  a  valuable  consideration,  and  that  there  was  no 
supine  negligence  on  his  part :  it  is  not  requisite  to  show  that  he 
acted  with  the  utmost  possible  prudence  and  sagacity.     Ibid. 


V.  Trustee^s  accounts  ;  allowances  to,  and  charges  against  a  trustee. 

44.  Trustees  acting  with  good  faith,  are  treated  by  the  Court  with 
liberality  and  indulgence.  And  where  there  is  no  wilful  misconduct 
or  fraud  on  the  pan  of  the  trustee  or  executor,  he  will  not  be  held  re- 
sponsible for  the  loss,  especially  where  he  acts  with  the  advice  of 
counsel.     Thompson  v.  Brown,  4  J.  C.  R.  619. 

55.  Where  G.,  being  indebted  to  H.,  conveyed  to  W.  certain  bonds 
and  mortgages,  and  part  of  the  lands  sold  under  the  mortgages,  and 
purchased  in  by  W.  in  trust,  to  sell  the  same  as  H.  might  direct ;  and 
''  upon  paj'ment  of  such  sums  as  might  be  justly  due  to  W.,  in  rela* 
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tion  to  tbe  execution  of  hU  tnut»  or  tbat  be  might  advance  or  become 
Ual^le  for/'  to  convey  to  H*  the  lands  and  proceed*  thereof,  and  lo 
auign  over  to  IL  the  bonds  and  mortfjpa^  uken  by  W.,  and  which 
might  remain  in  bis  hands,  **  after  his  said  advances  and  responsibili- 
tf es  were  secured  and  satisfied ;"  and  H«  afterwards,  assigned  over  all 
has  interest  in  tbe  trust  estate  to  his  sister,  T«,  the  wife  of  G^  to  her 
separate  use  for  life,  with  power  to  dispose  of  the  same  to  and  among 
her  children :  HeU,  that  the  payments  made  by  the  trustee  to  6.,  tbe 
husband  of  T.,  the  cestui  jue  trusty  were  not  chargeable  on  the  tmst 
fond  ;  nor,  if  authorised  by  T.,  could  tbe  trustee  be  allowed  the  be- 
nefit of  them,  in  his  account,  further  than  was  actually  necessary  Sat 
the  support  of  T.  and  her  children ;  unless  it  appeared  that  G.  had 
applied  the  payments  to  tbe  specific  purposes  of  the  trust.  Orum  ▼• 
frinier,  1  J«  C.  R.  26. 

46.  A  trustee  will  not  be  allowed  for  expenditures  for  impra^emenis 
o^the  trust  estate,  though  made  banafide^  as,  in  building  houses  and 
mills,  clearing  land,  makmg  roads,  &c.,  such  expenses  not  being  with- 
in the  purview  of  tbe  trust,  which  was  to  sell  the  land  to  raise  money 
to  pay  off  the  incumbrance,  and  to  restore  the  residue.  A  trustee  is 
entitled  only  to  necessary  expenditures^  as  for  rqmirs,  tec.,  and  tbe 
cntui  que  trust  has  always  an  option  to  take  or  refuse  the  benefit  nr 
loss  of  tbe  unauthorized  act  of  the  trustee.    Ibid. 

47.  Where,  at  tbe  request  of  the  cestui  que  trusty  the  trustees,  agreed 
to  purchase  a  farm,  out  of  the  proceeds  of  the  trust  estate*  for  ti^  uae 
of  the  ces^ut  que  trust ;  and  the  trustee  purchased  the  fiurm,  and  gave 
his  bond,  and  a  mortgage  on  the  farm ;  and  when  tbe  bond  became  don, 
refiised  to  pay  it,  and  procured  the  mortgagee  to  fofeclose  Md  sell  the 
fum  mortgaged,  at  a  loss  of  above  4000  dollars :  HsU,  that  the  true* 
tee  was  chargeable  with  the  loss,  with  the  costs  of  suit.    Ibid. 

48.  A  trustee  for  his  wife,  and  a  third  person  who  had  purchased  of 
the  husband,  with  notice  of  the  trust,  were  allowed  for  beneficial  or 
permanent  improvements  made  on  the  estate.  Methodist  EpiscapsU 
Church  V.  Jaques,  I  J.  C.  R.  450. 

49.  Where  an  assignee  of  property  in  trust  for  tbe  benefit  of  the 
creditors  of  the  assignor,  having  received  the  proceeds  of  the  property 
in  1801,  neglected,for  many  years,  to  distribute  the  fund  among  the 
creditors^  pursuant  to  his  trust :  Decreed^  that  he  should  pay  the 
amount,  with  interest  from  the  time  he  received  tbe  money,  and  all  the 
costs  of  the  suit  brought  by  the  creditors.  Gray  v.  Thompson^  i  J.  C. 
R.8S. 

50.  Trustees  are  chargeable  with  inieresty  if  they  have  made  use  of 
the  money  themselves,  or  have  been  negligent  either  in  not  paying 
over  the  money,  or  not  loaning  or  investing  it  so  as  to  render  it  pro- 
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dftdive.  Ihmcomb  v.  Dmseomb,  1  J.  C.  R;  MB.  S.  fP.  Mtnmdng  'v. 
JlfamitVi^,  1  J.  C.  R.  527.  S.  P.  SckieffeUn  v.  St^umri,  1  J.  €.  R. 
690.  Mumford  v.  Jlfutray,  6  J.  €•  R.  J .  453.  And  if  a  trosiee  Mq- 
vvrts  the  trosi  OM^ney  to  bU  awn  use;  or  eroployrft  ttt^  trade  or bnliiietfi, 
be  i»  •  chargeable  witb  fnmund  interesU  IM.  S.  P.  AWM'V. 
BUutMj  A  i.e.  R  303.  uut  where  tbirfeiMM  no  direttioD  w  the 
order  erf*  reference  to  a  Master,  to  inqiHre  itifvahe  ase  and  {m>fll<4^'the 
fand,  and  he  had  charged  the  party  witli  uitereit,'the*report/c#))iwveiit 
theeflbct  of  torprite  to  the  party » was  recominitted  ^o  the  'itmnt^i  to 
take  Aiteher  proo&  or  explanation,  and  to  correct  any  miitabei.  ^  HfUL 
Where  there  it  no  unreasonable  delay  by  a  trattee,  and  he- does 
not  apply'  the  aMneyto  bit  own  ose,  he  is  not  chargeaMe*  #lth 
interest.  Minwe  v.  Cox^  5  J.  C.  R.  441.  Compound  itiSeiiist 
it  not  allowed  in  fiifour  ef  a  trustee.  JBoertion  v.  Tafpen^  5  J. 
C.  R.497«  Tfae  ttinefrom  which  inUrwt  istobecharged  agaiostatrostee, 
incase  of  negligence,  varies  according  to  circnanstances.  Siai  OMPaitbs 
from  the  time  the  money  was  received,  is  considened  as%  reiuMMi- 
able  time,  in  most  rases,  from  which  to  ^Inurge  interest  agaisM  a  tnis* 
tee.    Dunnamk  v.  Dmaamb,  1  J.  C.  R.  603. 

51.  The  general  rale  is,  that  where  the  trustee  most  pay  «tllirMI,''be~ 
causohe  is  in  default,  he  must  also  pay  cotis.  Aid.  Bat  wlMefe><the 
cestui  que  trust  demands  more  than  be  is  entitled  to  receive,  Otfd- the 
trustee  submits  to  the  direction  of  the  Court,  be  will  not  be  conmelled 
to  pay  costs.  I6id.  And  if  tbe  conduct  of  the  trustee  was  fair  atid 
honest,  he  will  not  be  ordered  to  pay  costs.  Smiih  v.  Smishf  4  J. C 
R»445. 

M.  A  tmslce  is  not  chargeable  with  more  than  lie  has  rtcetv#d'Of 
tbe  trust  eetate,  oniess  there  is  evidence  of  gross  negligence,  aaMunting 
to  wilful  deAittlt.     Osgood  y.Frankiin,  2  J.  C.  R.  I . 

63.  If  a  person  having  charge  of  the  property  of  another,  so  con- 
jbnods  it  with  his  own,  that  it  cannot  be  distinguished,  he  must  beta* 
all  the  inconvenience  of  the  coofusion ;  if  he  cannot  distmgttish  aud 
separate  his  own,  he  will  lose  it,  and  if  damages  are  given  to- the  plain- 
tiff,  the  utmost  value  will  be  taken.    JETar^  v.  Ten  £ydk,  2  J.  C.  R. 

54.  Where  a  trustee  has  sold  land,  contrary  to  his  duty  as  trustee, 
he  is  answerable  for  its  value,  not  as  it  existed  at  the  time  of  the  tale, 
but  at  the  time  of  filing  the  bill.    Ibid. 

55.  Where  a  trustee  sells  f^edk,  contrary  to  bis  trust,  tbe  ceshii  one 
trust  is  entitled  to  have  the  stock  replaced,  or  to  the  produce  of  it,  with 
the  highest  interest,  at  his  election.    Ibid. 

56.  No  lapse  of  time  is  a  bar  to  a  direct  technical  trust,  as  between 
the  trustee  and  cestui  que  trust.    Decouehe  v.  Savetier^  3  J.  C.  R.  190. 
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TUfU  to  be  imdenlood  of  those  Initts  of  which.  QMOoery  has  ibe 
pecuiiat  and  ezcloiive  jurisdictiou.  Kane  v.  Btoodgood^  1  i.  G.  R. 
9a  Bot  where  a  person  takes  possession  of  property  in  bis  own 
Vighti  and  is,  afterwards,  by  matter  of  evidence  and  construotko, 
chaaged  into  a  trustee,  lapse  of  time  may  be  pleaded  in  bar.    Ibid. 

&7^  WteDeKyWbika  confideiitial  cleA  of  P.,  took  bonds  and  notes 
bebNigiog  to  P.,  witboat  bis  knowledge  or  permissioo,  which  be  re- 
iiised |o retoro, or  to.^e. any aoeoont of^  he  was  heUiantviterabfe for 
the  whole  of  the  prtnctpal  and  interest  4ae  on  the  socorilies,  whbont 
any  regard  to  bis  diligence  in  obtainii^  piiyment,  or  the^tfnbaeqaeat 
solvency  of  the  makers,  it  appearing  that  tha  secortties  were  good  aboQt 
the  time  they  were  so  taken  by  R.  Barrow  v./  Bhmdmder^  3  J.  C 
R.614. 

58.  Where  R.  received  a  bond  from  P*  at  collateral  eecnnQr  for 
a  debt,  and  the  obligor  offered  to  pay  him  the  aAioneit  of  the  bond  in 
laads^at  a  fair  price,  as  the  only  means  of  payment  in  his  power,  which 
R*  rclhsed  to  accept,  though  urged  by  P.  U>  do  so,  end  the  oU^r 
afterwards  became  insolvent,  whereby. the  bond* was  wboUy  lost: 
HeU,  that  R.,  by  his  refusal  to  accept  of  the  land  soofiered  t^  him  in 
pavment,  did  not,  oader  the  ciromnssances  of  the  case,  reader  himself 
liable  for  the  amount  of  the  bond  to  P.  SuC.  on  Appeil,  17  J.  R*  636- 
Cimtra,  S.  C.  3  J.  C.  R.  614. 

69*  Where  the  securities  held  by  a  trustee,  are  directed,  bjr  a  decree 
confirming  the  Master's  report,  to  be  assigned  to  the  ceHm  que  trust, 
the  responsibility  of  the  trustee  ceases ;  and  there  having  ben  no  cat- 
pable  negligence  or  default  on  his  part,  in  taking  the  securities,  he  is 
not  to  be  charged  with  them,  on  making  the  final  decree  on  the  equity 
reserved,  though  they  may  have  been  impaired  bjf  the  delay  of  the 
litigation  between  the  parties.    Smith  v.  SmtiA,  4  J.  .C.  R«  445. 

60.  Payments  by  a  trustee  of  a  debtor,  after  a  bili  filed  by  a  creditor 
wbohad  obtained  judgment  and  issued  execution  against  such  debtor,  or 
after  notice  of  the  priority  of  right  acquired  by  such  creditor,  are  made 
in  his  own  wrong,  and  of  no  avail  against  such  creditor.  Spader  r* 
Dwfis,  5  J.  C.  R.  280. 

61.  If  two  trustees,  executors  or  guardians,  join  in  a  receipt  for 
money,  it  is  presumptive  evidence  that  the  money  came  equally  into 
the  possession,  or  under  the  control  of  both  ;  and  there  must  be  di- 
rect and  positive  proof  to  rebut  that  presumption.  ManeU  v.  Mcndl, 
5  J.  C.  R.  283.  But  if  his  joining  in  the  receipt  was  necessary,  and 
merely  formal,  and  the  money  was  in  fact  paid  to  his  co*trostee  with- 
out his  direction  or  consent,  and  it  was  out  of  his  power  to  control  it, 
he  will  not  be  responsible.    Ibid, 

62.  A  trnstee,  who  suffers  the  funds  to  pass  improperly  into  the 
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haiKla  of  his  co-trostee^  is  liable  for  any  loss  arising  from  such  negli- 
gence or  abase  of  trust.     Mumford  v.  Murray^  6  J.  C.  R.  1,  452. 

63.  Where,  by  any  act  or  agreement  of  one  trustee,  the  trust  money 
gets  into  the  hands  of  his  co-trustee,  both  are  answerable.     Ibid, 

64.  A  person  who  acts  as  agent  or  trustee  for  an  administratrix,  h 
not  entitled  to  compensation  for  his  services  in  regard  to  the  estate ; 
nor  is  he  chargeable  with  interest  fur  moneys  received  by  him  ;  but  if 
be  assumes  to  act  as  guardian  for  the  infant  heirs,  and  receives  the 
rents  and  profits  of  the  real  estate,  he  is  chargeable  with  interestr 
Main  V.  Roosevdtj  5  J.  C.  R.  534. 

65.  A  trustee  who  has  made  advances  in  good  faith,  for  the  benefit 
and  protection  of  the  trust  estate,  as  paying  the  taxes  on  the  property, 
is  entitled  to  look  to  the  estate,  in  the  first  instance,  leaving  the  cestui 
que  trusts  ta  their  remedy,  if  any,  against  the  grantor  in  the  trust  deed, 
by  substitution ;  and  the  trustee  who  has  piad  off  incumbrances  oa 
tie  trust  estate,  and  taken  an  assignment  of  them,  is  entitled  to  his 
indemnity  out  of  the  property  so  redeemed  by  him.  Murray  v.  D^ 
Rottenham,  6  J.  C.  R.  52. 

66.  A  trustee,  acdng  in  good  faith,  is  entitled  to  a  prompt  indemnity 
for  his  necessary  disborsements  and  expenses,  and  has  a  lien  on  the 
trust  property  for  them.    Ibid^ 

67.  Costs  may  be  decreed  against  a  trustee  unreasonably  refusing  a 
conveyance.  Livingston  v.  Byrnes,  on  Appeal,  1 1  J.  R.  554.  So,  if 
he  be  guilty  of  negligence  or  misconduct.  Gray  v.  Thompson^  1  J« 
C.  R.  82. 


VI.  Expenses  and  compensation  of  a  trustee* 

68.  A  trustee  cannot  demand  a  compensation  for  services,  beyond 
what  is  founded  on  the  positive  agreement  of  the  parties.  Green  v. 
Winter,  I  J.  C.  R.  27.  S.  P.  Manning  v.  Manning,  1  J.  C.  R.  527. 

69.  Where  a  trustee,  who  was  a  counsellor  at  law,  was  to  be  allowed 
for  "  all  his  advances  and  responsibilities :"  Held,  that  though  he  was 
entitled  to  a  liberal  indemnity  for  his  expenses  and  reapoiisibilities, 
incurred  in  the  due  and  faithful  execution  of  his  trust,  yet  he  was  not 
entitled  to  a  counsel  fee,  as  a  general  retainer,  nor  for  any  thing  aiore 
than  what  is  understood,  in  the  language  of  a  Court  of  equity,  to  be 
**  just  allowances.''     Chreen  v.  Winter,  I  J.  C.  R,  27. 

70.  A  trustee  or  executor  is  not  entitled  to  comfntftums  on  sales  of 
the  trust  property,  or  on  moneys  received  and  paid  by  him,  or  to 
any  compensation  for  his  care  and  pains  in  executing  the  trust ;  but 
be  is  entitled  to  an  allowance  i^er  diem,  for  hb  time  and  travelling  ex«* 
penses,  be.     liid.     S.  P.  Manning  v.  Manning,  1  J.  C«  R.  527«> 

Vol.  V|I.  8s 
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71.  Whether  an  agreement  with  the  cestui  que  iruBt^  sobsequenl  to 
the  creation  of  the  trust,  for  the  allowance  of  commissions,  be  valid  ? 
Quere.    Manning  v.  Mannings  1  J.  C.  R.  527. 

[JVo^e. — After  the  decision  of  the  above  caoses,  the  Legislature  passed 
an  act,  {^pril  15th,  1817,  sess.  40.  ch.  251.)  relative  to  executors^  ad- 
ministraton,  and  guardians^  by  which  it  is  declared  ^^  to  be  lawful  for 
the  Court  of  Chancery,  in  the  settlement  of  the  accounts  of  goardiav, 
executors  and  administrators,  on  petition  or  otherwise,  to  make  a  re** 
sooable  allowance  to  them  for  their  services  as  guardians,  &c.,  ovet 
and  above  their  expenses ;  and  when  the  rate  of  such  allowance  shall 
have  been  settled  by  the  Chancellor,  it  shall  be  conformed  to  in  all 
rases  of  the  settlement  of  such  accounts ;"  and  on  the  16tb  of  Odoher^ 
1817,  the  Chancellor  made  the  following  general  rule  or  order: 
**  That  the  allowance,  as  a  compensation  to  guardianif  executors^  and 
administratarsj  in  the  settlement  of  their  accounts,  under  the  act  of  the 
Legislature  for  receiving  and  paying  money,  shall  hefipe  per  caU.  on 
all  sums  not  exceeding  one  thousand  dollars,  for  receiving  and  paying 
out  the  same ;  two  and  an  halfpfr  cent,  on  any  excess  between  one  and 
five  thousand  dollars ;  and  one  per  cent*  for  all  above  five  thousand 
dollars."     See  3  J.  C.  R.  630.  631 .] 

[See  tit.  Debtor  and  Creditor,  IL  Executors  ahd  Ajdhoiis- 
TRATORs.     Husband  and  Wife.] 


TURNPIKES  AND  TURNPIKE  COMPANIES. 

Where  a  turnpike  company,  incorporated  with  the  exclusive  privi- 
lege of  erecting  toll-gates  and  receiving  toll,  had  duly  opened  and 
established  the  road,  with  gates,  &c.,  and  certain  persons,  with  a  view 
to  avoid  the  payment  of  toll,  opened  a  by-road  near  the  turnpike,  and 
kept  it  open  at  their  own  expense,  for  the  use  of  the  public,  by  whicfc 
travellers  were  enabled  to  avoid  passing  through  the  gate,  and  paying 
toll  to  the  plaintiffs  ;  the  Court  granted  a  perpetual  injunction  to  pre- 
vent the  defendants  from  using,  or  allowing  others  to  use  such  by-road, 
and  ordered  the  same  to  be  shut  up«  Croton  Turnpike  Ctmpany  v. 
Ryder,  I  J.  C  R.  611. 
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USE. 

Thefourtk  section  of  the  staiviie  of  Uses^  (sess.  10.  ch.  37.)  render- 
lug  lands  liable  to  execution  against  the  cestui  que  t»e,  or  cestui  que 
truit^  applies  only  to  those  fraudulent  and  covenous  trusts,  in  which  tlie 
cestui  que  trust  has  the  whole  real  and  beneficial  interest  in  the  land, 
and  the  trustee  the  mere  naked  and  formal  legal  title.  Bogart  v. 
Perry,  1  J.  C.  R.  62. 


VENDOR  AND  PURCHASER. 

I.  Ofthevendor^s  lien  on  the  estate  sold^  for  the  purchase  money. 
II.  When  and  how  purchasers  are  favoured  and  relieved  in  equity. 
III.  Of  notice  to  a  purchaser  j  and  how  far  he  is  affected  by  it. 


i.  Of  the  vendor^s  lien  on  the  estate  sold^forthe  purchase  money. 

1.  A  vendor  has  a  lien  on  the  estate  sold,  for  the  purchase  money, 
while  the  estate  is  in  the  hands  of  the  purchaser,  and  when  there  is  no 
contract  by  which  it  may  be  implied  that  the  lien  was  not  intended  to 
be  reserved.  Oarsonv,  Green^  I  J.  C.  R.  308.  The  purchase  mo- 
ney, prima  faeie^  is  a  lien,  and  it  is  for  the  purchaser  to  show  the  con- 
trary ;  and  the  death  of  the  purchaser  will  not  alter  or  defeat  the  lien. 
Ibid.  Nor  does  the  taking  of  a  promissory  note  affect  the  lien;  and  if 
part  be  paid,  the  lien  is  good  for  the  residue,  and  the  purchaser  is  a 
trustee  for  what  is  unpaid.     Ibid. 

2.  Goods  were  sold  at  auction,  in  the  city  of  JSTew-Tork,  to  be  paid 
for  in  approved  endorsed  notes  at  four  and  six  months ;  and  it  is  the 
usage  in  tliat  city,  where  goods  are  so  sold,  to  deliver  them  to  the 
buyers  when  called  for,  and  for  the  vendors,  afterwards,  to  send  to 
them  for  the  notes.  A  purchaser  of  goods  at  auction,  after  he  had 
received  the  goods,  and  before  he  was  called  upon  for  the  notes,  ac- 
cording to  the  terms  of  sale,  stopped  payment,  and  assigned  the  goods, 
with  other  property,  in  trust,  to  pay  certain  favoured  creditors  :  Ileldj 
that  the  delivery  of  the  goods  by  the  vendors  was  conditional,  and  the 
vendee  a  trustee  for  them,  until  the  notes  were  delivered ;  that  the 
assignment  by  the  vendee  was  voluntary  and  fraudulent,  and  did  not 
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defeat  the  Zieii  of  the  veodors ;  there  being  no  intervening  purchaser 
for  a  valuable  consideration!  without  notice.  Baggertjf  v.  Palm  r, 
6  J.  C.  R.  437. 


II.  When  and  haw  purchasers  are  favoured  and  relieved  in  equity. 

3.  A  purchaser  of  land  buys  at  his  peril,  and  must  look  to  the  title 
sind  competency  of  the  vendor.    Murray  v.  BallaUj  I  J.  C.  R.  566. 

4.  A  purchaser  of  land,  who  has  paid  part  of  the  purchase  money, 
and  given  a  bond  and  mortgage  for  the  residue,  and  is  iu  the  undis- 
turbed possession,  will  not  be  relieved  against  the  payment  of  the 
bond,  or  proceeding  on  the  mortgage,  on  the  mere  ground  of  a  defect 
of  title,  there  being  no  allegation  of  fraud,  nor  any  eviction ;  but  he 
mu«t  seek  his  remedy  at  law,  on  the  covenants  in  bis  deed.  Abbot  v. 
•i/lea,  2  J.  C.  R.  510.  If  there  is  no  fraud,  and  no  covenante  taken 
to  secure  the  title,  the  purchaser  has  no  remedy,  on  a  failure  of  title. 
ibid. 

6.  Where  the  purchaser  gave  a  bond  and  mortgage  to  secure  the  pur- 
chase money,  and  an  action  of  ejectment  was  aAerwards,  brought,  to  re* 
cover  the  land  purchased,  by  a  person  claiming  paramount  title,  and  the 
vendor  brought  a  suit  cm  the  bond,  and  also  advertised  the  premises 
for  sale,  under  a  power  contained  in  the  mortgage,  the  proceedings  on 
the  bond  and  mortgage  were  stayed,  until  the  action  of  ejectment 
against  the  purchaser  was  determined,  and  until  the  fiirther  onier  of 
this  Court.     Johnson  v.  (?«re,  2  J,  C.  R.  546. 

6.  Where  one  person  bids  for  another  at  anctioui  but  does  not,  at 
the  time  the  lot  is  knocked  down,  nor  on  the  day  of  sale,  disclose  to 
the  vendor,  or  auctioneer,  the  name  of  his  principal,  he  becomes  re* 
sponsible  as  the  purchaser.  M'Comb  v.  fVrighi,  4  J.  C  R  659. 
If  there  is  any  doubt  or  difficulty  about  the  title,  it  will  be  re- 
ferred to  a  Master  to  examine  and  report  thereon.     Ibid^ 

7.  A  vendor  of  land,  selling  in  good  faith,  is  not  responsible  for 
the  goodness  of  his  title,  beyond  the  extent  o(  his  covenants  in  the 
deed      Govemevr  v.  Elmendorf^  5  J.  C.  R.  79. 


in.  Notice  io  a  purchaser^  and  how  far  he  is  affected  by  it, 

8.  A  conveyance,  with  a  recital  of  the  intent  of  the  purchase,  is  vl 
conveyance  with  notice,  and  the  grantee  takes,  subject  to  trusts  implied 
as  well  as  expressed.     Cuyler  v.  Brandt^  on  Appeal,  2  C.  C.  E.  326. 

jp.  A  lis  pendens  duly  piosecuted,  is  notice  to  a  purchaser,  so  as  to 
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alfect  and  bind  his  interest  by  the  decree :  the  pendency  of  the  suit  is 
deemed  to  commeuce  from  the  service  of  the  subpasna^  after  the  bill  is 
filed.  Murray  v.  Ballon^  1  J.  C.  R.  566.  A  purchase,  pendente  litt^ 
of  the  subject  matter  in  controversy,  does  not  vary  or  affect  the  rights 
of  the  parties.  Murray  v.  LUbumej  2  J.  C.  R.  441.  Where  the  de- 
fendant purchased  part  of  a  trust  estate,  with  notice  of  the  pendency  of 
a  suit  against  the  trustee  for  a  breach  of  trust,  and  of  an  injunction,  it 
was  decreed,  that  he  should  pay  the  consideration  money,  with  interest, 
to  the  plaintiff,  for  the  use  of  the  ceitui  que  trusts^  or  convey  in  fee  the 
land  purchased  to  and  for  the  same  trusts.  Murray  v.  Finiiterf  2  J.  C. 
R.  155.  A  purchaser  being  chargeable  with  notice  of  a  suit  pending 
in  this  Court,  all  further  proceedings  towards  completing  the  purchase, 
or  paying  the  money,  are  fraudulent  and  void.  Heathy  v.  JFVnJey,  2  J. 
C  R.  158.  A  denial  of  notice  of  the  pendency  of  the  suit,  will  not 
avail,  if  the  defendant,  at  the  time,  knew  the  character  of  the  person 
of  whom  the  purchased  ;  that  he  was  trustee^  and  had  no  power  to 
sell.    DM. 

10.  Though,  in  a  bill  filed  against  a  trustee  of  lands,  for  an  account, 
and  a  conveyance  of  them  to  theces^ut  ^tie  trusty  the  description  of  the 
lands  is  general,  as  *^  divers  lands  in  Cosby*s  Manor j  in  the  patent  of 
S.,''  yet  it  is  enough  to  put  a  purchaser  of  a  lot  in  Cosby^s  Manor  on 
inquiry ;  and  being  chargeable  with  notice  of  the  pendency  of  the  suit, 
and  of  all  the  facts  in  the  bill,  it  is  good  notice  to  him  that  the  lot  pur- 
chased by  him  was  part  of  the  trust  estate  mentioned  in  the  bill. 
Green  v.  Slayter,  4  J.  C.  R  38. 

11.  A,  lis  pendens^  or  constructive  notice  of  a  suit  pending  against  a 
trusiUf  for  an  account,  8ec.,  will  not  prevent  the  payment  by  a  debtor 
of  a  bond  to  the  trustee,  or  his  assignee,  being  the  legal  owner  of  the 
kond,  there  being  no  receiver  appointed  by  the  Court.     Ibid. 

12.  A  purchaser  of  A.,  a  trustee,  is  not  chargeable  with  notice  of 
the  trust,  by  means  of  the  registry  of  a  deed  from  H.to  B.,  reciting 
that  A.  had  executed  a  declaration  of  the  trust.  Murray  v,  Ballou^ 
1  J.C.  R.  566.  If  a  purchaser  has  notice  of  the  trust,  at  the  time  of 
the  purchase,  he  himself  becomes  a  trustee,  notwithstanding  the  consi- 
deration paid  by  him.     Ibid. 

13.  A  purchaser  of  land  chargeable  with  constructive  notice  only, 
by  means  of  a  lis  pendens^  is  not  to  be  charged  with  costs,  there  being 
no  actual  fraud.     Ibid. 

14.  Whether  a  latent  equity  in  a  third  person,  will  defeat  a  bona  fide 
amgnee,  without  notice  of  his  right,  except  it  be  an  assignment  by  an 
execmtor,  which  carries  on  the  face  of  it  notice  of  his  fiduciary  charac- 
ter f     ^^uere.    Ibid. 

15.  A  purchaser  without  notice,  from  one  who  has  fraudulently  pur- 
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ehased,  is  not  aflTected  by  the  firaod.  Bumput  ¥.  Plainer^  1  J.  C» 
R.213.  Andaparcha^er  with  notice  to  himself,  from  one  who  •nrrha-' 
sed,  withoat  notice  of  the  fraud,  may  protect  himself,  nnder  the  first 
purchaser.  Ibid,     [And  see  tit.  Debtor  and  Creditor,  1.  St,  22,  23.] 

16.  quity  does  not  lend  its  aid  against  a  purchaser  for  a  valuable 
consideration,  without  notice.     Frost  v.  Beekmrnn^  1  J.  €•  R.  800. 

17.  Notice  of  an  incumbrance  stops  all  further  proceedings  towards 
the  completion  of  the  purchase  or  payment  of  the  money.     Ibid. 

18.  '  party  claiming  relief  in  equity,  as  a  bona  fide  purcbasei,  mutt 
positively  and  precisely  deny  all  notice,  though  it  is  not  charged.  Ibid* 
S.  P-  Murray  v.  Ballon,  1  J.  C.  R.  566.  S.  P.  Murray  v.  Fi  isier, 
3  J.  C.  R.  165.     S.  P.  Denning  y.  Smith,  3  J.  C.  R.  345. 

19.  Where  the  executors  of  a  deceased  Sheriff  were  authorised  by  a 
statute,  to  sell  property  under  execution,  and  a  Master  sold  land  under 
a  decre  in  favour  of  a  subsequent  mortgagee,  with  the  assent  of  tbe 
agent  of  the  executors,  with  a  mutual  understanding  that  the  sale  shonld 
be  valid,  and  the  execution  be  satisfied  out  of  the  proceeds  of  such 
sale,  and  that  was  made  known  to  tbe  purchasers  at  the  time ;  and 
the  agent  of  the  executors  afterwards  sold  the  land  to  persons  who 
knew  all  the  circumstances,  such  subsequent  sale  was  held  to  be  frau- 
dulent and  void.     Mason  v.  Sudam,  2  J.  C.  R.  172. 

20.  Though  a  purchaser  at  a  public  sale  be  chargeable  with  notice, 
yet  a  bona  fide  purchaser  under  him,  is  not  affected  by  his  notice* 
Demarest  v.  fVynkoop,  3  J.  C.  R.  147. 

21.  That  the  plaintiff  is  ^  bona  fide  purchaser,  without  notice,  is  not 
ground  for  a  bill  for  relief,  though  it  is  a  good  ground  of  defence  in 
equity.  Beekman  v.  Frost,  on  Appeal,  18  J.  R.  543.  S.  C.  3  J.  C. 
R.  371.     Jewett  v.  Palmer,  7  J.  C.  R.  65. 

22.  A  purchaser  for  a  valuable  consideration,  without  notice,  from 
a  voluntary  or  fraudulent  grantee,  will  be  preferred  to  a   subsequent 

f>urchaser  fur  a  valuable  consideration,  without  notice,  from  the  fraadii- 
ent  grantor.  Beekman  v.  Frost,  3  J.  C.  R.  371.  377.  The  fint 
purchaser  for  a  valuable  consideration,  without  notice,  (under  tbe  27 
EUz.  c.  4.  or  sess.  10.  c.  44.  s.  3.)  whether  from  the  fraudulent  graat^ 
or  or  grantee,  will  be  preferred.  Ibid.  S.  C.  on  Appeal,  18  J.  R.  543. 

23.  The  possession  of  a  tenant,  is  notice  to  a  purchaser  of  tbe  re* 
version  of  the  actual  interest  of  the  tenant,  and  the  purchaser  is  boand 
to  admit  every  claim  which  the  tenant  could  enforce  against  the  ven- 
dor.    Chesterman  v.  Gardner,  5  J.  C.  R.  29. 

24.  A  purchaser  nnder  persons  authorised  by  statute  to  sell,  it  pre* 
sumed  to  know  the  nature  and  extent  of  the  authority,  and  paffefaasn 
at  his  peril.     Denning  v.  Smith,  3  J.  C.  R.  344. 


\ 
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'^  65.  To  support  tiM  plea  of  a  bona  fide  purchase,  without  notice,  to 
as  to  entitle  the  party  to  relief  against  a  conveyance  alleged  to  be  frail* 
diitem,  the  party  must  not  only  aver  and  prove  that  he  had  no  notice 
t(  the  rights  of  the  other  party,  but  that  he  actually  paid  the  purchaee 
mamy  before  any  ench  notice.      it  is  not  sufficient,  that  he  has  merely 


]  secured  the  purchase  money.     Jewett  v.  Palmer,  7  J.  C.  R.  65. 


[See  tii.  DevItob  ani>  Crbditojel,  I.    Mortgage,  II.] 


WILL. 


h  Who  may  make  a  mU, 
II.  Construction  of  a  toUL 

III.  ReptU>lication* 

IV.  Revocation* 

I.  Who  may  make  a  wUl. 

1.  Extreme  old  age  does  not  disqualify  a  person  from  making  d 
will.  Van  Alst  v.  Hunter^  5  J.  C.  R.  158.  It  is  sufficient,  if  the  tes« 
lator  possesses  a  competent  understanding.     Ibid. 

3.  A  feme  covert  may  make  a  will  in  favour  of  her  husband,  in  ex- 
ecution of  a  power  reserved  to  her,  while  sole,  over  her  separate  estate* 
Bradish  v.  Oibbs,  3  J.  C.  R.  523.  [See  further,  as  to  the  power  of  a 
wife  over  her  separate  estate,  tit.  Husband  and  Wife,  III.] 


II.   Construction  of  a  wiU. 

3«  The  intention  of  a  testator  must  be  collected  from  the  will  itselH 
JUann  v.  JIfann,  on  Appeal,  14  J.  R.  1. 

4.  Parol  evidence  is  inadmissible  to  explain,  vary,  or  enlarge  the 
Fords  of  a  will,  except  in  the  case  of  a  latent  ambiguity,  or  to  rebut  a 
resulting  trust.  Ibid^  Where  the  testator  bequeathed  to  his  wife  ''  all 
the  rest,  residue,  and  remainder  of  the  moneys  belonging  to  his  estate, 
at  the  time  of  his  decease:"  Held,  that  the  word  ^^moneys^^^  must  be 
taken  in  its  ordinary  acceptation,  and  to  mean  only  cash^  and  not 
bonds,  mortgages,  or  chosa  in  action,  there  being  notliing  in  the  will 
to  show  that  the  testator  intended  to  use  the  word  in  that  extended 
sense.    BM.  &  C.    1.  J.  C.  R.  251. 
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5.  Nor  are  the  declarations  of  the  testator,  or  evidence  as  to  the 
state  of  his  property,  admissible,  to  show  a  different  intent.     Ibid. 

6.  A  will  is  to  be  so  construed,  that  all  tbe  parts  of  it  may  be  effectnal 
and  consistent ;  and  an  ambiguity  apparent  on  the  face  of  it,  cannot 
be  removed  by  parol  proof.    Ibid,  ^ 

7.  Where  a  false  or  inapplicable  description  is  annexed  to  a  sobject, 
which  is  certain  without  such  description,  it  is  to  be  rejected.     Ibid. 

8.  That  construction  will  be  most  favoured,  which  will  prevent  a 
total  failure  of  the  bequest,  if  specific ;  but  the  full  force  of  this  role 
does  not  apply  to  the  residuary  clause.     Ibid, 

9.  A  will  and  codicil  are  to  be  taken  together,  as  parts  of  one  and 
tbe  same  instrument.     fVesieott  v.  Cady,  5  J.  C.  R.  334. 

10.  The  introductory  part  of  a  will  has  some  effect  in  aiding  the 
construction  of  the  subsequent  bequests  or  devises ;  but  the  intention 
manifested  in  the  introductory  part,  is  not  alone  sufficient,  witboat  an 
actual  devise.  Earl  v.  Grtm,  1  J.  C.  R.  494.  But  if  it  is  apparent 
in  the  introductory  part,  that  the  testator  meant  to  dispose  of  the  whole 
of  bis  property  ;  and  the  expressions  in  the  residuary  clauses  may  in- 
clude the  whole,  they  may  be  taken  in  the  largest  sense,  in  older  to 
correspond  with  the  introductory  part.     Ibid. 

11.  The  words  of  a  will  are  to  be  construed  according  to  tbeir  na- 
tural sense,  unless  some  obvious  incongruity  would  arise  from  such  con- 
struction.    Roosevelt  v.  Thurman^  1  J.  C.  R.  220. 

12.  Where  a  testator  directed  bis  real  estate  to  be  sold  by  his  execu- 
tors, and  the  proceeds  to  be  put  out  at  interest,  on  good  security,  and 
the  interest  to  be  annually  paid,  in  equal  proportion,  to  A.,  B.  and  C, 
and  the  survivors  of  them,  without  limitation  of  time,  but  was  silent 
as  to  any  further  disposition  as  to  the  principal  or  residnom  of  his  real 
estate :  Htld^  that  this  was  a  bequest  of  the  principal  as  well  as  tbe 
interest ;  it  being  apparent  from  the  introductory  and  other  clauses  in 
the  will,  that  the  testator  did  not  intend  to  die  intestate,  in  that  respect. 
Earl  V.  Griiw,  1  J.  C.  R.  494. 

13.  S.,  being  about  to  sail  on  a  voyage  to  the  West  Indies,  where  be 
afterwards  died,  addressed  a  letter  to  M.,  containing  the  following 
clause :  "  A  thousand  accidents  might  occur  to  me,  which  might  de- 
prive my  sisters  of  that  protection  which  it  would  be  my  study  to  afford ; 
and,  in  that  event,  I  must  beg  that  you  will  attend  to  putting  tbem  in  pot- 
session  of  two  thirds  of  what  I  maybe  worth,  appropriatingooe  thiid  to 
Miss  C.  and  her  child,  in  any  manner  that  may  appear  most  proper  r^ 
Held,  that  this  was  a  valid  will ;  especially,  after  it  had  been  proved, 
as  the  last  will  of  S.,  before  the  Surrogate^  and  administration  granted 
with  the  will  annexed ;  and  that  C  and  her  son  were  each  entitled  to 
a  moiety  of  one  third  of  the  persona]  estate  of  the  testator,  in  tbe  bands 
of  the  administrator.    Morell  v.  Dickey^  1  J.  C.  R.  153. 


GJBNERAL  INDEX.— ^f2l«  373 

14«  Plate  used  in  the  family,  passes  under  a  devise  or  coovejf  ance  of 
**  homebold  goods  and  farmtore.''  Bnnn  y.  Winihrop^  1  J.C.  R.  S29« 

15.  Wliere  tlie  will  of  the  testator  is  so  ambigooasly  expressed  as  to 
render  ft  proper  for  the  execotor  to  take  the  direction  of  the  Coort,  the 
coets  of  the  suit  will  be  ordered  to  be  paid  oat  of  the  fund  in  contro* 
versy.    Bogere  t.  iZdas,  4  J.  C.  R.  606. 


III.  RepiMieaHon. 

16.  A  codicil  with  three  competent  witnesses,  being  executed  with 
all  tbesolemnides  required  by  the  statute,  may  be  a  republication  of  a 
will,  so  as  to  give  effect  to  a  devise  otherwise  v6id,  on  account  of  the 
devisee  bemg  a  witness  to  the  original  will.  Mobtn  v.  Whiie^  6  J.  C. 
R.S76. 


IV,  Revocixtiim. 

17.  Subsequent  marriage  and  birth  of  a  child  are  an  implied  revo- 
cation of  awill,  either  of  real  or  personal  estate.  Bru$h  v.  WWeim^ 
4  J.  C.  R.  506.  But  such  presumptive  revocation  may  be  rebutted  by 
circumstances.  Ibid^  It  ieenu^  that  a  subsequent  marriage,  or  sub- 
aequent  birth  of  a  child  alone,  will  not  amount  to  an  implied  revoca- 
tion. Ibid.  Implied  revocations  of  wills  are  not  within  the  statute  of 
frauds.    Ibid. 

18.^  A  will  dul^  executed,  but  revoked  by  a  subsequent  marriage 
and  birth  of  a  child,  cannot  be  connected  with  a  subsequent  will  not 
executed  with  the  requisite  solemnities  to  pass  real  estate,  so  as  to  con- 
stitute a  valid  will ;  but  the  estate  descends  to  the  heir.     Ibid. 

19.  A  conveyance,  by  a  testator,  of  land  devised  by  him,  is 
a  revocation  of  his  will  pro  tanto.  Minuse  v.  Cox^  5  J.  C.  R. 
441.  Livingston  v.  Livingston^  3  J.  C.  R.  148.  As  where  a 
testator  conveyed  his  share  of  the  real  estate  under  the  will  of 
his  deceased  father  (and  which  made  part  of  the  testator's  real 
estate  devised  to  his  children)  to  trustees,  for  the  payment  of 
the  debts  of  his  father :  J9eU,  that  the  subsequent  conveyance  being 
nerely  fqr  the  payment  of  debu,  was  a  revocation  only  as  to  that  par- 
tifi«l«r  purpose;  and  the  trust  as  to  the  residue  was  for  the  devuees, 
and  not  fiiff  the  hetrt  of  the  testator.  Livingston  v.  Livingstany  3  J. 
C.  a  148. 

2.  So,  when  an  esute  specially  devised,  is  sold  by  the  testator,  by  an 
executory  contract,  it  is  a  revocation  of  the  devise  in  equity ',  for  the 
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•state,  at  the  time  of  the  contract  of  sale,  is  considered  as  in  the  vendee. 
Walton  V.  Walton^  7  J.  C.  R.  258.  And  where  the  contract  is  for 
a  part  of  the  land  devised,  it  is  a  revocation  pro  tatUo^  in  equity,  though 
not  at  law.  Ibidm  And  ibis,  though  the  contract  of  sale  be  re- 
scinded by  the  purchaser,  and  the  testator  is  thereby  restored  to  his 
former  title  and  estate,  and  died  seized  of  the  same  land.     Ibid. 

2-1 .  It  ieems^  that  if  a  testator  conveys  the  estate  devised,  though 
he  takes  it  back  by  the  same  instrument  or  otherwise,  it  is  a  revoca* 
tioo  of  the  w  ill,  at  law  and  in  equity,  though  he  did  not  intend  to  revoke 
it.    Ibid. 

22.  But  a  mortgage  or  charge  by  the  testator,  for  the  payment  of 
debts,  is  not  a  revocation,  beyond  the  special  purpose  of  it.     Ibid, 

23.  A  conveyance  inoperative  for  the  want  of  completion,  .or  by 
the  incapacity  of  the  graiitee,  may  amount  to  a  revocatioUi  if  it  shows 
the  intention  of  the  testator  to  revoke  his  will.     Ibid. 

24.  A  devise  once  revoked,  expressly  or  by  implication,  canDOt  be 
restored  without  a  republication  of  the  will.     Ibid. 

Su  tit.  Devise.  Husband  and  Wife,  III. 


SUPPLEMENT. 


[AGREEMENT,  IV.] 


[(b.)  Mistake  or  ignoranu  of  the  lato."] 

Ignorance  of  the  law,  with  a  full  knowledge  of  the  facts,  cannoc, 
generally,  be  set  up  as  a  defence ;  nor  will  it  protect  a  party  from  the 
operation  of  the  rule  in  equity,  when  the  circumstances  woqM  other- 
wise create  an  equitable  bar  to  a  legal  title. .  Starrs  v.  Barker.  6  J. 
C.R.  166. 
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[APPEAL.] 


[L  When  an  appeal  lies.'] 

7.  It  geems,  that  an  appeal  will  not  lie  for  costs  merely,    Eastbum 
v.Kr*,2J.C.  R.317. 


[DEBTOR  AND  CREDITOR.] 

[IV.  Insolvent  debtors."] 

82.  A  re-assignment  to  the  insolvent,  by  his  assignees,  of  all  the 
residuary  interest  in  his  estate,  made  without  the  assent  of  all  the  cre- 
ditors having  an  interest  in  the  estate  assigned,  is  a  breach  of  trust, 
and  void.     Movan  v.  Hays^  1  J.  C.  R.  339. 

83.  A  creditor  who  has  the  body  of  his  debtor  in  execution,  cannot 
be  a  petitioning  creditor  under  the  act,  nor  is  he  entitled  to  apply  to  a 
Judge  for  an  assignment  under  the  ninth  section  of  the  act,  (sess.  36. 
ch.  98.  1  N.  R.  L.  460.  464.)     Beatty  v.  Beatty^  2  J.  C-  R.  430. 


V.  Debtors  absent  or  absconding. 

A  creditor  residing  abroad  may  institute  proceedings  here,  under 
the  act  for  giving  relief  against  absent  and  absconding  debtors,  (sess« 
24.  ch.  49. 1  N.  R.  L.  157.)     Bobbins  v.  Cooper,  6  J.  C.  R.  186. 

A  joint  creditor  may  institute  proceedings  under  the  act  against  the 
separate  property  and  effects  of  an  absconding  partner,  though  the 
other  partner  resides  here,  and  might  be  arrested :  but  the  separate 
property  only  of  the  absent  or  absconding  partner  can  be  taken  under 
the  attachment ;  for  the  creditor  has  a  right  only  to  the  absconding 
debtor's  proportion  of  the  surplus  remaining  after  payment  of  all  the 
partnership  debts.    Ibid. 
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[EVIDENCE.] 

Where  letters  of  administration  nnder  the  $eol  of  the  Court  of  Pro- 
bates are  produced,  Chancery  will  deem  them  valid,  wilhoot  lookiot; 
beyond  them.     Westcott  v.  Caiy^  5  J.  C.  R.  334. 

The  decision  of  a  Conrt  of  law,  on  a  tommary  applicatioa  to  its 
equity,  is  not  such  a  rti judicata^  as  will  conclude  the  Conrt  of  Qnn* 
eery  from  any  inquiry  into  the  case.  Arden  v.  Pattenon^  5  J.  C. 
R.44. 

See  iNJUNCTiotr,  III.  36. 


[FOREIGN  LAW&] 

Foreign  laws  may  be  proved  by  wknesses,  as  nmlters  of  Act* 
Brush  V.  mikins,  4  J.  C  R.  520. 


GIFT. 

A  gift  for  life,  of  a  chattel,  is  a  gift  of  the  nsnfmct  only,  except  as 
to  such  articles,  the  use  of  which  consists  in  the  consumption.  Grt7- 
lespie  V.  Miller^  5  J.  C.  R.  21.     5ee  tit.  Devise,  II.  13. 


[HUSBAND  AND  WIPE.] 

ni.  IV^e^s  power  aver  her  sqforateutate. 

56.  A  will  made  by  a  feme  covert,  in  execution  of  a  power  cootain- 
ed  in  an  ante-nuptial  contract,  still  retains  dl  the  promrties  of  a  will, 
and  is  revocable  at  the  pleasure  of  the  wife.    Brudish  v.  CKUt,  3  J. 
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C,  B.  $36.  Tboogb  tbe  will  does  not  refer  to  the  antenuptial  ooo* 
trac^  yet  it  is  a  good  execution  of  the  power,  if  it  can  ha?e  no  openir 
lioB  without  tbe  power.  Ibid.  The  heir  at  law  will  be  decreed  to 
convey  tbe  legal  estate  to  the  devisee.    Ibid. 


[LACHES,  LENGTH  OF  TIME,  AND  POSSESSION.] 

L  Whether  a  yearly  quit  rent  of  ten  shillings,  in  lieu  of  all  other 
rents,  &c»  reserved  on  a  grant  or  lease  in  fee  of  a  farm,  which  had 
oot  been  demanded  for  above  sixty  years,  will  not  be  presumed  to 
have  become  extinguished  by  lapse  of  time.  Ten  Broeck  v.  lAving* 
sion,  1  J.  C.  R.  357.  363. 


[LOAN  OFFICERS.] 

6.  The  loan  officers  are  bound  to  pursue  tbe  directions  of  the  sta* 
fute  strictly.  If,  therefore,  there  be  a  defect  in  the  advertisement,  in 
describing  the  quantity  and  situation  of  the  land,  the  sale  is  irregular 
and  void  ;  and  the  purchaser  under  such  sale,  was  decreed  to  release 
all  his  title  to  the  owners  of  the  equity  of  redemption ;  and  a  note 
given  by  him  to  the  loan  officers,  for  the  surplus  money,  was  ordered 
to  be  delivered  up  and  cancelled  ;  but  the  defendant,  being  an  innocent 
and  bona  Jide  purchaser,  was  not  subjected  to  the  payment  of  costs* 
Sherman  v.  Dodge,  6  J.  C.  R.  107. 

7.  Where  a  mortgage,  tajien  by  two  loan  office  commissioners  of 
Essex  county,  had  become  forfeited,  and  the  land  regularly  sold,  pur- 
suant to  the  act,  except  that  one  of  the  commissioners  was  not 
present  when  the  order  for  the  advertisement  of  sale  was  made,  nor  at 
the  time  of  sale  :  He/d,  that  the  assent  of  the  absent  commissioner  was 
to  be  presumed,  as  no  dissent  was  expressed  by  him,  afterwards,  and 
he  joined  in  the  deed  to  the  purchaser }  and  though  it  is  the  duty  of 
both  of  the  commissioners  to  be  present  at  the  sale,  yet  the  absence  oC 
one  of  them,  from  necessity  or  just  cause,  which  was  to  be  presumed,  in 
this  case,  would  not  affect  the  validity  of  a  sale,  otherwise  regular  and 
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fair ;  and,  thoagh  the  commissioners  neglected  to  make  all  the  proper 
minutes  or  entries  in  a  book  of  their  proceedings,  according  to  the  di- 
rections of  the  act,  yet  an  omission  on  their  part,  in  this  respect,  will  not 
vitiate  or  defeat  the  sale  itself,  as  against  a  bona  fide  parchaser.  King 
y.  Stow,  6  J.  C.  R.  233. 

8.  Where  the  advertisement  of  sale  was  affixed  up  by  the  commis- 
sioners, at  the  Coart  House,  and  two  public  taverns  in  the  village  of 
E*f  being  the  three  most  public  places  in  that  village,  which  is  the 
place  of  the  greatest  public  resort  in  the  county :  HeU,  that  this  was 
sufficient,  as  the  act  did  not  expressly  require  that  the  advertisements 
should  be  put  up  in  three  distinct  villages  or  towns ;  and  the  practice 
of  the  commissioners  of  Essex  had  been  uniformly  otherwise.  Ibid. 
But  admitting  that  the  commissioners  erred  in  their  construction  of  the 
act,  in  this  respect ;  yet  a  mere  error  of  judgment,  where  there  was  no 
fraud,  or  pretence  for  imputing  fraud,  will  not  vitiate  a  sale  as  against  a 
bona  fide  purchaser,  without  notice  of  any  irregularity  or  omission  on 
the  part  of  the  commissioners.    Ibid. 


[PRACTICE,  v.] 


[Amending  and  dismissing  the  bill!] 

41.  A  seeond  amendment  of  a  bill  was  refused,  afler  an  answer  by 
one  defendant,  and  a  plea  by  another,  who  was  a  surety,  and  the  plea 
allowed,  and  the  bill  as  to  him  dismissed,  and  a  motion  for  a  re-hearing 
granted,  after  eighteen  months  had  elapsed  since  the  first  amendment, 
and  no  new  evidence  since  acquired  ;  and  the  «6conJ  amendment  being 
substantially  the  same  as  the  first,  though  more  directly  charging  the 
defendants  with  fraud.     Kirby  v.  Thompson^  6  J.  C.  R.  79, 

42.  An  injunction  bill,  sworn  to,  was  allowed  to  be  amended  after 
the  answer  had  been  excepted  to  as  insufiicient,  by  inserting  additional 
charges  and  statements,  without  prejudice  to  the  injunction,  and  with- 
out costs,  as  of  course ;  but  not  by  striking  out  or  altering  any  part  of 
the  bill,  without  due  notice  of  the  motion,  accompanied  by  an  affidavit. 
Stating  the  precise  amendments  asked  for.  Rtnwick  v.  Wilson^  6  J. 
C.  R.  81. 
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[PRACTICE,  XIL] 

\^Reference  to  a  Mc^ster.'] 

No  exception  can  be  taken  to  a  Master's  report,  unless  the  objec- 
tion was  made  to  him,  previous  to  signing  the  report,  Methodut 
Episcopal  Church  v.  Jaquesy  3  J.  C.  R.  78. 


[PRINCIPAL  AND  AGENT,  I,] 

A  factor  cannot  pledge  the  goods  of  his  principal,  though  the  credi- 
tor has  no  notice  of  his  being  a  factor.  Rodriguez  v.  H^ernafij  S  J. 
C.  R.  417. 

iSee  iit.  Pbomissory  Note,  5. 


RELEASE. 

Where  two  or  more  persons  are  bound  jointly  and  severally,  in  one 
bond  ot  obligation,  though  a  release  of  one  obligor  entirely  discharges 
the  rest  at  law,  it  does  not  do  so  strictly  in  equity  }  for  equity  will  not 
extend  the  operation  of  the  release  beyond  the  clear  intention  of  the 
parties,  and  the  justice  of  the  case  ;  but  will  construe  it  to  relate  to  the 

Erticular  matter  intended  to  be  released.     Kirby  v.  Taylor,  6  J.  C. 
242. 
See  iii.  Guardian  and  Ward,  III. 


SUPREME  COURT. 

The  review  and  correction  of  all  errors,  mistakes,  and  abuses,  in  the 
exercise  of  the  powers  of  inferior  jurisdictions,  and  in  the  official  acts  of 
public  officers,  belongs  exclusively  to  the  Supreme  Court.  Mooere  v. 
Smeileyy6  3.C.  R.28. 
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[VENDOR  AND  PURCHASER,  m.] 

If  a  person  who  has  contracted  to  sell  land,  refiises  to  perform  hb 
coatraGt,  and  sells  the  land  to  a  third  person,  for  a  vahiable  considerm- 
doo,  Boch  parchaser,  having  notice  of  the  equitable  title  of  the  vendee 
under  the  contract,  may  be  compelled  to  convey  the  land  to  hia. 
Champion  v.  Brwn^  6  J.  C.  R.  398.  403. 

See  tit.  Agkeement,  IL 
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APPENDIX. 

SKETCH  OF  THE  LIFE  AND  CHARACTER 

OF 

JOHN  WELLS,  ESQUIRE. 


The  Reporter  is  persuaded,  that  while  he  yields  to  the  impulse 
of  bis  own  feelings,  be  shall  gratify  those  of  tbe  Bar,  by  anuex- 
ing  to  this  concluding  volume  of  his  Reports,  a  brief  notice  of 
the  life  and  character  of  one  of  its  most  distinguished  members, 
whose  sudden  death  has  filled  every  bosom  with  sorrow  and  re- 
gret. It  seems  to  him  no  unsuitable  place  for  preserving,  in  a 
more  durable  form,  some  memorial  of  an  illustrious  advocate, 
who,  for  so  many  years,  delighted  afid  instructed  the  Bar,  and 
(he  ventures  to  add)  the  Bench,  by  his  eloquence  and  learning. 
It  is  too  often  the  fate  of  tbe  advocate  of  private  causes,  who 
does  not  engage  in  political  affairs,  or  in  those  public  transac- 
tions which  are  blended  with  the  history  of  his  country,  when  his 
voice  is  no  longer  heard,  and  his  lips  are  closed  in  the  silence  of 
the  grave,  to  be  soon  forgotten.  His  professional  services  may 
have  gained  him  the  esteem  and  gratitude  of  numerous  clients ; 
bis  eloquence  excited  the  admiration  and  applause  of  crowded 
courts^  his  virtues  and  accomplishments  rendered  him  the  delight 
and  ornament  of  the  social  circle ;  but  left  to  mere  recollection, 
the  most  powerful  impressions  of  human  excellence  gradually 
fade  from  remembrance.  Any  attempt,  therefore,  however 
slight  or  imperfect,  to  prolong,  if  not  perpetuate,  the  memory  of 
those  who  have  merited  and  attained  the  highest  honours  of  their 
profession,  may  justly  claim  indulgence  and  favour. 

The  grandfather  of  Afr.  WeUs^  with  his  family  and  a  small 
band  of  colonists,  emigrated  from  Ireland^  and  settled  in  that 
part  of  this  state,  then  a  wilderness,  in  which  the  pleasant  and 
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flonrisbiDg  village  of  Cherry  VaUey,  in  the  eoanty  of  06^#, 
DOW  sunds.  He  was  a  magistrate  highly  beloved  and  respected 
ID  the  infant  settlement.  It  is  not  certainly  known  whether  JIo- 
berif  the  father  of  Mr.  Wdk,  was  bom  in  this  state,  or  came 
with  the  rt^st  of  the  family  from  Ireland.  He  owned  and 
cultivated  a  farm  in  the  village,  and  his  family  consisted  of 
four  sons,  Samuel^  John^  Robert^eind  William^  a  daughter  named 
Eleanor^  an  unmarried  brother,  and  a  maiden  sister.  John,  the 
second  son,  was  born  in  1769  or  1770. 

In  1778,  the  Indians,  joined  with  loyalists  and  others  disaf* 
fected  to  the  cause  of  the  revolution,  menaced  with  hostilitiea 
the  frontiers  of  Pennty/vaAui  and  Aeti^- Fori;  and,  about  the 
first  of  July,  in  that  year,  under  the  command  of  the  notorioos 
John  Bnilerj  fell  upon  the  settlements  of  Wyamngt  and  exter- 
minated the  inhabitants.  The  father  of  Mr.  ffdb,  justly  qn 
prehensive  for  the  safety  of  his  family,  removed  with  them  to 
Schenectady ;  but  his  fears  having  subsided,  they  returned  ia 
the  autumn  to  their  home,  leaving  John  at  school,  under  the 
care  of  his  aunt,  Mrs.  Eleanor  WiUon^  to  whom  he  was  greatly 
attached,  and  from  whom  he  was  so  reluctant  to  be  separated, 
that  his  father  was  comjpelled  to  yield  to  his  entreaties  to  remain 
with  her.  On  the  1 1  tb  of  November^  1 778,  Brandt^  a  ceMirated 
Indian  of  the  half  breed,  whose  head  quarters  were  on  the  CJao- 
diUa'j  uniting  with  some  of  the  ButUn  and  their  party,  entered 
the  settlement  of  Cherry  Valley  by  surprise,  and  the  lamily  of 
Mr.  fVelli  were  among  the  first  victims  of  their  merciless  rage. 
Their  dwelling  was  consumed  by  fire,  and  the  whole  settle- 
ment, like  that  at  fVyomng,  was  entirely  destroyed,  wiih  cir- 
cumstances of  cruelty  unheard  of  before  in  the  annals  of  In- 
dian warfare.  Young  fVells  might,  almost,  have  said,  in  the 
words  of  an  admired  poet,  who  has  laid  the  scene  of  au  inte» 
resting  tale  in  Wyoming: 

<^  Accursed  Brakdt  !  be  leA  of  all  my  tribe, 

JVur  man,  nor  child,  northing  of  living  birth  ; 

j^o !  not  the  dog,  that  watched  my  houBeboM  hearth^ 

Ktcaped  tt.«t  night  of  blood,  upon  our  plaius  ! 

All  perished :  1  alone  am  left  on  earth  ! 

To  whom,  nor  relative,  nor  blood  remains, 

N« !  not  a  kindred  drop  that  runs  in  human  vein-c-."'* 
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Though  of  too  tender  an  age  to  feel,  in  all  its  extent,  the 
heart-rending  misery  of  so  overwhelming  a  calamity^  it  firoie 
his  young  blood  with  horror,  and  made  an  impression  never 
efiaced  from  his  mind.  The  sight  of  an  Indian  ever  after  pro- 
duced a  momentary  shudder,  and  excited  a  feeling  of  extreme 
aversion.  He  remained,  several  years  after  this  event,  atschod 
at  Schenectady^  under  the  care  of  his  aunt  fVUtany  until  she  ie» 
moved  with  her  husband  to  Lang  Island.  He  was  placed,  not 
long  after,  at  a  respectable  grammar  school  at  J^ewarkf  in  JVeir* 
Jertey,  under  the  direction  of  the  Rev.  Dr.  M^fFharter.  Hav* 
ing  finished  the  usual  preparatory  studies,  he  entered  the  col- 
lege at  Princeton^  and  was  admitted  to  the  degree  of  Baclielor 
of  Arts  in  1788,  and,  afterwards,  to  that  of  Master. 

The  moment  of  a  young  man's  leaving  college,  is,  perhaps^ 
the  most  critical  in  his  life  \  '*  the  world  is  all  before  him,  where 
to  choose,"  and  unless  Providence  be  his  guide,  he  too  oAeo 
wanders  into  the  path  that  leads  to  disappointment  and  ruin* 
The  profession  of  the  law  was  chosen  by  Mr.  WeU$^  either  by 
the  advice  of  friends,  or  the  suggestions  of  his  own  judgment,  as 
most  likely,  in  the  existing  state  of  the  country,  to  lead  to  for* 
tune  and  renown.  Having  decided  on  the  interesting  question 
as  to  his  future  course  of  life,  he  appears  to  have  lost  no  time  in 
taking  the  proper  steps  to  qualify  himself  to  discharge,  with  abi* 
lity  and  reputation,  the  duties  of  the  profession  he  had  assumed* 
He  commenced  the  study  of  the  law  with  a  gentleman  highly 
respected  for  his  talents,  and  who,  though  not  of  many  years 
standing  at  the  bar,  was  distinguished  for  his  legal  attainments, 
and  disposed,  from  his  fondness  for  juridical  studies,  to  inspire  a 
young  man  with  a  love  of  the  law,  not  merely  as  an  honourable 
and  lucrative  pursuit,  but  as  a  liberal  science. 

Mr.  fVelU  was  admitted  as  an  attorney  of  the  Supreme  Coort 
in  August i  1792,  and  to  the  degree  of  counsellor,  on  the  8tfa  of 
Jtfay,  1795.  The  first  seaU  at  the  J^evhYork  Bar  were,  at  that 
time,  occupied  by  men  among  the  most  distinguished  for  g^iius, 
eloquence  and  learning.  Some  of  them,  at  their  country's  call^ 
had  left  their  studies  to  join  the  army  of  the  revolution,  and  re^ 
turning  triumphant  from  that  glorious  struggle,  appeared  in  the 
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fernm  wtib  claims  to  pablic  favour  and  patronage,  fimsded 
not  OD  their  talentB  merely,  bat  oo  services  rendered  to  their 
country  in  the  boor  of  her  utmost  need.  A  youth,  standing 
alone,  without  family  or  connexions,  unknown  to  the  world,  and 
with  no  adventitious  claim  to  its  notice,  might  be  excused  for  not 
indulging  any  sanguine  hope  of  successful  competition  with 
such  asen,  in  full  possession  of  the  'vantage  ground  of  the  pro* 
feasion.  He  could  not  fail  to  derive  instruction  and  improvement 
from  the  contemplation  of  those  illustrious  models  of  eloquence, 
attracting  the  gase  of  admiring  crowds  listening  to  the  trials  of 
forensic  skill,  and  witnessing  the  animated  struggle  of  such 
migh^  combatants  for  victory.  But  he  might  well  despair  of 
drawing  the  attention  of  the  public  to  himself,  or  of  being  enlist- 
ed, as  an  auxiliary  under  those  favourite  leaders,  and,  like  many 
others,  might  have  reoiained  unnoticed  in  the  outer  row  of  the 
profession,  had  not  an  incident  happily  occurred,  some  years  a& 
terwards,  to  draw  biro  from  obscurity* 

During  the  long  interval  between  his  admission  to  the  rank 
of  counsel,  and  the  first  trial  of  his  ability  as  an  advocate,  it 
must  not  be  supposed  that  his  mind  remained  in  listless  inactivity, 
or  that  his  days  were  wasted  in  pleasure  and  dissipation.  On 
the  contrary,  he  was  silently  invigorating  his  powers  by  study 
and  It  /leeuon ;  by  reading  the  choicest  productions  of  ancient 
and  modern  literature,  by  storing  his  memory  with  the  soundest 
principles  of  jurisprudence,  derived  from  the  diligent  and  re- 
peated perusal  of  the  best  and  roost  celebrated  writers  on  osu- 
nicipal  and  public  law.  In  this  solitude,  to  borrow  an  image 
from  a  great  poet,  he  suffered  his  wings  to  grow,  that  he  might 
take  a  bolder  and  a  loftier  flight ;  and,  accordingly,  we  find, 
that  from  the  moment  when  he  may  be  said  to  have  actually 
coqamenced  his  course  at  the  bar,  he  rapidly  rose  to  the  summit 
of  hb  profession.  It  would  be  interesting  to  observe  the  secret 
operations  of  such  a  mind,  conscious  of  its  powers,  eager  for 
their  trial,  but  anxious  for  the  result ;  forming  to  itself  an  ideal 
standard  of  excellence  to  which  all  its  wishes  are  directed ; 
fixing  its  ardent  gaze  on  the  glories  which  surround  the  eminence 
to  which  it  aspires ;  trembling  with  desire,  chilled  with  appre- 
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heoMonSi  and  often  sinking  with  the  dread  of  that  first  encotin*' 
ter,  on  the  soccess  of  which  bsmg  all  the  hopes  of  future  pros* 
perity.  Such  are  often  the  mental  agonies  of  the  finesi  fg^ 
nius,  and  the  noblest  intellect  WelU^  though  destitute  of  pfo^ 
perty  or  business,  did  not  absolutely  despair  of  the  future,  since, 
in  1796,  he  married  a  lady  (a)  without  fortune,  but  possessed  .of 
great  personal  attractions.  No  man  was  better  fitted  to  ^ei^oy 
all  the  felicity  which  could  flow  from  such  a  ccmnexjoD.  His 
pleasures  were  domestic  and  pure.  In  the  bosom  of  his  family,  ^ 
and  in  the  circle  of  a  few  select  friends,  the  best  affections  of 
his  nature  were  called  forth,  and  the  feelings  of  a  watm  and  ge> 
neroQS  heart  gratified. 

He  was  a  member  of  a  literary  club  composed  of  gentltmen 
of  different  professions  and  parties,  who  met  weekly  at'  each 
other's  houses,  and  he  contributed  many  literary  essays  and*  cri- 
ticisms for  the  periodical  works  and  papers  of  the  day,  written 
with  great  perspicuity  and  elegance.  He,  also,  wrolie  political 
essays,  and  communications  for  the  editor  of  the  leading  federal 
gaiette ;  and  though  he  was  sometimes  severe  in  his  stricliires 
on  pnblic  measures,  his  language  was  always  decorous,  and 
suited  to  his  character.  Some  of  these  writings  attracted  the 
notice  of  General  Hamilton^  then  at  the  head  of  the  federal 
party  in  this  state,  who  sought  his  acquaintance,  and  ever  after 
manifested  the  greatest  regard  towards  him.  Mr.  fFelU  edited 
an  octavo  edition  of  the  principal  political  essays  of  that  gentle- 
man, and,  in  the  preface,  first  designated  the  different  writers  of 
the  "Federalist.'' 

All  act  of  the  legislature  was  passed,  in  1797,  at  the  recom- 
mendation of  Governor  Jay,  to  remedy  some  of  the  evils  arising 
firom  the  jurisdiction  of  Assistant  Justices  in  the  city  of  Aew- 
Yorkf  who  had  power  to  try  and  determine  personal  actions 
where  the  sum  demanded  did  not  exceed  twenty-five  dollars. 
At  that  time,  each  Justice  held  a  Court,  for  the  purpose,  at  his 
own  house,  and  as  few   or  none  of  them  possessed  any  know- 

(«)  Mi«  Lftvrence,  daughter  of  Mr.  Thomas  Lawrence,  of  Newton*  Long- 
laland;  a  ladj  of  most  amiable  ditposition,  and  engaging  manners,  b^  whom  he 
had  a  ton,  and  t\ro  daughters,  now  living. 
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bdge  of  law,  coropiainU  were  general  and  loud  against  these 
ioferior  tribaaals  dispersed  o?er  the  city.  By  the  act  of  1797, 
the  powers  of  these  single  magistrates  were  concentrated  in  a 
(Umrt  of  Jiutieu  of  the  Peaces  directed  to  be  held  every  day, 
eicept  Sundays,  in  the  city  hall,  the  members  sitting  by  ro- 
tatioiii  two  in  each  week.  The  persons  commissioned  by 
Governor  /oy,  who  felt  and  expressed  much  concern  for  the 
sticceis  of  this  attempt  to  promote  the  pure  and  impartial  ad* 
ouoittration  of  justice  in  the  city,  were  young  lawyers  of  edu- 
cation and  character ;  and  among  others,  Mr.  WeUt  was  ap- 
pcnnfed*  Though  apprehensive,  that  the  exercise  of  any  office 
might  diminish  the  chance  of  professional  employment,  yet,  as 
the  emoluments,  to  a  person  of  his  scanty  resources,  were  consi- 
derable, and  he  was  associated  with  professional  frioids  whom 
ht  esteemed  and  respected,  he  accepted  the  appointment,  and 
contianed  to  discbarge  its  duties  with  ability  and  reputation, 
ualil,  oo  a  change  of  the  administration  of  the  government,  in 
1801,  he,  and  the  other  members  of  the  Court,  were  displaoed. 
Though  he  could  not  but  contemn  the  selfish  policy  and  vindic- 
live  spirit  to  which  he  was  a  victim,  he  always  expressed  his 
satis&ction  that  he  was  not  excepted  from  the  general  proscrip^ 
tioo,  since  it  removed  him  from  a  situation  in  which  the  feelings 
of  generous  ambition  would  have  been  gradually  extuiguislied, 
and  all  hope  of  professional  distinction  finally  efiaced. 

In  1708,  public  resentment  was  roused  to  the  highest  pitch 
against  the  rulbg  powers  of  France^  tor  their  contemptuous 
treatment  of  our  national  envoys,  and  their  perfidious  conduct 
towards  the  government  of  the  United  States.  The  young  men 
of  the  city  of  JVeio- ForA,  at  the  prospect  of  a  war  menaced  by 
France,  associated  together,  and  pledged  themselves  to  be  ready, 
at  a  moment's  warning,  to  march  in  defence  of  their  country. 
They  formed  volunteer  companies  of  militia,  by  one  of  which  Mr. 
WdU  was  elected  commander ;  and  his  activity  and  energy  in  pre- 
paring his  company  for  action,  excited  their  warmest  attachment 
and  respect.  He  was  chosen  their  orator  for  the  celebration  of 
.  the  anniversary  of  American  independence.  «His  address  on 
the  occasion  glowing  with  patriotic  ardour,  and  the  most  gene- 
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fOQfl  devotion,  delivered  in  langnage  bold  and  animating  in  the 
bigbett  degree,  and  in  tones  powerfol  and  spirit-stirring,  made 
the  deepest  impression,  and  was  received  with  the  most  raptn- 
roos  applause.  This  display  of  oratorical  powers  surprised  even 
bis  most  indmate  friends,  who  were  satisfied,  that  if  called  into 
exercise  at  the  bar,  they  could  not  fail  of  complete  success. 
Bat  his  voice  was  still  unheard  in  our  courts.  He  possessed 
too  much  self*respect  to  seek  employment  by  means  often  re- 
sorted to  by  men  of  inferior  minds.  He  had  none  of  that 
noisy  loquacity  which  sometimes  passes  for  eloquence ;  nor  that 
bustling  activity  which  is  often  supposed  to  indicate  a  capacity 
for  business.  He  disdained  the  little  arts  by  which  popularity 
and  patronage  are  frequently  sought  and  obtained.  He  made 
no  professions ;  he  asserted  no  pretensions  of  superior  merit  in 
himself,  nor  detracted  from  the  merit  of  others.  But  this  alone 
does  not  sufficiently  account  for  the  seeming  neglect  of  the  pub- 
lic towards  a  person  of  so  much  capacity,  intelligence  and  vir- 
tue. He  wanted  that  opportunity  that  must  be  sometimes 
sought,  or  is  never  found,  but  which  often  comes  by  accident,  to 
bring  into  activity  all  the  latent  energies  of  the  mind.  Had 
be  settled  in  one  of  the  distant  counties,  it  is  probable  that  be 
would  have  been  sooner  distinguished  at  the  bar ;  or,  he  might, 
like  many  others  of  the  profession,  have  been  elected  a  member 
of  the  legislature,  and  having  once  risen  into  public  notice,  been 
carried  by  the  gale  of  popular  favour,  to  the  highest  political 


In  1804,  at  a  time  when  party  spirit  raged  with  great  violence, 
Mr.  fVeUs  was  engaged  by  the  editor  of  a  newspaper,  directly 
opposed  to  him  in  politics,  to  defend  him  in  an  action  for  a  libel 
brought  by  an  officer  of  the  government,  and  a  federalist.  He 
expressed  to  a  friend,  who  first  menuoned  to  him  the  wish  of  the 
defendant  to  obtain  his  professional  services,  a  decided  repugnance 
to  appear  in  the  cause,  and  it  was  not  without  great  difficulty 
that  be  was  persuaded  to  undertake  its  defence.  Though  he  did 
not  gain  a  verdict,  he  acquitted  himself  to  the  entire  sadsfaction 
of  hi»  cKent,  who,  in  the  next  day's  gasette,  was  warm  in  praise 
df  the  seal  and  ability  displayed  by  his  eonnsel,  who  had  sur-' 

Vot.  Vn.  ^  92 
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pris^  and  delighted  the  audiesce  that  fitted  the  coart*rooin,  hy 
his  ingenaity  and  eloquence.  The  federal  editora  were  not  lets 
liberal  in  their  applause.  His  fame  was  soon  spread  abroad, 
and  the  public  attention  being  once  strongly  fixed  opon  hian,  as 
a  most  able  and  eloquent  advocate,  it  was  not  long  before  be  waa 
surrounded  with  clients. 

He  had  great  capacity  for  business,  and  being  stiinalatad  by 
the  prospect  of  immediate  success,  be  bestowed  upon  the  affairs 
ifitrusted  to  htm,  the  roost  undivided  attention.  Wboevcr 
sought  his  aid  or  advice,  felt  that  he  had  found  a  friend 
who  would  never  desert  or  betray  bin,  and  to  whose  takBts, 
integrity  and  courage,  he  might  safely  confide  whatever  most 
nearly  concerned  bis  fortune,  happiness  or  honour. 

He  continued  to  pursue  his  professional  career  witfa  unabated 
ardour  and  unremitting  industry,  for  the  remainder  of  bis  life. 
As  the  fruits  of  that  industry  increased,  be  gradually  enlarged 
his  plan  of  living,  and  as  no  one  loved  more  the  society  of  bis 
friends,  he  delighted  to  share  with  them,  in  his  boors  of  relax- 
ation, the  pleasures  of  elegant  hospitality.  The  death  of  his  wife^ 
in  1 8 1 2,  was  tb  him  a  severe  affliction.  His  affections  were  strong, 
and  his  sensibility  most  acute ;  and  the  anguish  he  snflered  on 
this  occasion  excited  the  sympathy  and  concern  of  kh  friends. 

In  the  performance  of  bis  professional  duties,  as  in  bis  whole 
demeanour,  he  was  calm  and  deliberate,  without  precipitancy) 
bustle  or  parade.  Possessing  a  nice  sense  of  propriety,  nnd 
that  delicate  reserve  which  distinguishes  a  refined  and  aocMB- 
plished  mind,  the  urbftnity  and  dignity  of  bis  deportment,. on 
all  occasions,  excited  the  utmost  attention  and  respect.  Like 
the  first  orator  of  Gfreeee,  and  the  second  of  iioine,  he  was 
studiously  neat  in  his  dress ;  a  slight  circamstance,  but  which 
served  to  heighten  the  effect  of  those  external  advantages  with 
which  nature  had  liberally  endowed  him.  His  person  was 
handsome,  and  though  not  tali,  above  the  middle  siie,  mnA  per» 
fectly  well  proportioned ;  bis  features  regular,  his  cyesdark^ 
brilliant  and  piercing,  and  his  whole  countenance  heaaing  with 
tntelTigence  and  benignity.  His  voice  was  reosarknUy  oiear; 
and  though  he  was  not  careful  to  give  it  all  the  9omfBm.wM 
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variety  of  which  it  was  susceptible,  its  natural  and  ordinary 
toOes  were  distinctly  beard  in  the  largest  assembly.  It  migbt 
be  thought,  at  times,  almost  too  shitrp  and  penetrating,  but  the 
ear  was  never  fatigued  by  dull  monotony  or  lifeless  cadences ; 
its  accents  were  always  animating  and  impressive.  His  manner 
was  natural  and  easy,  without  violence  or  contortion.  *'  Some 
men,''  says  a  lively  writer,  '*  pot  themselves  into  an  alembic^  to 
be  eloquent,  and  nothing  issues  from  the  operation,  but  forced 
conceits  and  bombastic  phrases ;  whereas,  if  they  would  give 
themselves  up  to  the  energy  of  their  hearts,  they  would  have 
golden  tongues."  Notwithstanding  the  opinion  of  Cicero, 
who,  in  describing  his  perfect  orator,  depicu  a  man  of  univer- 
sal genius,  and  will  allow  no  other  to  usurp  the  name  which  his 
vanity  may  have  claimed  for  himself,  there  seems  to  be  more 
philosophical  truth  in  considering  eloquence  as  a  general  term, 
comprehending  many  sp«?cies ;  and  that  of  the  Bar  as  having 
it^  varieties.  The  style  of  eloquence  chosen  by  Mr.  ffelU^  so 
fkf  as  choice  aouid  be  concerned,  was  that  best  suited  to  his 
character.  It  was  perfect  in  its  kind  ;  logical,  argumentative, 
investigating ;  never  cold  or  languid,  always  earnest  and  enga- 
ging, and  accompanied  with  that  genial  warmth  which  gives  life 
and  flow  to  thought  and  expression.  His  language  was  pipe 
and  correct,  and  often  elegant ;  his  words  were  so  happily  chosen 
and  arranged,  and  his  sentences  so  well  constructed  and  finish- 
ed, that  it  was  easy  to  note  down  every  expression  ;  and  his  ar- 
guments might  have  been  sent  to  the  press  as  they  were  deliver- 
ed, without  correction.  In  every  part,  the  influence  of  a  cor- 
rect taste  and  sound  judgment  was  discernible.  It  was  delight- 
ful to  contemplate  the  order  and  precision  with  which  he  stated 
and  unfolded  the  points  of  his  cause,  his  luminous  exposition  of 
legal  principles,  his  forcible  illustration  of  them  by  the  records 
of  written  wisdom,  and  the  authority  of  adjudged  cases,  in  the 
nice  discrimination  of  which  he  was  unrivalled.  In  addressing 
himself  to  the  Bench,  to  men  his  equals,  his  superiors,  perhaps, 
in  learning  and  experience,  mere  declamation  could  have  no 
effect.  The  understanding,  not  the  heart,  was  to  be  subdued. 
Ingenious  sophistry  can  avail  little  before  those  who  are  not  call- 
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ed  upon,  nor  expected  to  decide  at  the  moment ;  who  take  days, 
weeks,  or  months  for  deliberation,  and  who,  in  their  consnlta- 
tion  chamber,  discard  every  impression  that  may  warp  tbeir 
judgment,  or  obscure  the  true  merits  of  the  cause.  An  enlight- 
ened judgment,  therefore,  seems  to  be  the  highest  quality  that 
an  advocate  who  is  to  address  a  Bench  of  Judges,  can  possess  ; 
and  a  sound  and  enlightened  judgment  was  a  distinguishing  at- 
tribute of  the  mind  of  Mr.  fVelh  ;  and  when  we  add  all  those 
moral  qualities  which  are  essential  to  the  character  of  a  great 
lawyer,  as  well  as  a  great  orator,  the  respect  and  confidence  he 
inspired,  and  his  success  at  the  bar,  are  not  surprising.  The 
specimens  of  his  forensic  talents  to  be  found  in  the  printed  re- 
ports, are,  necessarily,  very  imperfect ;  and  most  of  his  argu- 
ments in  the  Court  of  Chancery,  some  of  which  were  uncom- 
monly able,  have  not  been  preserved  in  any  form.  After  be 
had  concluded  his  speech  in  the  case  of  Griawold  v.  Wadditig^ 
toftj  his  learned  friend  and  illustrious  rival  at  the  Bar,  who  bad 
attended  both  the  English  and  Irith  Courts,  observed,  that  it 
was  the  most  able  and  finished  argument  be  had  ever  beard. 
Laudatui  a  laudato  viro  :  No  higher  praise  could  be  bestowed. 
Before  a  jury,  or  in  an  assembly  wjiere  feeling  was  to  be  roused, 
ar  prejudice  removed,  or  the  occasion  prompted,  his  eloquence 
was  higiily  impassioned,  and  the  persuasive  energy  of  his  manner 
irresistible.  If  excited  by  any  thing  improper  in  the  cause  or 
conduct  of  his  adversary,  nothing  could  exceed  the  awful  severity 
of  his  rebuke ;  and  the  unfortunate  object  of  his  indignation, 
penetrated  and  appalled,  shrank  beneath  the  lightning  of  bis 
eye.  As  a  moralist,  he  might,  perhaps,  be  thought  austere. 
He  made  no  compromise  with  conscience.  But  those  even  who 
had  most  reason  to  complain  of  the  severity  of  his  judgment, 
as  they  never  questioned  the  purity  of  his  intention,  or  the  real 
goodness  of  his  heart,  did  not  cease  to  respect  and  admire  his 
character.  He  had  formed  an  exalted  opinion  of  his  profes- 
sion, as  bringing  into  exercise  the  noblest  faculties  of  the  mind, 
and  the  best  virtues  of  the  heart.  Artifice,  trick,  chicane,  and 
those  practices,  therefore,  which  dishonour  that  profession,  ex- 
cited his  strong  disapprobation.     His  own  example  Olastrated 


AFPENBIX.  341 

the  trath  of  bis  priociples ;  it  shed  a  benign  uifluence  aroand 
him,  and  to  the  junior  members  of  the  Bar,  more  especially, 
it  was  highly  oseful  and  instructive. 

It  may  seem  extraordinary,  that  one  so  eminently  gifted  by 
nature,  with  a  mind  so  improved  by  cultivation,  whose  integrity 
inspired  unbounded  confidence,  and  whose  abilities  were  nni- 
versally  confessed  and  admired,  should  never  have  been  called 
to  any  public  station ;  that,  fitted  as  he  was  to  shine  in  any  si- 
tuation, to  fill  any  place  with  honour  to  himself  and  advantage 
to  his  country,  he  should  never,  with  the  exception  of  the  judi- 
cial employment  already  mentioned,  have  been  elected  or  ap- 
pointed to  any  office.  But  to  those  acquainted  with  the  stalie 
of  parties,  and  the  political  history  of  the  State,  the  explanar 
tion  is  easy.  He  was  a  federalist ;  and  while  be  retained  that 
much  abused  name,  he  could  expect  no  favour  from  the  of/po- 
ttte  party,  which,  from  the  first  moment  of  its  ascendailcy, 
manifested  a  spirit  not  to  be  appeased  or  propitiated  withMt 
aacrifices  which  such  a  mind  could  never  make. 

**  Virtus,  repulse  nescin  sordide, 
Intaminatis  fulget  honoribus: 
Nee  sunlit  aut  ponit  seciiree 
Arbitrio  popularis  aurs." 

He  never  sought  popularity ;  and  after  he  became  deeply 
engaged  in  the  active  and  laborious  duties  of  his  profession,  he 
would  not  have  willingly  exchanged  its  certain  honours  and 
emoluments,  the  rich  reward  of  splendid  talents  and  useful  ser- 
vices, for  the  capricious  favours  of  the  multitude,  or  the  tran- 
sient glories  of  political  elevation.  He  felt,  as  every  noble 
and  generous  mind  must  do,  that  love  of  pure  and  honourable 
fame  which  warms  the  breast  of  the  youthful  patriot.  Nor 
could  the  disgust  excited  by  the  conduct  of  any  political  party, 
extinguish  for  a  moment  the  deep-rooted  principle  of  his  nature. 
l*hough  confined  to  the  walks  of  private  life,  and  to  the  per- 
formance of  professional  duties,  he  was  not  indiflerent  to  any 
public  measure  that  concerned  the  honour  and  prosperity  of  his 
coQDtry.    He  expressed  his  opinions,  on  all  occasions^  with 


84i  APPENDIX. 

candour  and  gincerity,  and  was  ready,  as  far  as  the  influence  of 
his  character  extended,  to  connteracc  whatever  he  deemed  pemi<- 
cious,  and  to  support  whatever  he  thooglit  beneficial  to  the  com- 
munity. 

The  writer  has  spoken  of  Mr.  fVdlt  more  as  an  advocate 
than  as  a  man.  la  the  intercourse  of  private  life,  he  was  kind, 
hospitable  and  sincere.  No  man  was  ever  more  beloved  by  his 
friends.  In  the  business  and  bustle  of  the  world,  he  might  ap- 
pear reserved  and  severe ;  but  in  bis  family,  and  with  his 
frieJids^  the  ease  and  playfulness  of  his  conversation  showed  that 
there  was  nothing  in  his  disposition  of  harshness  or  austerity. 
It  is  not  Huior  armed  for  combat,  chiding,  with  stem  impatience, 
the  irresolute  Paris;  but  the  father  unbinding,  with  a  smile,  the 
gltttering  terrors  from  his  brow,  and  embracing  his  child,  that 
mOU'  excites  our  sympathy  and  littachment. 

In  1816,  he  married  a  lady  (a)  of  Charleston,  South  Caro- 
lian,  by  whom  he  had  two  sons  and  two  daughters,  who  are  naw 
living. 

Mr.  Wells  was  an  unostentatious,  but  sincere  believer  in  the 
doctrines  of  Christianity.  Attached  to  the  tenets  and  discipline 
of  the  Episcopal  Church,  lie  was  exemplary  in  his  attendance 
on  its  public  worbhip  Active  and  liberal  in  promoting  plans 
of  public  utilitv  and  iniprovement,  he  aided  by  his  exertions 
and  contribution,  the  establishment  of  the  Episcopal  Seminary 
for  the  education  of  young  men  in  the  ministry.  As  a  trustee 
of  Columbia  College,  he  was  zealous  in  advancing  the  interests 
of  literature  and  science,  so  closely  connected  with  the  prospe- 
rity of  that  institution. 

On  Wednesday,  the  3d  o(  Sefiember,  1823,  Mr.  Wells  attended 
the  Circuit  Court  of  the  Vnited  States,  at  the  city  hall,  and  re- 
turned to  his  county  residence  at  Brooklyn,  apparently  in  perfect 
health.  In  the  night  following,  he  was  seized  with  a  fever, 
which  proved  to  be  malignant.  His  physicians  considering  it, 
at  first,  as  the  ordinary  fever  of  the  season,  encouraged  hopes 

(a)  Miss  5.  E,  Huger,  (Haughtcr  of  the  late  Daniel  HUger,  Evquirc,)  on  Uie 
sacred  privacy  of  whose  sonows,  the  writer  will  not  intrude  by  any  expression  of 
hif  respect. 
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of  bis  speedy  recovery ;  and  he  bore  his  illness  with  so  much 
patience  and  resignation,  that  his  family  were  not  seriously 
alarmed  until  a  few  hours  before  his  death,  which  happened  at 
6  o'clock,  on  the  morning  of  the  7ih  of  September,  The 
progress  of  his  disease  was  so  insidious  and  rapid,  that  he  had 
no  time  to  give  directions  about  his  affairs.  Though  his  disso* 
lution  was  sudden,  a  mind  like  his  could  not  have  been  unfitted 
for  the  change ;  but  his  family  and  friends  were  wholly  unpre- 
pared for  the  event.  The  death  of  no  individual,  since  that  of 
Hamilton^  produced  a  greater  or  more  general  sensation  of  sor- 
row and  regret.  The  members  of  the  Bar  assembled  to  express 
their  grief  for  the  loss  of  one  whom  they  justly  styled  *^  the 
pride  and  ornament  of  their  profession ;"  and,  as  a  mark  of 
their  respect  and  esteem  for  his  character,  agreed  to  wear  the 
usual  badge  of  mourning  for  thirty  days ;  and  a  committee 
was  authorised  to  cause  a  monumental  tablet  to  be  erected,  as 
a  further  testimony  of  their  respect  for  his  memory. 

Ars  utinam  mores,  animumqus  effingere  powet ! 
Pulchrior  io  terns  DuUa  tebeUa  ibreu 
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